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XAhAHAAHYADbIH KA3AKCTAHHbIH,
XKOTAPDBI BIAIM CAAACDBIHA bIKITAADbI:
CASACU-K¥KbIKTbIK ACIEKTIAEPI

ByA >KYMbICTbIH MakcaTbl peTiHAe >kahaHAAHYAbBIH TEOPUSIABIK, )KOHE TapuXM acreKTIAepiH >KoHe
OFaH Heri3 BOAFaH Casick >koHe KYKbIKTbIK akTIAEPAI TaAAQy, >KEKEAEreH eAAEepAiH OiAiM caAacbiHa
bIKMAAbIH allbIM KApacTblpy. 3epTTey >KYMbICbl CaMaAblK, 3epTTey ©AICI HerisiHAe Ky>KaTTaMaAblk,
aHaAmsre cymeHin >xyprisiaai. >KahaHaaHyablH >koFapbl OiAIM CaAacbiHAQ KaAai naaa OGOAFaHbIH
aHblkTay ywiHd BawmHrtoHn Keaicimi, BOAOH npoueci xeHe e3re Ae casicn KyObIAbICTAPAbIH, KYKBIKTbIK,
aKTiAepi Ky>KaTTaMaAblK aHAaAM3 apKblAbl KapacTbipbiAAbl. KocbiMLLIA aknapaTTap TYpPAi pecmu
Ky>KaTTap MeH akrapaT Ke3AepiHeH KanTarama TaApay ©AICIH KOAAAHY apKblAbl aAbiHAbL. CoHaaM-ak,
OCbl TaKbIpbINTa XYPri3iAreH FbiAbIMM eHOeKTepre Tapuxm XKOHE AOIMKaAbIK TaAAQy SAICTEPI apKblAbl
capanay >KYMbICTapbl >XYPri3iAAlL.

3epTrTey  >KYMbICbIHbIH ~HOTMXECIHAE >KOFapbl  OiAIM  caAacbiHAafFbl  >kahaHAaHy —casicaTbl
HEOAMBEPAAAbIK, KOHLIEMUMAMEH YLUTacaTbiHbl )K&He OA baTbICTbIH AaMblFaH eAAepiHiH 6acTamacbiMeH
>Ky3€ere acblpblAFaHbl aHbIKTaAAbl. XKofFapbl GiAiM caracbiHAQ HEOAMOEPAAADBIK MAESAAPABIH TapaAybiHa
BawmHrron Keaicimi >keHe XaAblKapaAblK, Kap>XXbl YMbIMAAPbIHbIH, KATbICbl 6ap €KeHi KOepCETIAAI.
>Korapbl 6iAiM caAaCbiHAAFbl MBCEAEAEPAI HaPbIKTbIK, KaTblHACTap apkbiAbl wewy uaesicbl AKLL-
TbIH, 3KOHOMWCT FaAbIMAAPbIHbIH KEHEC 6epyiMeH >KacaAfaHbl XXoHe OA AMEpPMKaHbIH, SKOHOMMKAADIK,
YCTEMAITIH OpHaTyfa GarblTTaAFaHbl TypaAbl TY>KbIPbIM XKaCaAAbl.

backapy >kyMeciHiH TMIMAI KbI3MET eTyi YHMBEPCUTETTIH XaArbl TUIMAJIAIFiHE bIKMaA eTeTiH 6acTbl
hakTop ekeHi aHe OYA 6GarbiTTa Kas3aKCTaHAbIK, YHUBEPCUTETTEPAE OAI A€ XKETIAAIPY XKYMbICTapbl
>KYPri3iAy KaXKeTTiri yCbIHbIAABL. 3epTTey 0apbICbIHAQ XKACAAbIHFAH YCbIHBICTAP MEH KOPbITbIHAbIAGD
>KOFapbl BiAIM caracbiHAAFbl 6HACKAPY MOAEAIHE KaTbICTbl pedhopMa >KYPrisyAe YoKiAeTTi opraHAapMeH
eckepineai aereH ymiT 6ap. CoHaait-ak, 6yA MakaAa OCbl TaKbIPbINTa KEAELIEKTE XYPri3iAeTiH 3epTTey
>KYMbICTapbIHA FbIAbIMM Heri3 6OAaAbl A€M KYTIAEA.

Tyiin cesaep: >kahaHaaHy, HeoAMbGEpaAn3M, MEMAEKETTIK yHMBepcuTeTTep, backapy >Xyreci,
KYKbIK, XKoHe cascarT.

B.O. Altynbassov

University of Bristol, UK, Bristol,
e-mail: altynbasov@yandex.ru

The impact of globalization on higher education in Kazakhstan:
political and legal aspects

The purpose of this paper is to carry out a theoretical and historical analysis of political and legal
acts of internationalization and to identify the impact of globalization processes on higher education in
certain countries. The research is conducted by documentary analysis based on the qualitative research
method. The origins of global trends in higher education, such as the Washington Consensus, the Bolo-
gna Process, and other political phenomena, have been explored through documentary analysis of legal
acts. Additional materials for research were obtained from various official documents and information
sources using the method of secondary data analysis. Also, research papers on this topic were analysed
using the methods of historical and logical analysis.

As a result of the study, it was revealed that global policy in the field of higher education is based on
a neoliberal idea and was initiated by Western countries. It was noted that the Washington Consensus
and some international financial institutions were involved in the dissemination of neoliberal ideas in
higher education. It was concluded that the idea of solving social issues in higher education through
the market model was developed on the advice of American economists and was aimed at establishing
American economic dominance.

It has been suggested that the effective functioning of the governance system is a key factor affect-
ing the overall efficiency of the university, and in this regard, Kazakhstani universities still need to be
improved. It is hoped that the recommendations and conclusions of the study will be taken into account
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by the authorities when reforming the governance system in higher education. It is also expected that this
article will serve as a theoretical underpinning for future research on this topic.
Key words: globalization, neoliberalism, state universities, governance, law and politics.
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BAusiHue rao6aamnsaunmm Ha Bobicluee obpa3oBaHue B KasaxcraHe:
NOAMTHMYECKME W NPABOBbIE aCMeKTbl

LleAb AaHHOM paboOTbl — NPOBECTU TEOPETUUECKMIA U MCTOPUUECKUIA aHAAM3 MOAUTUUECKMX U1 Npa-
BOBbIX aKTOB MHTEPHALMOHAAM3ALLMM U MPOAHAAM3MPOBATb BAUSHUE TAOOAAM3ALMOHHbIX MPOLLECCOB
Ha BbiClLlee 06pa30BaHME OTAEAbHbIX CTpaH. MccaeaoBaHME OCHOBAHO Ha AOKYMEHTAAbHOM aHaAuU3e
METOAOM KauyeCTBEHHOr0 McCAeA0BaHus. [1pomncxoxkaeHne rAo6aAbHbIX TEHAEHLMIA B Cchepe BbICILEro
06pa3oBaHus, Takmx Kak BawmHrronckoe CoraawueHve, BOAOHCKMIA MpoLecc U Apyrue noAUTUYecKme
SBA€HUS, ObIAO U3YUEHO MOCPEACTBOM AOKYMEHTAAbHOIO aHAAM3a NPABOBbIX aKTOB. AOMOAHUTEAbHbIE
MaTepuanbl AASl UCCAEAOBAHMS OblAM MOAYYEHbI M3 PA3AMUHBIX O(ULMAABHBIX AOKYMEHTOB U
UCTOYHMKOB MH(POPMALIMM C UCMOAb30BAaHMEM METOAQ BTOPMYHOIO aHaAM3a AaHHbIX. Takxke OblAu
NMpoaHaAM3MPOBaHbl Hay4Hble PaboTbl MO AAHHOW TEME METOAAMU UCTOPUKO-CPABHUTEABHOrO W
AOFMYECKOro aHaAM30B.

B pesyAbTate MCCAEAOBaHUSI GbIAO BbISBAEHO, UTO FAODAAbHAs MOAMTMKA B cepe BbICLIEro
006pa3oBaHMs OCHOBaHa Ha HEOAMBEPAAbHOI KOHLEMLUMM 1 OblAa MHULMMPOBAHA Pa3BUTbIMM 3anaAHbIMK
cTpaHamu. bblno oTMeueHo, uTO cTpaHbl BawuHrtoHckoro CoraalleHus M psia MeXXKAYHapPOAHbIX
(PMHAHCOBbLIX OpraHM3auMii y4acTBOBAAM B PACMPOCTPAHEHWM HEOAMOEPAAbHbIX WMAENA B BbICLLEM
006pa3oBaHnm. BbiA CAEAAH BbIBOA, UTO MAES Pa3peLLeHUst COLMaAbHbIX MPOOGAEM B 0OAACTM BbICILETO
006pa3oBaHMs Yepes PbIHOUYHbIE OTHOLLEHUS OblAa pa3paboTaHa Mo COBETY aMepUKAHCKMX 3KOHOMUCTOB
1 BblAQ HANpPaBAEHA Ha YCTAHOBAEHME SKOHOMUYECKOrO rOCMOACTBA AMEPUKM.

BbickazaHo npeanoaoxeHue, uTo 3pekTuBHOE (YHKUMOHMPOBAHME CUCTEMbl YMpaBAeHMs
SBASIETCS KAIOUEBbIM (PAKTOPOM, BAMSIIOLMM Ha 06yt 3(peKTUBHOCTb YHMBEPCUTETA, U B 3TOM
OTHOLLEHNM Ka3aXCTaHCKME YHMBEPCUTETbl BCE elle HY>XAAIOTCS B YAydlleHMM. EcTb Haaexaa,
UTO PEKOMEHAALMU U BbIBOAbl UCCAEAOBAHUS OYAYT YUTEHbl YNOAHOMOYEHHbIMWM OpraHamu npwm
peopMMPOBAHMM CUCTEMbI YIIPABAEHUS B BbiClieM 00pa3oBaHMU. TakxKe 0XXMAQETCs, YTO 3Ta CTaTbsl

CTaHET Hay4YHOM OCHOBOM AAS OYAYLUMX MCCAEAOBAHMI MO AAHHOM Teme.
KaroueBble caoBa: rao6aAm3aumsi, HEOAMOEPAAM3M, FTOCYAAPCTBEHHbIE YHUBEPCUTETbI, YIPABAEHME,

NMnpaBoO N NOAUTHUKA.

Kipicne

Conrbl eki omxbUIIbIKTa Kazakcran Pecmy0-
JUKAChl JKOFaphl OUNIM cajachlH oNEeMIIK OiTiM
KCHICTITIHE €HTI3y cascaThlH ycranyma. Horu-
JKeCiHJe, Ka3aKCTaHABIK KOFapbl OKY OpBIHIAaphI
QJNIEMHIH aJIBIHFBI KaTapibl YHUBEPCUTETTEPI MEH
FBUTBIMH-3EPTTEY  OPTAJBIKTAPBIMEH  OPINTECTIK
opHarthll, Oipiecin OiniM OargapiamMachlH >Kacail,
FBUTBIMH-3EPTTEY K0O0anmapelH Kyprizynme. Amnaii-
na, xkahanmany OapbICBIHIA Ka3aKCTAHIBIK KO-
Fapel OinmiM canackiHa baTeic enmepi cascaThbIHBIH
BIKMAJBIl 30p OOJBIN OTBIP, dcipece, Eypomanbiy
YKOFaphbI OUTIM KEeHICTIriHEe eHYy jkoHe boyoH mporieci
OaphICHIH/IA IIBIFAPBUIFAH aKTiJIEp MEH YCBHIHBICTAp
MUHHUCTPIIIK TapanbIHAH OEJICeH]Ti TYPAE SHTI31TyIe.
Conpaii-ak, AKII-TeIH oneMmik MeHTewmeri yHu-
BEPCUTETTEPiHIH Oackapy Mozeni MeH OiniMm Oepy
JKyHeci Ka3aKCTaHIBIK FhUIBIMU-3EPTTEY YHHBEP-
CUTETTEpHEe YNl peTiHae Koyimaueutyaa. Ockl ce-
Oenti e, Oy >KyMmbicTa >kahaHnaHy jkKarnaiibiHzaa

MEMJIEKETTIK YHHUBEPCHUTETTEpiH Oackapy Kyiie-
CiHIe KYPri3iin kaTkaH pedopManapisl 3epTTey
KO3JIEII OTBIP.

EyponanbiH korapbl OLTIM calachIHIAFBl casi-
caTbl Ochl yakpITKa aedin Eypona emnnepinin sko-
HOMHKACHI IICHOSpiHAe JXKy3ere achIPBUIBIT KEIIi,
anaiisia, COHFBI JKBULIAPBl €YPONANbIK alMaKTBhIH
TpaHcOpMaLUsUIaHyBl )KOHE QJIEMHIH e3re aiiMak-
TapelHAa OeJCeHnai Tapailybl OalKambll OTBHIP
(Robertson 2010). Conpaii-ak, MyHIai cascat
Eyponanbix 6i51iM aiiMarsl peTiHae e3re alMaKTapaa
JkoHe skahaHABIK JeHT el Ie KOMOaCITBIIBIK Kacayra
KYKBIKTBIK T1aTopma OOJIbII, KaHa MYMKIHIIKTEp
Oepin otelp. Kaszakcran bomon mponecine myme
MeMJIeKeT OoJFaHABIKTaH, EypomaHblH >Xorapsl
oimim kenictirinin AKII-ka kaparaHma Ka3ak-
CTaHIBIK >KOFaphl OKY OPBIHAAPBIHA BIKMAJIBI 30D
OOJIBIIT OTHIP.

Bonon mpornecinie yHUBEPCHTETTIH Oackapy
MOJeNi Typanbl HakKThl aWThIJIMaraHbIMEH, HEO-
aulepanu3M HIESUIAPbIHBIH JKY3€re€ achIPbLIYHI,
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YHUBEPCUTETKE CBHIPTTAH KapiKbl TapTy, MICTEIJIIK
CTYINEHTTEpHi TapTy, YHHBEPCUTETTEpP MEH OHEep-
KOCill KOMIaHMSIIApbl apachlHAa THIFBI3 OPINTECTIK
opHaTy cuiKThl cascatr Eypomansik Kommuc-
CHS TapamblHaH OeJCeHAl KOJaay Tayblll OTHIP.
Eyponansik KomwuccustupiH —casicaThl  OOHBIHIIA
YHHUBEPCUTETTEP ©3iHIH CTeWKXoJaepiepi, SFHU
CTYINEHTTEp, MEMJIEKETTIK OpraHaap >KoHE KOFaM
QNJIbIHJA MIHJCTTEMENICPTe HE JKOHE QJICYMETTIK
KYHIBUTBIKTApIBl JKOFaphl Korobl THic (European
Commission 2003). OcpiHzmaii Tamanrap KOO
apkbLIbl, bonoH nporeci Eyponasa xone onan 0acka
Jla aiMaKTap/ia YITTHIK JIeHTrelie soFaphl OiniM ca-
JackIH Oackapynsl pedopmanayna MaHBI3IB PO
atkapein oTeip (Robertson 2010). Hortmxkecinge,
JKEKeJeTeH eNep/IiH KOoFaphl OiIiM camackl KaiTa
KYpPBUIBII, MOJCPHHU3AILIMAIAHBIN JKOHE HaphIKKa
Oetiimaenin kene xatelp (Altbach 2004). Mynnait
pedopmanap HeriziHIe YHHUBEPCHTETTI OacKapy
JKy#eciHgae MEeMJIEKETTIH pejli e3repill, YHHBEPCU-
TETTEP MEH OHEPKICITT KOMIAHMSIIAPHI KOHE O3T¢ ¢
CTeMKXOJNIepepi apachlHAAFbl KaThlHACTAp JKaHa
OarpITTa TaMya.

Opune, KazakcTaHHBIH XKOFapbl O11iM xKylecine
Oacka ma alMaKTapAbelH BIKIAIB O0ap. MpIcaisl,
IIETENIe OKUTHIH Ka3aKCTaHJBIK CTYICHTTCPAIH
OaceiM kemmrimiri Pecelime okumbl. KasakcTaHHBIH
COJITYCTIK >karbIHIa Pecelire mekapanac oObIcTap-
Jla OpbICTap Kell OpHalacKaH koHe onap Peceiine
O1iM amy bl )keH Kepeni. Mpicanbl, 2015 sxbUTbI 11e-
TeJIe OKUTHIH CTYyACHTTEPMiH JKaumbl canbl 48875
0osbInThI, coHbIH immiHme 35106 crynent Peceiine
okpiTel (OECD 2017). Conpaii-ak, Kazakcran
KCPO-HBIH KYpaMBIHIAFBl — pPeCITyOJIMKaIapabIH
Oipi OONFaHABIKTaH, OpPBIC TN OpPTaK T KOHE
TM/] men6epinae PeceiiniH cascu-3KOHOMHUKAIBIK
BIKIAJTBI JKOFaphl €KEHIH ¢ aiiTa KeTKeH >KOH.
Anaiina, ToxipuOe KepceTin OThIpFaHai, aJIeMIIiK
OimiM keHicririgae Pecelimiy »orapbl OiiMi MeH
FRUIBIMBI  Ka3akcTaH VINIH aca KbI3bIFYIIBLIBIK
tyneipMaiinbl. Con cusikthl, KeiTaii Ykimeri ze
Ka3aKCTaHIIBIK TYJIEKTEPre JKbUI CailblH MBIHJaFaH
TEriH rPaHTTap YCBIHABI XOHE OKY aKbIChl barbic
eNJIepiHe KaparaH/Ja aHaFypJIbIM TOMEH. Auaiifa,
COHFBI XbUIApbl Kazakcranma a3zaMaTTBIK KOFaM
apacbiHga KpITaliIplH agaM KYKBIKTapblH OY3YhI,
MYCBUIMAHJapJbl  KOHIUIATEepJIepAe  KamayblHa
KaTBICThl KATThl ChbIH ailtbutyna. Conpaii-ak, 2016
KblIbl Ka3akCTaHHBIH KONTEreH KajanapbiHia
KpiTail 3KCHaHCHACHIHA Kapchl OpBIH — allFaH
epeyuIaepaiH HOTIKECiHAe Ka3aKCTaHIBIKTapIbIH
apaceiHga Keitalima OimiM  ajlyFa KaThICThI aca
KYIITapiblK Oalikanmaiinel. YKanmel anraHia, bo-
JIOH TIPOIIECIMEH CANBICTRIPFaH/Ia SITIMIi3IiH KOFaphI

OimimM cascareiHga Peceii men KpitaiigslH casicu
BIKIAJIBI KOFaphl emec. Mcimam KaybIMIacTHIFBIHA
KaTBICTBI aWTaThIH OoJsicak, Kaszakcranra wuc-
mam JgiHi  8-9-racelpmapna KenreH JkoHe 1917
JKBUTFa JIEHiH MYCBUIMaH MELIITTepi MEH ONapJIbIH
JKaHBIHIIAFBI Menapecenepae apabd TirmiHme Oimim
Oepinren (O6xipacinkpizbl 2013). Byrinri Tanna,
Apab engepinae niHM OiniM aimy AiHAapiap apa-
cbiHJa KypMmeTke ue. Anaiina, Kazakcran 3ailbip-
JIBl e OoJFaH CoH, Ka3akcTaHHBIH KOFapbl OiliM
camacbiHna Apal enjepiHiH casCH BIKIAIbl aca
OaiiKaMaiiIpl.

Kanmer anranna, KazakcTaHHBIH )KOFaphl OiTiM
camacklHa Oacka alimMakTapra KaparaHnma bateic
ENEPiHIH BIKMAIbI )KOFaphl OOJIBIN OTHIP KOHE OYIT
MOCEJICHI TEOPHUSUIBIK KOHE TOHKIPUOEINiK TYPFbhIAaH
3epTTey ©3eKTi Jem caHanaipl. byn >kymbicTa
OipiHIIieH, Ka3aKCTaHIBIK >KOFapbl OLTIM caia-
chiHJa ckahaHIlaHYMEH OalaHBICTHl KaHAal pe-
(hopMaap Kypriziii >koHe OHBIH HOTHKECI KaHaal
0O0JIBIN KAThIp, EKIHIIIACH, XahaHTaHy MPOLECiHae
KaHJall KapaMa-KaWIIBUIBIKTap MEH Keaepriiep
TyBIHAAFaHBl JKOHE VINIHIIEH, >KahaHmaHymMeH
OaliIaHBICTBl YHUBEPCUTET Oackapy IKyHeciHne
OpBIH aJIBIN JXKaTKaH pedopManap KapacThIPbUIBII,
Ka3aKCTaHIbIK YHUBEPCUTETTEP/IH Oackapy
MOJIEIIIH/IETT Macenesep TalKbUIAHBII, JKEKEeJIereH
YCBIHBICTAp Oepinei.

3eprTey daici

3epTTey KYMBICHI CamlallbIK 3epTTey ofIici He-
ri3iHge KyKaTTaMalblK aHallu3re CyHeHinm XKyp-
rizinmi. XKahannanyapiy xorapel OiniM callachlHAA
Kanail maiina OoJiFaHBIH aHBIKTAy YINiH BammHr-
TOH Keicimi, BoJjioH mporieci xoHe e3re Je casicH
KYOBUTBICTApABIH  KYKBIKTBIK ~aKTiIEpiH KyKat-
TaMaJiblK aHaJIU3 apKbUIbl KapacTbIpy KakeT 0oJ-
nel. KockMIma aknaparrap aiy YIOiH JepeKTepii
KaliTamama Tajjay ofici apKbUIbl TYpJi pecMu
KyKaTTap MEH akmapar Ke3IepiHCH MOIIMETTep
anbiabl. CoHlali-aK, OChbl TAKBIPBINTA XKYPri3UIreH
FBUIBIMHA €HOEKTepre TapuXH >KOHE JIOTHKAJIbIK
Tangay omicTepl apKBUIBI capajiay IKYMBICTAPHI
KYPri3inmi.

CapICThIpMalbl 3epTTey CallaChIHIAFbI FaJIbIM-
IapAblH  TiKipiHIIe, OiTiM calacklHIa 3epTTey
KYpri3reHae 3epTTey TaKbIPbIOBIH TapHXH, CasCH,
SKOHOMHUKAJIBIK, SJIEYMETTIK >KOHE e3re ¢ KOH-
TekcTe KapacTelpy oH HoTmke Oepenmi (Phillips,
Schweisfurth 2014). Typni KOHTEKcTe 3epTTey
KYPTi3y apKbUIBI OLTiM cajachIHAaFbl Macelenepii
TEpeHipeK TYCIHIM, JKaH-)KaKThl TaJKpLIayFa MyM-
KiHIIK anabK. MBIcanbl, TApUXH XKOHE casCh KOH-
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TEKCTE Talilay apKbUIBI HEoInOepanu3M Hes-
JApbIHBIH IIBIFy TapUXbIHA JKOHE OHBIH Manja
00JIybIHA KaHJak cascu HeTi3 00JIFaHbl aHBIKTAJIJIBI.
DKOHOMHUKAIIBIK, TYPFBIIaH TaTKbLUIAY apKBUIBI 01J1iM
caJachIHIAFBl HEONMHOCpANIBIK  pedopMaTapabIH
SKOHOMUKAJIBIK CEOCTITEePl aHBIKTAJIIBI.

Herizri 6esim

Kasaxcmanuwiy — oicozapvl - Oinim
KblCKAULa Mapuxu woy

Tapuxu TyprbiaH Kapacak, Kazakcranma sxo-
rapel OimiMHIH maiga Oomysl XX racelpgan Oac-
Tay amanbl. Kaszakcranma anfamikel 5 WHCTUTYT
1920 xwiimapablH OacbiHAa madijga OOJJbI, aTar
aiitkanna bekees, Cemeit, Kazak, OpbiHOOp XaibIK
arapTy MHCTUTYTTaphl koHe Anma-Atanarbl Kas-
aK mnexarorukanblk WHCTHTYTHI (Huisman sxoHe
backamap 2018). 1932 xeurra neitin aybur mapya-
IIBUTBIFBI, METUITIHA JK9HE BETEpUHAPHS CaJlaChIH/Ia
Tarbl 15 MHCTHTYT KYphULIBL. EKiHIN AyHHEKY31TiK
COFBIC Ke3iHAe Keibip Mockey yHHBepcHTETTepi
AmMvateira kemripinmi. Meicamsl, bykinomakTeIk
JKYMBICIIIBIIAPFA apHAJFaH 3aH MHCTUTYTHI KOIIilN
KeJIin, KerTereH mpodeccopiap MeH FhUIBIMU 3€PT-
Tey Martepuannmapbl kengi. COFbICTaH KeWiH COI
FalbIMIapabiH  Oipkarapbl KaszakcTanma Kaijibl.
1980 xpuinapabeiy asFeiga Kazakcranma 287,400
CTYJIEHT OKUTBIH 55 >KOFapbl OKYy OpHBI OOJIIBI
(Huisman »xone 6ackamap 2018).

Kenec Opmarpr Taparamra neitin Kaszaxkcranma
JKOFaphl OUTIM TOJIBIFBIMEH TETiH OepiNill, CTyAeHT-
TEp MEH JXKac FalbIMIAp JKYMBICIICH KaMTaMachl3
€TLTII, YH/Ii TeTiH aNbll, FAIBIMAAP MEH OKBITYIIIbI-
npoQecCopNbIK KYPaMHBIH JKAJIAKbICHI  KOFaphl
0omapl. O 3aMaH/Ia FEUTBIMU-IIBIFAPMAIIBLUTBIKIICH
alfHaIIBICKaH aJaMJap KOFaMHBIH JJIUTAchl PETiH-
Jie caHablll, KypMeT IeH Mapamnarka ue OOJIJIbI.
Bip ce30en aiiTkaHma, MeMyIeKeT OLTIM MEH FhI-
JBIMFA KETKITIKTI KapakaT Oejinm OTHIPIbI JKOHE
MEMJIEKETTIH OLIIM calachIHAArbl casgcaTbl MeEH
CTpaTerusichl 1yphIic OOnabl. OpuHe, Oy KEeHECTIK
Ke37e MEeMJICKET ©3iHIH QJICYMETTIK (yHKIHICHIH
JIAMBIKTHI JICHICH]Ie OPBIHIaFaHbIH KOHE OLTIM MEH
FBITBIMHBIH KOFaMJIBIK WTLTIK PETiH/IE CaHaJFaHbIH
KOPII OTBIPMBI3.

Kenec YkiMmeTiHiH KyiaybIMeH Oipre SKOHO-
MUKaHBIH OapiblK cajachlHaa kammaid pedop-
Majap OpbIH ajjapl. OpuHEe, OiTiM cajachlHAa Jaa
Kypuem pedopmanap Oactamabl. On eH  aijbl-
MeH, SKOHOMUKAJIBIK JaFlapbIClieH OailaHBICTHI
Kap)KbUIBIK TAIIbUIBIKTBIH —CalapblHaH OOJIIbI.
JKoFapbl OKy OpBIHAAPBIHAA AKBUTBI 06IIMISD alllbI-
JIBITI, aKBIIBI TYPAE KeHec Oepy, jKeke MEHIIIK OKYy

canacvlHa

OPBIHIAPBIHBIH AIlIbLTY bl CUSIKTBI KYOBUTBICTAP OPBIH
angel. banabakmanapan Oacrarn )KOFapbl OKY OpbIH-
JapbIHA JeiH MEMJIEKETTIK MEHIIIKTeT FUMapaTTap
MEH 0acKa J1a aKTUBTEP/ KEKEIIeICHIIPY TIpoIieci
Oacranapl. byn KyObUTBICTap cON Ke3aepi aiIeMIiK
skoHomukana AKII men YnweiOpuraHusHbH Oac-
TaybIMEH KYPTi3UIreH HEOJUOepaIbIK CasicaTThIH
HoTmkeci emi. HeomubGepanapik cascar sxahanna-
HyJbIH HETi3iHJe Maiia O0JFaH YpAiC JKOHE OHBIH
caljgapbl Typajibl TOMEHJE alTaThlH O0O0JaMbI3.
S¥Hu, OimiM canmachlHAA HAPBIKTHIK KaThIHACTAP
maiiza OOJBIT, Tayap-aKiia KaTbIHACTaphl YCTEMIIK
eTe 0acTajbl.

1999 xeuel 19 maycsiMaa Eypomaseiy 29
eniHiy exinmepi oprak Eypomnaibik »xorapsl Oimim
KEHICTITH  KaJBIITACTHIPY HJAesICBIMEH boJoH
kanaceiHga (Mramms) bonon JexmapanmscbiHa
(Bologna Declaration 1999) ko xoitasl. Ochl Jlek-
JapaIusiHbIH 0acThl MakcaThl EypomnaHbIH XKOFaphbl
O1ITiMiH aJieMre TaHBIMAJ €Ty )KOHE 03T¢ aiiMaKTapra
BIKITAIBIH KymedTy eni. 2010 sxputel Kazakcran Pe-
cnyOnukacel boyion JlekapainusceiHa KO KOWBIII,
pecmu mymieci arangsl. Ic xy3inge, KazakctaHHBIH
»orapsbl OiiM camaceraaa 2000 sxpuigapaan Oacrar
BatpicThIK Kyiiere coiikec OimimM Oepy, Kaap naii-
BIHJIAYy, METENIK YHHBEPCUTETTEPMEH SPINTECTIK
OpHATy CHSIKTBI KyObUTbICTap maiina 6onabl. bojaoH
MPOIIECi JKOFapbl OUTIM callaChIHAAFhl AHMAaKTBIK
KEHICTIK OpHaTyfra OarbITTanFaHbiMeH, Kazakcran
yuiin >xahanganyabiH Oip Oenrici peTiHze Kapac-
TBIPBUIABL. 3epTTeyIIiIepain MikipiHme, <«oxahaH-
JaHy Ke3iHle >KeKellereH MEMIIEKETTEpP/IiH 3KOHO-
MHKachl e3apa Toyemai OOkl opTak Oenrinepre
ve Oonaapl. MyHpmai >karnmaiiia MeMIICKETTePAiH
3aHHAMAaJBIK JKYHeci WHTeTpamus Kacajblll, e3apa
cayJia HapbIKTBIK KaTblHacTap namu tycemi» (Van
der Wende 2004). Kepin oThIpFaHBIMBI3JAM, KO-
Fapel OUTIM cajlachbIHAa Ja MEMJICKETTEP apachIHIa
€KIJKAKThI JKOHE KOIl YKaKThl KEeNiCIMJED JKacalbll,
OpTaK HOPMATUBTIK 0a3a KamplnTaca OacTailnibl.
OchiHbIH HOTIKECIHIE, Eypona MeH OpTaisik A3us
CNJICPiHIH KOFaphl OUTIM CaJlaChIHJAFbl CasCaThl
Oipirin, opTak KeHICTiK KaJIbIITacy YCTIHE.

Kahanganynern KazakcTaHHBIH OUTIM Kyiie-
CiHEe BIKMAJBIH KApacTBIPAThIH 0OJICAK, OHBIH KOl
YTBIMIBI JKakTapbl Oap. Kasakcran Oinim cana-
CBIHJAFbl KOITETeH XaJbIKApaJbIK YHBIMIAPIbIH
Mymieci 0ojbIn, OUTIMHIH camachlH Oaranay »XoHE
aKKpeAuTanusIay OKyheiepiH eHri3mi. XalbiK-
apaJibIK cTaHmapTTap OoibIHIIA OiTiM Oepir, YHU-
BEpPCUTETTEp IimIiHapa aBTOHOMHSFA He OOJIBI
An KeiOip yHUBEpCUTETTEp ONEMHIH JKETEeKI
YHUBEPCUTETTEPIMEH EKIJKAKThl JKOHE KOIDKAKTHI
KeJiciMaep apKbUIbl CEepiKTeCTiK KapbIM-KaTbIHAC
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opHaTta Oacranel. XKaHanan kypsurraH HazapOaes
Yuusepcuteti [leHcunbBaHWS YHUBEPCHUTETIMEH
(AKI) xome KemOpumk  yHHBEpPCHUTETIMEH
(¥neiOputanus) koHE oJeMHIH 0acka Ja MKEeTeKIi
YHUBEPCUTETTEPIMEH CEPIKTECTIK OaiylaHBIC Op-
HatThl. Ha3zapOaeB YHuBepcureTiHIH 0acThl cas-
catel — AcTaHaja WHHOBALMUIBIK-OUTIM XaObIH
KypyFa OaFbITTaFaH oOJEeMIIK JCHrehaeri YHU-
Bepcutrer Moxenin Kypy (Nazarbayev University
Strategy 2013). byn O6ackapy moxeni HazapGaes
YHuBepcuTeTiHEe YHBIMIACTHIPYIIBUIBIK, KAPKBIIBIK
JKOHE aKaJEMHUSIIBIK KbI3METTE TOJBIFBIMEH aBTO-
HOMJIBI JKOHE epeKIle KYKBIKTBIK MopTeOere wue
Ooxyra MYMKIHZIIK Oepezi. YHUBEPCHUTETTIH KEKe
KaMKOPIIBUIBIK KEHECI MEH KOPbI, COHbIMEH Karap
TOYEJCI3/iK ITeH aBTOHOMUSHBI KAMTaMacChl3 €TETiH
aTKapylIIbl 0ackapy opranaapsi 6ap. KaMKopIibLIbIK
KCHECTIH MyIienepi YKIMETTIH JKOHE OpPTaJbIK
MEMJIEKETTIK OpTaHIapIblH KOFaphl JEHTeHeri
KbI3METKEpJIepl, ajl Teparachl — OKC-IPE3HUICHT
H. HazapbaeBToiH e3i. HazapbaeB YuuBepcuteri
OimiM Oepyzae TONBIK aBTOHOMUSFA He jkoHe bimim
JKOHE FBUIBIM MHHHCTPIITIHE ecem OepMeii.
CryneHTTep MEH  OKBITYHIBUIAPABIH  JKOFaphl
YTKBIPJIBIFBIH KaMTaMachl3 €Ty YIIiH cabak Oepy
JKOHE FBUJIBIMHU 3€PTTEY KYMBICTAPhI TEK aFbLIIIbIH
TiniHae xyprizineni. COHBIMEH Katap, TYJICKTepAiH
TUTUTOMZIAphl  XalIBIKApaIblK JICHTeWIe TaHBLIa bl
(Bilyalov 2018). OckI cebenri e, Oyrinri Tanaa Ha-
3apbaeB YHHUBEpCHUTETIHIH Toxipubeci Oykin enze
KCHIHEH Tapanyna.

Conpnaii-ak, Eyponaiibik >korapsl OUTIM KEHic-
TiT1HE EHT'€H COH Ka3aKCTaH/IBIK KOFaphbl OKY OPbIH-
nmapsl anemaik perruarTepre (QS World University
Rankings xone T1.0.) Oeicenami Karbica OacTalbl.
BbiniM camaceiH chIpTTaH OarayayJbIH MEXaHU3MIi
peTiHIE YHUBEPCUTETTEPIIH €ypOIAIBIK aKKPEIH-
TaIUs/IaH 6Ty MIHJCTTLIITT €HT131I/I )KOHE €1 1M He
JKEKe MEHIK TOyeJCi3 aKKpeTUTAIUSIBIK KOM-
maHusiap maina 6onapl (Anafinova 2020). SrHu,
OLTiM canachIHIAFbl MUHUCTPITIKTIH OipKaTap Gakbl-
nay koHe Oaranay (QYHKOUSIAphl MIETEIIIiK JKOHE
e IMmiHAeri JKeKe KOMITAHHUSIIAPABIH OKUICTTITiHEe
oepini.

Herenmen, Kazakcran Oypeiarel Kenec Ykime-
TiHIH MYIIIeci OOJFaHIIBIKTaH, YKOFaphl OUTIM cala-
CBIHBIH 0acKapy Xyleci koHe YHHUBEPCHTETTEPIiH
Oackapy opranaaps LLereic sxone OpTansik Eypo-
na eJJiepiHiH YHHBEPCHUTETTIK Oackapy »xyheciHe
ykcaiinel. TinTi, yHUBEpCUTETTiH Oackapy opraH-
Japbl MEH JayasbIMIbl TYJIFAapbIHBIH aTayjapsl
na TyOi Oip ekeHiH Oaiikayra 0ojazbl. MbIcalibl,
YHUBEPCUTETTIK KEHEC, PEKTOP, MPOPEKTOP, JACKaH
CUSKTHI OpTraHiap MeH layassiMuap Ka3zakcranma

Jla cojlail aramajpl KoHE COHNAN (YHKIMSIIAPIbI
Kysere aceipanbl. An Yaeioputanus men AKII-
THIH YHUBEpPCUTETTEpiHIe KbI3MeT eTeTiH Board of
Regents, Regent House, Senate, Court, Chancellor
CHAKTBI Oackapy oOpraHjapbl MEH Jiaya3bIMAaphl
Ka3aKCTaH/IBIK YHUBEPCUTETTEPIC KEe3IECTIEHIi.

XanbIKapaJlblK HHTETPAlUSHBI O1aH 9pi AaAMBITY
MakcateiHIa Ka3zakcran PecmybOnmukaceina bimim
MEH FBUIBIMIBI TaMbITyasH 2020-2025 xeutmapra
apHanran MeMJieKeTTik OarmapiamMa KaObUIJaH/IbL.
Aranmeiin  barmapnamaHbplH —HETi3iHIE OTaHIBIK
JKOFaphI OKY OPBIHIAAPBIH OJIaH 9pi JaMBITYABIH Oip-
KaTap MHAMKATOpJIAapbl OCKITiAi. ATam aiTKaHja,
BarmapmamaneiH  MiHAeTTepiHiH Oipi  peTiHzge
«FpuIBIMU S3ipeMenepiH HOTHKENITIH apTTIPY
JKOHE QJIEMJIIK FBUIBIMHM KEHICTIKKE WHTErpalusia-
HYBIH KaMTaMachl3 eTy» ke3aenreH (MeMIleKeTTik
6armapmama 2020-2025). Kepin oTsIpFaHBIMBI3ZAIM,
»kahaHmaHyFa jkayarn peTiHe YHHUBEPCUTETTEp MEH
FBUIBIMHU OPTAIBIKTApABIH OacKapy KyieciHe omem-
HIH O3BIK TOXIpHOECIH EHTi3y KO3MICIIN OTHIp.
CoHpaii-ak, yHHBEpPCHTETTEpIiH Oackapy xyiie-
cinze nme Kypuem pedopmanap Kyprizimyme. Atam
aliTKaHJa, YITTBHIK JKOHE MEMJICKETTIK YHHBEPCH-
TETTepJic KOPIMOPATHBTIK Oackapy MOJIENIH CHTi-
3y, YHHBEpPCUTET II€H e3re ¢ MYAIeNi Tapar-
TapJbplH apachlHJa JPINTECTIK OpHATY, YHJAYMEHT
KOpJapelH KYpPY CHAKTBI bBaThICTBIH ajjbIHFBI
KaTapiibl YHHBEPCUTETTEPiHAE Oap WHCTHUTYTTap-
Il €HTI3y JKYpriziayae. OpuHEe, MyHAall cascar
OTaHJBIK KOFapbl OKY OPBIHAAPBIHBIH Kap>KbLIBIK
JKarmalblH KeTepin, camaibl OidiM MEH FBUIBIMH
3epITey KYMBICTApBIH JKYPri3yre MYMKIHJIIK
ally YIIIH »acanblll OTBIpFaH wMapanap. JlereH-
MeH, jkahaHmaHyOBIH JaMyIobl eJjaepre KenTip-
TeH KaFbIMCBhI3 TYCTaphl Aa Oap, coHmaii-ak, yHH-
BEepCUTETTI 0Oackapy IKyHWeciHIe e IKEKellereH
KYKBIKTBIK JKOHE YHBIMIACTHIPYIIBLIBIK MAcelenep
OpBIH ajbIl OoTHIP. OCHI XKOHE O3T¢ JIe MacelenepIi
KeJleci Tapayiap/a KapacTbpaMbi3.

Kahanoanyowvlty yammulx  Oinim  dcytiecine
bIKNATbL

JKahanmany mnpoOieMackl KOIKBIPIBI JKOHE
xahaHmgaHy TYKBIpBIMIAMachl Typasibl 9pTYpPIi Mi-
KipJiep Ae Oap skoHe 0J1 KOll KaFjaiia FalsiMaap MeH
JKCIEPTTEP/IiH KEeKe Ko3KapachlHa OalIaHBICTEHI.
XKorapsl OinmiMHIH kahaHIaHybBIH JKaKTaylIbLIap
apachlHa Ja Kapama-KalIuel mikipiep Oap eKeHiH
eckepreH xeH (Parjanadze 2009). Msicansl, He-
onmbepaiicTep MEH MapKCHUCTEp HEOoIuOepasibl
skahaHmaHy KasipAiH e3iHme Kypill XaTelp Ael
KeNiCKEeHIMEH, OHBIH Calgapbl Typaiabl Kapama-
KaWiel mmikip ycraHaisl. JKahanmanyablH Kanai
naiiga 00JIFaHbl )KOHE OHBIH O1711M calachblHa BIKIIAJIbI
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KaHIIAIBIKTEl OonFanbiH CrozaH PoOepTcoH koHe
OHBIH opinTectepi xkasran « Globalisation, Education
and Development: Ideas, Actors and Dynamicsy
eHOEKTE JKaH-)KAKThl AWUTBUIFAH. ATalfaH MOHO-
rpadusga skahaHgaHyIBIH HEOTHOepaTH3M HesITa-
pbiH OiniM canacwiHa enrisrenin, AKII xoHe e3re
Je OaThICTHIH AaMyIibl engepi Oy cascattel 1980
XbUTAapbl Bamarton KoHceHcyci apKbUTBI JKy3ere
achIpFaHbl KOpCETUIreH. byl casicH-3KOHOMUKAIIBIK
Oarmapnama JKyueni xatma xypy (Structural
Adjustment Polices) nenm arameimn, Onemaik bank,
Xanpikapanslk BamoTanblk Kop, AKII-terH Kassi-
Ha JlemapTaMeHTI CHSAKTBI XaIBIKAPAJBIK KapiKbl
WHCTUTYTTAPBIHBIH KOMETIMEH JXYPri3iireHi jxoHe
MYHBIH acTapblHJAa YJKEH cascaT >KaTKaHbl aii-
ThUTFaH. Typil FRUIBIMH ofeOMeTTep MEH XallbIK-
apaJIbIK aKTuIepre cyiieHe kene, PoOepTcoH xoHe
OHBIH OpINTEeCTepi HKOHOMHUKACHI HAIlap IKOHE
JAMyIIbl enepliH OiniM camacbkiHa BamuHTTOH
Koncencyci 3usH okemni 1ereH KOPBITHIHIBI Kacaii-
nel. Hotmxecinne, [loct-Bamuurron Koncencyci
JKY3€Te achIPBUIBII, KahaHABIK SKOHOMHUKAFa TaFbl
JKaHa YCBIHBICTap »acaraHbIH aiTanel (Robertson
2007). Xanme! arranaa, aTajdraH FRUIBIMA €HOCKTE
OaTeIc enpepiHiH OacTaMachIMEH JKYpTi3iIreH
SKOHOMUKAJIBIK >kahaHlaHy OaTBICTBIK €MeC eJl-
Jiepre, acipece MaMyIbl )KOHE JJaMbIMaraH eljiepre
JKaFbIMCBI3 BIKIANl ETKEHI KOPCETUITEH.

backa ranpIMaapiblH MiKipiHiie, jxahaHaaHy
onemaik skoHomukana AKIHI-terH ycreMuirin
OpHAaTy casCH KOHIICMIMACH JIeM  TYCIHUIEI]
(Marginson, Mollis 2001). by mikipain 6enrini 6ip
JIeHreiie Heri3li eKeHiH AMEpUKaHBIH TapuXbl-
HaH Kepyre Oonaapl. 20-FacBIpIBIH OpTa IIETiHIE
AKII-teiH Yukaro YHUBEPCHTETIHIH SKOHOMUCT
ranbiMaapel  CMUTTIH KIACCUKANBIK JIHOEpa bl
SKOHOMHUKAChIHA CYHEHE Kelle KaHa YKOHOMHUKAJIBIK
JlaMy casCaThlH YCBIHIBL. OKOHOMUKajaH Ho-
Oenmb  CHIANBIFBIHBIH ~ Jlaypeatbl @Dpuaman o3
SHOCKTEpiHAEC OJCYMETTIK MOceeNep Al MIenTyae
MEMJICKETTIK-KYPBUIBIMIBIK Oackapyra KaparaHjaa
HApBIKTHIK ~ KAaThIHACTApIbl KOTEPMENy  THIMII
eKeHiH anra TapTThl. KaliTa Kypbuiran Jubepaiasl
SKOHOMUKAJIBIK KOHIICIIIUS HEMece Heoaubdepa-
JU3M UAeSIIapbl KOFaMJIBIK MYIUIeNep i HapbIKTHIK
KaThIHACTap apKbUIbl KAMTAMacChl3 €TYIE YThIMIIbI
Jen TaHbUIbl. OHBIH JKaKTaylIblIapbl HAPBIKTAFbI
OocekenecTik apKbUTBI OiTiM calachlHIa THIMJILTIK,
JKayarKepIIUIiK )KOHe HHHOBAIUSIFa KOJI JKETKI3yre
Oomanel nen ceHui. by cascu-3KOHOMHKAIBIK KOH-
nenmmst «KaHa mMemekeTTik Oackapy» IereH at-
nen Oenrini 6onapl (Branford 1988). Ocel ke3nepi
MEMJICKETTIK CEKTOpPIaFbl SKOHOMHUKA THUIMCI3 KOHE
SKOHOMUKAJIBIK JaFIapbhICKa OKeNIyl MYMKiH JIereH

Oomkamaap xkacamabl. Uukaro YHHBEPCHUTETiHIH
9KOHOMHMCTEpi kacaraH Oy koHuenuus 1970 xbui-
nmapel JIaTeiH AMeprKa eIiepiHIe CHIHAKTaH OTTi.
BiniM canachiHia MEMJICKET TEH JKEKEe CEKTOPJIbIH
OpiNTEeCTITiHe HETi3[ENTeH XYle, SFHU Bay4depliep,
Hecuenep Oepy MexaHU3MIEpi opra OUTIM caia-
ceiga skammai edrizinai (Verger 2012). Ymnmne
KYPri3iireH 3KOHOMHUKANIBIK pedopma oneduerte
«HnmuaiH SKOHOMHKAIBIK KEPEMETi» JIeN aTajIbIIl
kerti (Glewwe 2014). [lerenMeH, AMepUKaHBIH
Oy casicatel Umnmzae casich TYpPaKCHI3IBIK OpHa-
THIT, SCKEPH TOHKEPICKE oKen COKTHI, Ymim sKo-
HOMMKACBIHBIH 0acThl Tiperi OOJIFaH ayblp OHep-
Kocinm camacel nmarmapeicka yiueiparn, AKII-TeiH
Oakputayeraa TycTi. Hotmkecinne, AKII-TeIH Kap-
JKBUIBIK KOHE DKOHOMUKAJBIK CasCaThIHBIH HET131HE
Jlatern AMepuka ennaepinne, sssau Ynmu, bpaznms,
AprenTusa, [lepy cusakTs! enaepaiy O0i1iM cagachIH-
Jla HeonuOepanIbIK KaThiHacTap opHasl (Gonzalez
2013). Opune, AKUI-TBIH ycTeMIiK OpHATY casica-
THI MYHBIMEH TOKTaFaH JKOK.

1980 *xpU1mapsl QIeMIiK SKOHOMUKasa xahaH-
MaHy wuaesmapel KeH Tapaii Oactaisl. MyHBI
BarbIcThIH 9KOHOMHKAJIBIK dne0uerined Bamrmnr-
ToH Kexmicimi (Washington Consensus) >koHe e3re
Ile cascu OacTamanapAblH HETi3iHIe XYpri3reHiH
Oaiikayra 60abl. AJIFal peT JaMyIsl eIaepIe He-
onnOepanu3M casicaTbIHbIH TapanxyblHa 1982 >KbLIbl
Mexkcnkana OpBIH alFaH KapKbUIBIK JTaFIaphIC Cce-
oen 6onzpl (Branford 1988). Con ke3nepi Mekcu-
Ka, bpaszunus, Apreatuna cusakTe! JIaTelH AMepHka
enepi eHepKacil MeH HHPPAKYPHUTBIMAB JaMBITY
MakcaTblHIa XalbIKapalblK KapXbl HHCTUTYTTa-
peiHaH Hecue anraH. Ocbl MpouecTiH OapbICHIH-
ma Mekcuka YIIKeH Kap)KbUIBIK KapbI3fa TYCiM,
HOTIDKECIHIC IIETeIIK OaHKTePIiH aJIbIHIaFbl
Kapb3blH kalOyFa KapKbUIBIK KaOineri koK O0o-
Tl IOBIKTEL. OCHI JKarmaiinad coH OeMaik bank
neH XalbIKapajblK BalIOTAJIBIK KOp TaparblHaH
JAMYIIbl eNjiepre KaThICTHI KaHa SKOHOMHUKAIBIK
Kypaimap KOJJaHAThIH OOJIbI, SFHH HEoIuOepa-
JM3M KOHUEMNIUSACHIHA HETI3[eNreH 9KOHOMUKAIBIK
casicar. byn cascar Xyiieni kaiita Kypy cascaTsl
(Structural Adjustment Polices) (Berg 1994) nmen
atannabl. FeutbiMu onebuerre ocel cascaTThlH Oac-
tanysiHa AKII mnen YneiOpuTaHUSHBIH TiKeJen
KaTbIChl Oap eKeHi »koHe Oy casicaT ©3 Ke3eriHze
Mapraper Tatuep MeH Ponanby PeliranHbiH arra-
peIMEH OalIaHBICTHIPHUTHIN, BammHTTOH Kemicimi
(Washington Consensus) JereH aTeH oaecOHETTe
tapangsl (Berg 1994).

Heomubepanmn3m Awmepukana KeH TapaiFaH
KOHIeNIMs Ooubin, @OpHUIMaHHBIH  HAPBIKTHIH
3aHIapBIMEH QJICYMETTIK cajlaJaFbl Macenenepi
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THIMZ1 JKOJIMEH Iiemryre Oonaabl JAeTeH Haesaphl
ol e yecTeMaik eTin keneni neyre 6oiamel (Harvey,
2005). Ce6e06i, AKII-ThIH 0OFapbl OUTIM caJlachl
ofaH jaonen Ooma amanel. Byringepi amepukanbik
JKOFaphI O1TiM T Oackapy JKyieci HapbIKTHIK OacKapy
MoJieniHe kaTtateiH Mozenb (Olsen 2007). Amepu-
KaJla )KOFaphl OUTIIM aiy aca KbIMOAT eKeHi olieMre
oenrim >xoHe AKIII-TeIH OlmiM canacklHaH OrOf-
JKETKE JKbUIT CaliblH MHJUTHAP/ITaFaH KapaXkaT TyCe/i
JKoHE OYJT MaHBI3IBI SKCIIOPTTHIK cajalapIbiH Oipi
oomeir canananel (Edwards 2000; Hursh, Wall 2011).
AKIlII-ta 6iyiM cajlachl HApBIK 3aHIApbIHA TAYEIIi
OoJFaHBIMEH, 63 a3aMarTapblHa, TINTI IIETEeNIiK
JAPBIHJIBI CTYIEHTTEPIe apHAIFaH TeriH OKY I'PaHT-
Tapsl a3 emec. by na AMepukaHbIH afaMH Karu-
TaJ KaIBIITACTHIPYIAFbl YTHIMJIBI CasiCaThIHBIH Oipi
nen aiiryra Oonazapl. Keiibip ransimaap sxahannany
Ke3iHJIe YJITTap MEH ISP AIH MOJICHUCTI apanachll,
Oip-OipiMeH ciHicin keremi gem aitragsr (Waters
1995). byn nikipMmen ne kemicyre 6omanbl, cebeoi,
oyrinri Tanma, AKIL nen Eypona ennepine 6inim
ary MeH FBITBIMMEH aifHaIIbIcaM JIeT JKY3 MBIHIaFaH
CTYICHTTEP Keir, Oip 0eiri coi jxepiiepae Kasblil
KaThIp. SIFHU, MOJICHUET XaFbIHaH Aa bateic ennepi
YTBUIBIT KATKaH YKOK, €H OacCTBICHI, QJIEMHEH Kell-
I'eH €H camnalibl JIeTeH aJaMU KaluTajabl ©3 eJliHe
KaJIIbIpyFa MYMKIHZIr1 OOJIBII OTHIP.

Ocwl Mocenere KatbICThl jkahaHIBIK >KOFaph
OUTIM casiCaThIHBIH MaMaHbI, dJIEMI'e TaHBIMAJ TPO-
¢eccop AnpTOax CbIH MiKip alTThl. OHBIH HiKipiH-
me, skahanmany OaphICHIHIA AaMBIFaH eaep MeEH
JaMyIIbl eJJEPIiH apachlHIa TEHCI3 KaThIHACTap
KOpPIHIC TaybIll OTHIP, SIFHU JaMYIIbl eIJepAcH
camaimel agaMH KalmuTal[blH JaMbIFaH eJjepre
KeTyi, OaTbic eJJiepiHiH YHUBEPCUTETTEpiHAE OKY
AKBICBIHBIH JaMYIIbl €JIEPHiH CTyIEHTTEepiHe ca-
JBICTBIPMAITBI TYPAE KOFapbl OOIYBI, FRIIBIMHA Ma-
TEepUaIapAblH OHJIAWH 0a3achl NaMyIIbl SIACPAIH
YHUBEPCUTETTEPl YIIiH ©Te KbIMOAT OONyBl KOHE
Tarbl 0acKa JKarbIMCBI3 JKaFIaijiap OPbIH aJIbIl OTHIP
(Altbach 2004). Conpaii-ak, >xoFapbl OUTIMHIH Karl-
nai akpUTBI TypJe OOTyBI OHBIH CalachlH Hamapia-
THITI, JKOFapbl OUTIMHIH MacCHU(pHUKAIUs KOHE MaK-
JIOHAJIBIN3ALUSAChIHA oKen COKTHI (Altbach 2004).

XKorapsel OinmiM callachIHIAFBI HEOTUOEPAIIBIK
CasiCaTThIH )KaFbIMCBI3 KaKTapbIHA KATHICTHI FAJIBIM-
nmap Oacka nma keskapactap Oummipmi. «HeomuGe-
paNOBIK KOHIIETIUS OOWBIHINA JKOFaphl  OKY
OpBIHJAPbl DKOHOMHKAra KaKeTTI YKYMBIC KYIIiH
JaiblHaay YHBIMIAphl PETiHAC KapacThIPhLUIAIbL.
byn xarnmaiia CTyIEHTTEp MEH OHBIH aTa-aHala-
pPbl YHUBEPCUTETTEP/II KEJICHICKTE JKYMBICKA OpHa-
JacyablH KYpallbl peTiHe KapacThipanbl» (Giroux
2002: 435). SrHmM, cTymeHTTEp >KOFaphl Oimimui
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JUIUIOM YIIIH OKUJBI JETeH MIKIp KaJbITacKaH.
KazakcTaHIbIK KOHTEKCTE Kapacak, 0yJ1 Ke3KapacreH
Jie TOJNBIFBIMEH KeJticyre Oonaapl. MbIcaisl, COHFBI
20 xbUI/Ia €JTIMI3/1€ aKBLIBI TYP/Ie OLTiM alTy KeH Tapa-
Iel. Jaya3pIMIBIK KI3METTE OTBIPFaH aJlaMaapablH
OuorpadusIChIH KapacaHbpl3, €KiHIH OipiHme €Ki,
TIOTI YII AMIUIOMBI Oap €KeHiH KepeMmi3. Ocipece,
JKOFapbel OUTIMII eKiHIII MOpTe JKEKe MEHILIK
YKOFapbl OKYy OPHBIH/IA CBIPTTal TOMOM/IAy KEeH eTeK
Kaipl. OpUHE, MyH/Iall TCHACHIUS KEKE MCHIIIK
OKY OpBIHJIApbIHA THUIMJIi JKOHE €Kl JKBUIIBIK CBHIPT-
Taii OLTIM aymBl CTyIEHTTEpre KaTaH TajamnTap
KOUbUIMaiibl. KBICKAChI, CTY/IEHTKE NI KOHE YHU-
BepcHTeTKe Ae THiMal MaoMine. XKoraps! Oiim cana-
CBIHJIa MYH/1ali JKar1aiIbIH OPBIH aJIbIl OThIPFaHbIH
YOKIJICTTI MEMJICKETTIK OpraHjap Aa Oijeni KoHe
KO3iH XYMBIITI OTHIP Aeyre Oomaasl. Amaiina, Kalran
JTUTUIOM aJIFaH TYJIEKTep/iH Oip 0eliri MeMIIEKEeTTiK
KBI3METKE OPHAJACHII, 63 KACiOiH KETiK Urepmei,
MEMJIEKETTIK OacKkapy JKyHeciH[e HeraTHBTi aja-
MU KaluTalIbl KaJbIITACTBHIPBIN YKATKaHbI oIl JIe
JKETKITIKTI ecKepiiMel Kenei.

KahannmanyaelH gaMymiel enfepre KenTipreH
3USHBI ~ Typajibl  0acka Ja  XaJIbIKapajblK
JKCHEPTTEPiH CeHOCKTEpIHEH Kepyre Oomabl.
[Ipodeccop Tuknm xahanmaHynbl CHIHFA abIM,
Bareic enmepiHiH OUTIM  calachbIHAAFbl CasCaTh
0aTBICTBIK eMec enepie OLTiM callachlHAaFbl HEO-
KOJIOHHAJIN3M HACSICHIH MaMbITaabl Jen TYCIHTIpIi
(Tikly 2004). ArHu, xahangany kesiHae ipi MeM-
JIEKETTep ONCI3 eNACepAiH cascaTblHa apajachll,
SKOHOMHKAJIBIK YCTEMIIK €Till, OTapiiay casicaThlH
KYprizyai kesneiai. KazakcTaHHBIH TapuXbiHa KO3
JKYTIpTCeK, Oy MiKipiMeH TOJBIK Kemicyre OoJaibl.
Ce0e01, Kazakcran 200 sxpl1gan actam PeceliftiH Ko-
noHusIcel Oonabl xoHe KeHec YkimeTi KypamblHaa
Oomranma nga MockeyniH cascH HYCKAaybIMEH
oMip cypmi. OCBHIHBIH calfapblHaH, O3miH eae
XaJIBIKTBIH 0achIM KOPILLIIri OPBIC TUTIHIE COen,
opbIc MoneHueTiH OolibiHa ciHipai. KeHec ykimeri
Ke3iHe JKOFaphl OUTIMII TEK OpHIC TUTIHIE amyFra
MYMKIHJIK OOJNABI, SFHU OpBIC TiNiH OiIMereHaep
MaMaH/IbIK ajla amMai Kapa )KYMBIC icTeyre MaxOyp
6omran. 1980 *KpUTIAPHI Ka3aKTap €3 eiH/Ae XaJIbIK
canbl OoiipiHIIa Tek 30 maiibI3BIH KyparaH, SFHH
WIT peTiHAe >KOMBUIBIN KeTy Kaymi OomraH. by
Pecelinin koMOHUIBIK >koHe KeHec YKiMETiHIH
HEOKOJIOHUANJIBIK CasCaThIHBIH KepiHici. ByriHri
KkyHi ne KazakcTaH cascn-aKOHOMUKAIIBIK TYPFBIIaH
Peceiire Toyennai 6onbimn oteip. CoHABIKTAH faa, Pe-
cell TaparblHaH HEOKOJIOHU3AIUs CcasicaThl OYTiHae
JIe JKaCBIPBIH TYPJE KYPIIl XKaThIp Aeyre Oomambl.

Peceii wMIIepusCHIHBIH ~KypaMblHa Kipredni,
ocipece Kenec ykiMeTiHiH KypaMbIHa Kipy Ke3iHIe,



B.6. Anreibacos

Oaliiap MeH >KeprulikTi ¢eomanaap xammail KbIp-
FbIHFa ylIbIparad, 1917 xplgapsl a3aMaTThIK KOTe-
pltictepie MAUIMOHJIAFaH Ka3aKTap allaplibLIbIK
TIEH CasCH KyFBhIHFA TYCIMl ©ITeH. TapuxIbuiapIbiH
JIepeKTepiHe CYWEeHCeK KeJeciie akmaparrap ama-
MbI3. «Xoraprel KeHec jkaHbIHaH KYpbUIFaH KO-
muccusa 1931-1932 xpuimpapaarbl alapibUIbIKTa 2
MiH 300 MBIH Ka3ak KbIpbUTFaHBIH alTThl. CoHIa
Typap PrickynoB 1918-1919 xbist 1 muts 214 MBIH
azaM KeIpblU1asl gece, MyxTtap Oye30B 1921 KbUIFbI
amapmeutbikTa 1 MiH 700 MBIH Ka3ak KBIPBUIIBI
neni. Exkeyin koccak, 3 MJIH-Fa )KYBIKTai bl byran
2 miH 300 MBIHABI KOCCAK, OH INAKTHI JKBUIIBIH
immiage 5 mua 200 MBIH Ka3aKTaH alibIphIIFaHBIMBI3
oenrini 6onaney (Kadumoma skone 6ackanap 2020).
Conpaii-ax, 37 xbuiaapsl CTaluH penpeccusiChiHaa
KyFBIHFa YIIIBIPAIl 6JITSH JKY3 MbIHIaFaH aJaaMaap/Ibl
alTHIN KeTy Kepeki3. Srau, 20-FachIpIbIH aJIFaIIKbl
JKapTHICBIH/IA Ka3aKThIH OYKiI casCh 3IUTACHI,
FaJIBIMJIAPhl, ATaKThl JKA3yIIbUIAP MEH aKbIHIAP
CasiCM Ke3KapacTaphl VIIIH aTy *a3achlHa KECLIim,
TypMenepae enreH. YIKeH Kenemperi reHorua 20
FachIplia Ka3ak ejiHiH OackiHaH eTkeH. OChl KoHE
Oacka cebenrepre OainanbicThl KeHec YKIMETiHIH
TOTAJIUTAPJIBIK, PEKUMIHE KaTBICTBI KOFaMIBIK CaHa-
JIa J)KaFbIMCBI3 MIKIp CaKTaJIFaH.

Mynna sxahaHaHy Ke31H 1€ OPBIH aJTbII OTHIPFaH
Mocenenepain 0ip 6eJiri FaHa KapaCTHIPBUTBI OTHIP
JKOHE OYJI )KYMBICTBIH KOJIEMIHJIC NaMyIIbl eJiaep-
JIe OPBIH aJbIll OTHIPFaH JKaFBIMCHI3 JKaFIainapabiy
OopiHKaMTy MyMKiH eMec. JlereHMeH, Ka3aKCTaH IbIK
JKarjaia sxkahannaHybIH KoFapbl OUTIM caachiH
Oackapy JKyiHeciHe BIKIIaJbl JKEKEe Mocelle peTiHJe
Kapar etyre Typaasl. Coi ceberiri, Keneci Tapayaa
KazakcTaHHBIH YHHUBEPCUTETTI Oackapy KyiheciHmae
kahaHJaHy JKOHE HEONMOEpaNbIK CasCaTThIH
HOTHXKECiHAEe KaHmaih pedopmanap OpBIH aIbIn
OTBIPFaHbIH KapaCThIPaMBbI3.

JKahanoarnyowly yrnusepcumemmi Oackapyouiy
MoOOeine bIKNANbl: KA3aKCMAHObIK KOHmMeKcmeel
KOpiHici

bateic enpepiHiH ToxipuOeciHe CylHeHCEK,
JKOFaphl OUTIM cajlachl KOHOMHKAHBIH MaHBI3IBI
cdepachl EKeHIH JXKOHE YHHBEPCUTETTEP KbUI Caii-
bIH OIO/DKETKE MHJUIMOHIAFaH [oJulap HeMece
(GYHT CTEpIIMHT OKeIl OTHIPFaHBIH Kepyre 0oiajbl.
CoHIBIKTaH /13, JaMbIFaH eJepIe MCHIITIK HbICAHBI-
Ha KapMacTaH >KOFapbl OKY OPBIHIAPBIHBIH KBI3MET
€Tyl KOHE THIMII JXYMBIC icTeyl MEMIIEKETTiH
baxpuiaybiana Oonbin keneni (Dixon, Coy 2007
Edwards 2000). MemiekeTTiH »OFapbl OKY OpbIH-
JapblH Oackapyla MaHBI3IBI POl aTKapaThIHbIH
QNeMJIIK TOXKipUOeneH Kepyre Ooianbl. MbIcabl,
1960-70 >xputmapsr AKI, ¥aeiOpuraHus xoHE

KCPO-ga xorapbl OiliM canacklHa MEMJICKET Ta-
pambIHaH YJIKeH KejleMJie Kap Kbl OeJIiHiIl, >KOFaphl
OimiMai Oackapy camacblHIa OPTaJbIKTaHy OPBIH
QIIBIT, MEMJIEKETTIH POJIi XKOFapbl OOJFaHBI OeNTii
(Huisman xone 0ackanap 2018). Ax 1980 xbuinap-
IaH Oacram, >KOFapbla aTanraHjail, BamwHrToH
Keniciminig HeriziHAe >xofaphl OiNiM canachiHa
MEMJICKETTeH OOJIHEeTiH Kap>KbIHBIH KOJeMi IIeK-
Tene Oacransl. by xarmaii skorapbl OinmiM caira-
CBIH/Ia HAPBIKTHIK KaTbIHACTapIbIH OpBIH alybIHA
ceOen Oomnnapl. COHOBIKTAH Ja, ’KaHa JXyHeae *KaHa
Oackapy MoJeni KaXeT OOJIBIN, MEMJICKET TIeH YHU-
BEPCUTETTEp apachlHIa >KaHa apHajga KaTbIHACTap
KaJblnTaca Oactansl. OpuHe, Oy JKargail op enje
op TYpJIi KOPiHIC TaTHI.

Jo60uHC yHHUBepcUTET OacKapyAblH Kejleciien
ymr MoxeniH Oelinm KapacTeIpajbl: yHHBEPCH-
TET YXKBIMBIMEH OacKapbUIATBIH MOJIENb, MeMJle-
KeTneH OacKapbhUIaThIH MOJENb JKOHE HapbhIKKa
oeitimmenres moxens (Dobbins sxoHe ©Oackamap
2011). byn xikTeyre coiikec, IOCTKEHECTIK eiIep
(Kazakcran, Peceit), ®pannus, Hcmanus xoHe
[lopTyraiua memsekeTnieH OacKapbuIaThIH MO-
Jenpre Kipemi. SIFHM, yHUBeEpCHTET Oacibliapbl
MEMJICKETTIK OpraHAapMeH TaraibIHAanaabl, OuTiM
Oepy JKammbl cTaHAapTTapra CoWKec Kyprizineni,
Kap>Kbl MEMJICKETTiK OIOJDKETTeH Tyceai, cara-
Hbl KaMTaMacbl3 €Ty MEMJICKETTIK OpraHiapMeH
JKy3ere acwlpbuiajibl. OpuHe, COHFbl 10-20 XbLI-
na sxahanmany nporiecinin Herizinge TMJL ennepi
Oencenal Typae OaThIc eepiHiH JKYHeCiH eHrizy
YCTiHIE JkKoHE OYTIHTI TaHaa Kejleci €Ki MOIENbIiH
Je Oenriyepin Oailikayra Oosajpl. AJl eKiHIII MO-
JeNb — YHUBEPCUTET YKbIMBIMEH OacKapblIaThIH
Mozenb, sFHu ['epmanmsi, ABCTpHs koHE OipKarap
noctkoMMyHHUCTIK  Opransik Eypona engepinne
tapanrad ['ymOonbaTik mogens. by xyiene yHu-
BEpCHUTET II€H MEMJICKET apachlHIa OPINTECTIK
KaThIHAC KAJIBINITACHIN, YHUBEPCUTET aJKAIbl TYpAE
npoeccopiblk KypamMMmeH Oackapbiianbl (Nybom
2003). 19-racelpapiH OachkIHIA IOJI OCHI OacKapy
MOJICJIIHIE YHUBEPCUTETTEPAIH FBUIBIMH-3EPTTEY
KbI3MeTiHe OapbIHIA KONAay KepCeTuTim, OYyTiHTi
FBUIBIMU-3EPTTEY YHUBEPCHUTETTEPIiHIH HEri3i Ka-
JIaHJbI 1T CaHANAAbl. AJ YIIiHIII — HAPBIKKA OeiiiM-
nenred mognenbre AKII-Ter kaTKpI3yFa Ooambl.
byn Oackapy moneminge HeonnOepaan3M Haessa-
pBl OacUIBUIBIKKA allbIHA/BI, SFHH YHHBEPCUTETTED
Om3HeC KOMIIaHWSIAp Topi3di KociOm MamaHmap-
MEH 0acKapbUTybl JKOHE KBI3METIHIH OHIMILIITriHe
Kapail KapKbUIaHIABIPBUTYBl THIC JEN CcaHajaJbl.
Mysnait Mozebe OLTiM Tayap, HHBECTHITUS KOHE
CTpaTETUsIIBIK pecypc perinae Tansuiaael (Olsen
2007).
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Tapuxu TypFbeIIaH Kapacak, YHHBEPCUTET YKbI-
MBIMEH OacKapbUIaTBIH MOJIeNb ajram per Kewm-
OpUIK CHSIKTBI €CKi YHHBEPCHUTETTEpAC KalIbIII-
TaCKaH, YHHMBEPCUTET YXKBIMBIHBIH Jayhkic Oepyi
apKBUIBl JIEMOKPATHSUIBIK JKOIMEH OacKapblLIaThIH
xyie. KeHec yKkiMeTi TYChIH/Ia Ka3aKCTaH/IBIK YHH-
BEPCUTETTEP MEMIICKETIIEH 0AaCKaphUIATHIH MOJIENb
ApKBUTBI 0ACKApBUTBITT KEIIi JKOHE oJli 1€ TOJBIK
OMEPATHBTI KOHE KAPXKbUIBIK ABTOHOMUSFA KOJI
KETKi3e amMail oTeIp. bipak yHUBEpCHTET immiH/eT
1K Mocenenep 1e alKalbl TYple YHHUBEPCHUTET
YKBIMBIMEH 0acKapbUIbl, SIFHU FhUTBIMU KEHECTIH
peni MaHpI3ABI OonFaH. byn opraHHbIH OyTiHIe
JIe aKaJIeMIBUTBIK JKOHE OacKapy Moceleepine
peni >xorapel. Anaiina, XKaHa MeMIeKeTTiK Me-
HEDKMEHT casicaTblHIa YHHUBEPCUTETTEp Meil-
JIHIIE KOCIMKEpIIiKKe MKeMAl KoHE ©31H-031 Kap-
KBUIAHIIBIPYBl  KOKET OJKarjaijga  KapamaibiM
OKBITYIIBLIAD MYHNAH (YHKIHIAPIBl aTKapa aj-
MaWIbl KoHE OYJI MOJENh THIMCI3 JeTeH MiKipiep
ne 6ap (Donaldson, Preston 1995). Coun cebenri e,
OYTiHri TaHIa Ka3aKCTaHABIK JKEKe MEHIIK YHH-
BEPCHUTETTEP aKIMOHEPJIIK KOFaM HBICAHBIH/IA OM3-
HEC KOMITaHUSUIAp CUSAKTHI KOPIIOPATUBTIK OacKapy
HBICAaHBIH eHTi3y ycTinme. Omap MeMIeKeTHeH
Kap KbUTAHIBIPBIIMAN/IBI )KOHE CTYACHTTEPIIH OKY
aKpICBIHA TAyelNIi OOJIBIT KOMMEPIHUSIBIK YHBIM
peTiHae HaphIKKa OCHIMIENTeH MOJENb HETi3iHae
KBI3MET eTENl.

Byriari Tanma Oonbim kaTkaH Oackapy cana-
ChIHmarel pedopmaiap kahaHmaHy — HeTi3iHIE
KYPTi3igim  OTHIpFaHBIHAA KYMOH JKOK. Ochl
YaKbpITKa JEHIH YITTHIK JKOHE MEMIICKETTIK YHH-
BEPCUTETTEP MEMJIEKETHeH OacKapbUIbI KOHE
KapKbUTAHJBIPBUIBI  KEJAl JKOHE YHHBEPCUTET
IIIHIEeri Macenesnep alKaibl TYPAE YKbIM apKbLIbI
menritin oreipabl. 2010 xeIigan OacTam YIJITTHIK
JKOHE MEMJICKCTTIK YHHBEPCUTCTTEPIiH Oackapy
XKYHeciH KypAeli Typae pedopmainay >Kyprizimyne.
Anramibiaaa KaMKOPIIBUIBIK KEHECTEP Kypy Typa-
JIBI IIENIM KaObLUIIaH/bI, Oipak o1 Oi3MiH Kyiere
cail kemmeiini exeH nmen Tapatbuigbl. 2016 XKboi-
nmaH Oactan KaMKOpPIIBUTBIK KEHECTEPIIiH OpHBIHA
Baiikay keHecTepiH KYpy Typaslbl MHHUCTPIIKTiH
OyipbIrpl MWHIKTHL, an 2019 xpurgan OacTam Ju-
pexTopiap KeHeciHe aybIcThl. OH JXKBUIABIH iIIiHIE
Ka3aKCTaHJIBIK YHUBEPCUTETTEP YII TYpii Oackapy
MOJIETIH eHTi3im Kepai. YCTiMi3leri >KbUTI MeM-
JICKETTIK YHUBEPCUTCTTEP KYKBIKTHIK HBICAHBIH
aybICTBIPBIN, KOPIIOPAaTUBTIK Oackapy KyieciH,
YIIHII MOAENbIi eHrizy ycrime. MyHnmait xyp-
neni  pedOpMaHBIH KYpri3ityiHe MEMIICKETTiH
KeJecifei casicu gamy OarbIThl Heri3 Oonasl. 2019
*KbeuTl 11 Kazanma meirapeurrad KP YkiMeTiHIH
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KaynbicbiMeH 25 YITTBIK %OHE MEMJICKETTIK YHH-
BEPCUTETTED ULAPYAUUBLIbIK JHCYP2i3y KYKbIEbIHOAZbL
PecnyonuKanblK MemieKemmiK KaCinopbiH Hbulca-
HOIHAH KOMMEPYUSLIBIK eMec AKYUOHEPIIK KO&am
HbICAHbIHA AYBICATHIH OOIIBIN, KApPFBUIBIK KaIruTa-
el 100 maiibl3 MEMJIEKETTIH MEHIUITIHIE Kajlagabl
nen Oexitimi (KP Ykimerinin Kaynbicer, 2019).
YKiMeTTiH OCHIHJAl KayJbICBIHAH KeWiH OapibIK
YHUBEPCUTETTEpJIE JMpPEKTOpiIap KeHeci, Oac-
KapMma, IIIKI ayJuT JKOHE e3re Jie¢ KOpPIOpaTHB-
Tik Oackapy KyieciHe ToH Oackapy oOprasjia-
pel Kypbuta Oactampl. bynm skepme OacTel oprax
peTiHIE AUPEKTOpIap KEHECI CAHAJIBIT OTHIP JKOHE
CONl OpraH YHUBEPCUTETTIH THIMII KYMBIC
icTeyiHIH Kemuti 0oy Kepek menm MeMIeKeTTiK
Barmapnamana na ke3menreH. Aunaiima, Oipkartap
MEMJIEKETTIK YHHBEPCUTETTEPIiH PECMH CaMThI-
HaH KOepreHiMi3zei, kaHa KYphUTFaH TUPEKTOpIap
KEHECIHiH KYpbUTy TOpTiOi jkoHe Kypambl OYPBIHFBI
Oaiikay KEHECTEepiHIH KellipMeciHe YKCaibl.
YuuBepcuteTTiH JKaprpIChIH Taygail Kelle, OHBIH
PEKTOpBI — OacKapMa 0acIIbICHI )KAIFbI3 aKIIMOHEP-
re, sSsFHU billiM jkoHe FRUTBIM MUHUCTPITITiHE TOY eIl
JKOHE ecell Oepill OTBHIPATBIHBI KOHE Ke3 KEJIreH
YaKbITTa KbI3METIHEH 00CaThUIATHIHBI KOPCETUITEH.
Conpaii-ak, aupeKTopiap KEHECiHIH KypamblHOa
MUHHUCTPIIKTIH OacHIbUIBIK KbI3METKEpJiepl Tepa-
FaJIBIK €TETiHI )KOHE 63T MYIIENIepl ¢ MEMIICKETTIK
KBI3METTET1 JIaya3sIMIbl TYJIFAIap €KeHiH Kepyre
Oomanel. byn skarmaii Oackapy »ywdecinaeri Oei-
rini 6ip Kapama-KalIIbUIBIKTapAbIH Oap eKeHiH
kepceTin oTeIp. KopmopaTuBTik Oackapy Teopus-
CBIH YKaKTayIIbLIAP/AbIH MiKipiHIIe, YHBIMHBIH KOP-
MOPATUBTIK 0acKapy opraHAapblHAa COJI CaJaHbIH
KOCIMKOW MaMaHJapbl, YHABIMHBIH CTpPaTEeTHSIIBIK
MaKCaTTapblH TYCIHETIH XOHE XKYy3ere achlpy *KoJ-
JApbIH  OiNIeTiH, YWBIMIACTBHIPYIIBUIBIK KaOimeTi
MEH Kociom Toxipmbeci 6ap, KapyKpl caimyra MYI-
JIeNi TapanrtapAbsl TapTyFa MYMKiHAiri Oap TyJI-
ranmap mymermk ety Kaxer (Hillman xone Oacka-
map 2000). JKammer amraHma, Ka3aKCTaHJBIK
YHHBEPCHUTETTEpIiH Oackapy Mojeni o je
KYKBIKTBIK KOHE YHBIMIACTHIPYIIBUIBIK TYPFBIIAH
KETUTIIPY i KOKET eTeTiHIH Oaiikayra Ooapl.
JKorapeima  KapacTBIPBUIFAaH — MaceNelepIiy
HeTi3iH/Ie KeTeciiel YChIHBICTAp jKacaabl:
Bipinmigen, »ahanaanyapiH )orapbl OLTIM ca-
JIaChlHA BIKMANBIHA KATHICTHI FBUIBIMH OJcOMETTI
KOHE KEKeJeTeH eIepIiH TaKipuOeciH TepeHipek
3epTrey KakeT. MyHIaill 3epTrey KYMBICTAphl Ke-
nemekTe pedopma XKyprizyne Karemikrepre Ooi
angeipMay YymIiH MaHb3Oel. byriari Tanma Kazak-
CTaHHBIH JKOFaphl OLTIM cajachIiH/Ia aca KypJeni pe-
(hopMaap >Kypri3iny/ie )KoHE OHBIH MaHbBI3/[bLIBIFbI



B.6. Anreibacos

QI e KOMIIUIKKE MM eMec. Emmizmiy Olmim
MeH FBUIBIMHBIH OOJamarbiHa 0alTa Imanmay yIIiH
1970 >xpiimapel JlaTelH AMepHUKachl enjepiHie
OpBIH allFaH CasCH JKOHE IKOHOMUKAIBIK Oarmap-
JamMaaparel KaTeTiKTepAl 3epTTeyiMi3 KaxkKeT.

ExiHImiieH, YITThIK )KOHE MEMJICKETTIK YHUBEP-
CUTETTepIiH Oackapy JKyieciHe KaTbICTBl OCHIFaH
JediH XKypri3iuired pedopMaliapaaH KaHAal Imaii-
na OonraHel He OOJNMaraHbl Typallbl —aKmapar
Oepity Kepek. YHHMBEPCHUTETIH OacKapy MOIENiHiH
THIMIUTITIHE Oara OCEpeTiH KpUTEpHiiep >Kacall
HIBIFapy KepeK. ByriHri TaHma skacanibin KaTKaH
pedopmanapIblH MEMIICKETTIK KOHE YITTHIK YHH-
BEPCUTETTEPIIH OoJamarsl YIIiH MaHBI3IBUTBIFBI
aca KOrapbl OOJIFaHIBIKTaH, pedopMaHbl Kacay-
IBUTAp KiMJIEp JKOHE OJIapJbIH KO3JeTeH MaKCaThl
HE JKOHE YCBIHFaH KOHIICMIIUACHIMEH TaHBICTBIPY
kepek. by pedopmanap FeUIBIME OpTajia KCHIHCH
TaNKbIIayFa TYCyl KaXKeT.

KopbIThIHABI

3epTTey JKYMBICHIHBIH HOTWXKECiHAEe >kahaH-
JIAHYJIBIH KOFaphl OLTIM cajlachlHA BIKIIAJBI JKOHE
OHBIH JKEKeJeTeH eNJeplHiH OuriM KykeciHme
KepiHic Tabybl Typanbl Oipkarap MamaHIap MEH
3epTTeyIIIepAiH ~ eHOekTepi  Tanmanabl.  JKo-
Fapel OlmiM camaceiHAarbl kahawmaHy casica-
Thl HEOJIMOCPAJABIK KOHLEHIUSIMEH  YIITACKII
OTBIpFaHbl JKOHE OJI BaThICTBIH aMbIFaH eNJIePiHiH
OacTaMachIMEH JKY3€re achIpBUIFAHBI AHBIKTAJJIBI.
JKoraper  OimiM  camacelHAa — HEOIHOEPAIABIK
uaesIapaeliH - TapanyblHa Bammarron  Kemicimi
JKOHE 03T e XaIbIKapaIblK YABIMIAPABIH KaThICHI

Oap ekeHIH Kepim OThIpMEBI3. JKorapbl Oimim
caJlaChIHJaFbl Maceeliep il HAPBIKTHIK KaThIHACTAP
apkpuibl ety uaescsl AKII-TbiH sKoHOMUCT
FATBIMIAPBIHBIH ~ KEHEC OepyiMeH jKacajlFaHbl
JKOHE 01 AMEPHKAHBIH YKOHOMHUKAJIBIK YCTEMIITTH
OpHaTyFa OarbITTaFaHbl Typajbl TYXKBIPBIMIAD
skacanapl. Kazakcrannplk yHuBepcurertep Eypo-
MaJbIK JKOFapbl OUTIM KeHicTiriHe eHin, boson
nporeci meHOepinae Typai pedopmanapabl 6ackl-
HaH OTKEpIN >KaTKaHbI alTHUIAGL. JKanmel anranma,
kahaHJaHy Tmpoleci Ka3aKCTaHIBIK YHHBEPCH-
TETTepre oNeMJiK OiuliM KEHICTITiHe eCiK alibl,
AJIBIHFBI KaTapJiibl YHUBEPCUTETTEPMEH OPINTECTIK
OpHATyFa MYMKIHIIK Oepzi, OUTIMHIH camacsl
XaIlbIKapasblK CTaHJApTTapFa colikec OarajaHaThIH
Oonapl. Amaiima, jxahaHmaHyABIH YJITTHIK OiTiM
KYHeciHe KenTipeTiH Kepi acepi Oap exeHi je
KOPCETUII.

KazakcrannbIH xoFaphl OiTiM xyliecine bomon
MPOIIECIHIH BIKNAJIBI 30p OOJIFaHbI )KoHE BaThICThIH
ANJIBIHFBI  KAaTapiibl YHUBEPCUTETTEPiHIH Oackapy
MOJICITI STIMI3/IIH JKEKEJIeTeH YHUBEPCUTETTEPIiHIC
EHT131IIIIT )KaTKaHbI KepceTiai. Anaiina, Ka3akCcTaH-
IIBIK KOHTEKCTEe YHUBEPCUTETTIK OacKapy KyHeciH-
JIe KYPTi3UITeH 3ePTTeY JKYMBICTaphl O6TE a3 €KeHi
AHBIKTAJJIBI JKOHE YHUBEPCUTETTIK Oackapy Moje-
JiHe KaThICTHI Macelenepai KapacTeipyna bateic-
THIH FBUIBIMU 9IC€OMETIHE CIATEME »acarl, KOpIIo-
paTuBTiK Oackapy TeopHsUlapblHA CYHEHIN Tajnay
kacanapl. backapy skyHeciHiH THIMII KBI3MET eTyi
YHUBEPCUTETTIH JKallbl TUIMAUITIHE  BIKIAT
eTeTiH OacThl (pakTop ekeHi xoHe Oy OarbITTa
Ka3aKCTaHIBIK YHUBEPCUTETTEPAC JTi 1 KETUIIIPY
KYMBICTapBI )KYPri3ily KaXXeTTir1 YChIHBULIBI.
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ON THE TRANSFORMATION
OF SOME FUNCTIONS OF THE STATE
IN THE INFORMATION SOCIETY

This article analyzes the modernization of individual functions of the state in the context of digi-
talization. Based on the analysis of ongoing and planned changes in the public administration system,
based on the introduction of modern information technologies, the author concludes that the functions
themselves are being improved and transformed. In addition, the author comes to the conclusion that
the effectiveness of public administration in modern society is already directly dependent on the use of
the latest technologies and procedures. In addition, the state should strive to adapt these procedures and
technologies in order to achieve its goals, thereby improving itself.

The article analyzes the legislation on digitalization and the changes that were made to it in con-
nection with the updates of public administration processes. The main directions in which digitalization
processes are actively implemented, as well as those directions in which this process is to be imple-
mented, are considered.

The author conducts a comparative analysis of domestic practice with the practice and legislation
of a number of foreign countries. The article focuses on the problems that can be solved by the digita-
lization process, as well as those issues that do not allow the state to implement Informatization more
widely.

Key words: public administration, state functions, information society, legal relations, legal con-
sciousness.
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AKnapaTTbiK KOFaMm >XarAalblHAQ MEMAEKeTTIiH Keinbip
dyHKUMSAAPbIH TpaHChopMaLLMsIAQy TYpaAbl MaCeAere

ATaAraH MakaAa LM(PAAHABIPY >KaFAalbIHAQ MEMAEKETTIH XKeKeAereH KbI3MEeTTepiH e3repTyAi
TaAAQyFa apHaAFaH. OTin kaTKaH )K8He >KocrapAaHFaH MEMAEKETTIK 6ackapy XKYMeciH e3repTyAi Taraay
6apbICbiHAQ aBTOPAAP COA (DYHKUMSAAPADBIH, ©3iH XETIAAIPY MeH TpaHCopMaLMsIAdy TypaAbl Kasipri
aKMnapaTTbIK, TEXHOAOTUSIAQPADbI €HIi3yre HerispeAreH KopbITbIHAbI >kacarAbl. COHbIMEH KaTap aBTopAap
Kasipri KoramMAa MemMAeKkeTTi 6ackapyAblH TMIMAIAIM >kKaHa TEXHOAOrMSAAp MEH MpoueAyparapAbl
namAaAaHyra Tikeaen GaAaHbICTbl AEreH TY>KbIpbIMFA KEAeAi. MeMAEKeT ©3iH-63i KeTiAAipe OTbIpbIn
6YA MpoLeAypasap MEH TEXHOAOTMSIAQPAbBI 63 KbI3METIHE JKETY MaKcaTbiHa GeRiMAEYTe YMTbIAYbI THIC.

Makarasa MemAekeTTiK 6ackapy YAEpIiCiH >KaHFbIPpTyFa GaliA@HbICTbl EHFI3IAreH UMMPAAHABIPY
TypaAbl 3aHHaMara TaApay Xacaraabl. LindpaaHAbIpy yaepici GeAceHAl eHrisiAin xaTkaH, coHAaal-ak,
aTaAFaH YAEPpICTi icke acbipyFa AarblH TypFaH GafFbITTap Ad XaH-)KaKTbl KapacTblpbIAFaH. ABTOpPAAp
OTaHAbIK, ToXipubeaepre xoaHe GipHelle LWET eAAiK 3aHHaMaAap MeH TaXKipubeaepre CaAbICTbIPMaAbI
TaAAQYAQp XYpri3reH.

LincdbpAaHAbIpY YAEPICi LeLeTiH MBCeAeAep MeH aKnapaTTaHAbIPYFa KeHiHEH eHrizyre 60AManTbIH
MaceAaeAepre ae 6aca KeHiA aysapblAFaHbl 6ankaraabl.

TyiiH ce3aep: MeMAEKETTIK 6ackapy, MEMAEKETTIH, (DYHKLIMSIAPbI, aKMapaTTblK, KOFaM, KYKbIKTbIK,
KaTblHaC, KYKbIKTbIK, CaHa.
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K Bonpocy o TpaHcchopmanum HeKOTopbIX (pyHKLMIA rOCyAapcTBa
B YCAOBUSIX MHDOPMALLMOHHOIO 06LLecTBa

[peacTaBAeHHas CTaTbs MOCBSLLEHA aHAAM3Y MOAEPHM3ALMMN OTAEAbHbIX (PYHKLIMIA rOCYyAQpCTBa B
YCAOBMSIX UnppoBM3aumn. Ha ocHOBe aHaAM3a MPOMCXOASLLMX M MAQHUPYEMBIX M3MEHEHMI B CUCTEME
rOCyAQPCTBEHHOIrO  YMpPABAEHWS, OCHOBAHHbIX Ha BHEAPEHMM COBPEMEHHbIX MH(OPMALMOHHbIX
TEXHOAOTMIA, aBTOPOM AEAQETCH BbIBOA O COBEPLUEHCTBOBAHWM M TpaHCopmaumm cammnx PyHKLMIA.
Kpome TOro, aBTop NnpuxoAmT K BbIBOAY O TOM, YTO 3(hpheKTUBHOCTb rOCYAQPCTBEHHOIO YrpaBAEeHMS
B COBPEMEHHOM OO6LECTBE YXKe HarpsMylo 3aBUCUT OT MCMOAb30BAHUSI HOBEWMLUMX TEXHOAOTMIA U
npoueayp. [MOMMMO 3TOro, rocyAapctBO AOAXKHO CTPEMMTBbCS aAANTMPOBATb 3TU MPOLEAYPbl M
TEXHOAOTMU B LLEASIX AOCTMXKEHWS CBOMX (PYHKLIMI, TEM CaMbIM COBEPLLIEHCTBYS Ce0sl.

B cTaThe NpoBOAMTCS aHaAM3 3aKOHOAATEALCTBA O LihPOBU3ALIMMN U TEX UBMEHEHMIA, KOTOPbIE ObIAK
BHECeHbl B HEro B CBsI3W C OOHOBAEHUSIMM MPOLLECCOB FOCYAAPCTBEHHOIO yrpaBAeHusi. PaccMOTpeHb!
OCHOBHble HarnpaBAeHMs, B KOTOPbIX aKTMBHO BHEAPSIOTCS MPOLEeCcChl UMdpoBM3aLmMM, a Takxe Te
HanpaBA€HMY, B KOTOPbIX 3TOT MPOLLECC NPEACTOUT.

ABTOpbl MPOBEAW CPaBHWUTEAbHbIM aHAAM3 OTEeYeCTBEHHOW MPaKTUKM C TMPAKTUKON M
3aKOHOAATEABCTBOM PSiAA 3apyBeEXKHbIX CTPaH. AEAAETCs akLLEHT HA TeX MPOGAEMaXx, KOTOpbIe MO3BOAST
pewmnTb Npouecc UMgpoBM3aLmm, a TakxKe Ha Tex BOMpPoCax, KOTOpble He MO3BOASIOT rOCyAapCTBY

6oAee LLIMPOKO BHEAPSTb MHDOPMATU3ALMIO.

KAtoueBble CAOBa: rocyAapCTBEHHOe yrpaBAeHue, (PYHKUMM rOCyAapCTBa, MHMOPMALMOHHOE

O6LLL€CTBO/ npaBoBOe OTHOWEHWE, MPaBOCO3HaHWe.

Introduction

The development and use of information tech-
nology that led to the formation of the information
society, and eventually to the fourth industrial revo-
lution, is becoming an integral part of the state.

Modern scholars emphasize that public admin-
istration is undergoing significant changes, mainly
related to the use of information technology (Tala-
pina 2015: 5). E. V. Talapina emphasizes that “de-
velopment requires the use of such technologies
and procedures that contribute to making informed
political, economic and social decision-making and
achieving outcomes. Modern information technolo-
gies are a kind of key to using the potential of public
administration in the interests of sustainable socio-
economic development of our country and preven-
tion of crisis situations” (Talapina 2015).

The introduction of information technologies
and programs into the public administration system
began literally in the late 80-ies of the last century,
and during this time the world has moved so far that
“in modern conditions, the state can be considered
as a developed information system, since the entire
process of public administration is based on the col-
lection, analysis, processing, storage and dissemina-
tion of information” [2]. The state has become a real
subject of information and legal relations, and in
some cases, it is the state that initiates the expansion

of information exchange, the formation of infor-
mation systems at local, regional and other scales,
dictate the direction of development of information
technology and other aspects of the information so-
ciety. It is the involvement of the state in informa-
tion flows that today determines the effectiveness of
state regulation, awareness and effectiveness of the
government’s steps.

The introduction of information technologies
in the system of state regulation and management
has led to major changes in the interaction of States
with other parties, namely, created the conditions
for a dialogue platform between the state and pub-
lic institutions; provided feedback opportunities be-
tween public servants and citizens, the conditions
for transparency of the state apparatus; simplified
administrative procedures; reduced the state ap-
paratus; availability of public services. Over time,
the state transforms its functions, adapting them to
modern requirements, which are constantly increas-
ing. This, in turn, gives “a leap in the development
of information technologies at the present stage en-
tails a rethinking of the role and significance of the
state” (Ignatova 2006).

Main part

The possibility of Internet technologies dur-
ing the quarantine period in connection with CO-
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On the transformation of some functions of the state in the information society

VID-19, which covered the entire planet, was in-
valuable and literally saving. Remote employment
has literally become a lifesaver for many companies
(maintaining the ability to function, fulfill obliga-
tions, and survive), for people (maintaining wages
and solvency), and for the state (continuing to per-
form certain functions, services, and so on).

Many researchers have no doubt that the experi-
ence gained during the quarantine process will sig-
nificantly change the internal attitude and approach
of society to communication opportunities. Expan-
sion and deeper implementation of information and
digital processes is inevitable. We have come close
to the so-called “Internet economy”, the foundations
of which were laid at the end of the twentieth cen-
tury and the urgent need for which arose now.

If today every third person works remotely by
“remote” and usually only in foreign companies,
this figure may be reached in Kazakhstan. Since the
time of work in quarantine opened and showed these
opportunities. Accordingly, domestic business, edu-
cation and management will not be able to use these
methods for further functioning to one degree or an-
other.

The use of software products in the public ad-
ministration system of Kazakhstan in the pre-quar-
antine period has already been set to a certain level.

The transformation of public administration
under the influence of electronic technologies in
Kazakhstan has taken the path of creating e-govern-
ment, which is currently moving to a digital format.
Its implementation has led to major changes in vari-
ous areas of public administration and thus has seri-
ously affected the modernization of public adminis-
tration functions themselves.

Referring to the classics of the Kazakh theory of
the state: academician M. T. Baymakhanov proposed
his modern concept of the state function. Under the
function of the state, he understands “expressing its
essence and social purpose, the main directions of
its activities in the relevant spheres of public life,
characterized by the desire to ensure their devel-
opment in the interests of the state, society and its
members” (Baimakhanov 2005). Hromanik in turn,
under the functions of the state imply: “the main,
most important areas of the state’s activity, in which
its social purpose is manifested. The main activities
of the legislative, Executive and judicial authori-
ties in a state governed by the rule of law have a
common nature. Their primary goal is to ensure the
harmonious functioning of society” (Khropanyuk
2008). They and many other researchers emphasize
the social purpose of the state function, from which
they distinguish economic, social, ideological, pro-
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tective, ensuring and protecting the rights and free-
doms of citizens, and environmental internal func-
tions.

It should be noted that all these areas of state
activity are fully covered by the processes of Infor-
matization, and now digitalization.

Economic issues are most widely covered by In-
formatization processes. In a short period of time, a
huge leap was made in this area. Creating a database
of business entities and entrepreneurs, Informatiza-
tion of services for them, creating platforms for dia-
logue with government agencies, online registration
and notification of a number of procedures, online
reports and control, electronic exchange, a full pack-
age of online banking and payment services, and
much more created conditions for the development
of all sectors of the economy and business in Ka-
zakhstan at the latest level. One of the steps to cre-
ate conditions for the transition to the information
society was the state program “Information Kazakh-
stan-2020”, approved in 2013, which emphasizes
that “As a Foundation for the digital transformation
of the country’s economy, this program contrib-
uted to the development of the following factors:
the transition to the information society, improving
public administration, creating institutions of “open
and mobile government”, increasing the availabil-
ity of information infrastructure not only for corpo-
rate structures, but also for citizens of the country”
(https://tengrinews.kz).

Basically, the essence of these changes is to pro-
vide fresh, reliable, objective and timely information
to all business entities. On this basis, in the country,
as well as in almost all countries of the world, was
formed and is actively developing new economic
sector — the sector of information and communica-
tion technologies, which is determined by the Law
of Kazakhstan “On Informatization” as “the branch
of Economics related to the design, production and
sale of software, hardware, consumer electronics
and its components, as well as providing informa-
tion and communication services” (https://online.
zakon.kz). At the same time, experts emphasize that
the share of the IT economy continues to grow.

The foundations of Informatization and then
digitalization of the economy were laid by the state
programs “Information Kazakhstan” in 2013 and
“Digital Kazakhstan” in 2017, which outlined the
main development priorities and outlined ways to
achieve the goals in all areas of the economy and
certain social spheres using the technology of Infor-
matization and digitalization.  The digital Econo-
my is an economy that is based on the use of digital
computer technologies, it shows much higher indi-
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cators than other classical economies, mainly due to
the fact that the cost of maintaining staff is seriously
reduced and sometimes eliminated, production costs
are reduced, labor productivity is increased, due to
mobility. In other words, according to D. Kalybeko-
va, “the digital economy is more efficient than the
traditional one in terms of labor productivity and
possible costs per unit of production” (Kalybekova
2018: 154).

At the same time, it was the process of Infor-
matization, and then digitalization, that showed the
mixing of the state’s function, namely, economic
and social functions.

1. Basically, we are talking about the formation
of knowledge-intensive industries and the devel-
opment of human capital through the educational
process. All these areas are considered in close re-
lationship and without separation from each other.
This interdependence has become an axiom of the
formation of a strong economy and is constantly
emphasized in all business appeals. The interest of
business in a strong economy is indisputable, which
pushes it to invest in the development of education,
especially science, as is done in all economically
strong countries of the world. While In Kazakhstan,
investment in these areas is still insignificant (for the
first five months of this year, investment in educa-
tion amounted to only 51.6 billion tenge, down by
6.9% compared to the same period a year earlier, ac-
cording to the report finprom.kz in the correspond-
ing period, the Sector experienced a negative trend
for the second year in a row: in January-may 2018,
investments in education amounted to 55.5 billion
tenge, a decrease of 21.9% over the year (https://
strategy2050.kz/ru/news/investitsii-v-obrazovanie-
snizilis-na-8-issledovanie/ ). Thus, “over the past 10
years, over $220 billion of foreign direct investment
has been attracted to the economy of Kazakhstan,
which makes this country one of the regional lead-
ers in terms of attractiveness for investment. ... Over
the past 10 years, over $220 billion of foreign di-
rect investment has been attracted to the economy
of Kazakhstan, which makes this country one of the
regional leaders in terms of attractiveness for in-
vestment” (Ivanov 2020). While long-term business
investment in science and education has become a
global trend and a guarantee of competitiveness. In
industrially developed countries, the share of per-
sonnel training, production organization, and new
knowledge embodied in technologies and equip-
ment accounts for 80 to 95% of GDP growth.

The task of investing in these social spheres is
being updated, as the process of economic develop-
ment for years to come largely depends on it. In this

regard, the President of the Republic of Kazakh-
stan K. Tokayev at the 32nd plenary session of the
Council of foreign investors drew attention to “the
special importance of the role of human capital, and
especially education. He noted that investments in
human capital contribute to the economic develop-
ment of the country and the growth of the welfare
of society as a whole” (https://24 kz/ru/news/econo-
myc/item/327748-v-rk-investitsii-v-obrazovanie-
prodolzhayut-snizhatsya).

World practice shows that the introduction of
new technologies has become a key factor in market
competition, the main means of increasing produc-
tion efficiency and improving the quality of goods
and services. The use of high-tech industries is be-
coming one of the key indicators of the country’s
economic development, as “high-tech industries and
high technologies play a vanguard role in the de-
velopment of the social sphere and economy. They
materialize the main part of the results of R & d,
they determine the demand for scientific achieve-
ments and create the basis for the supply of new
information technologies, the results of develop-
ments in the field of electronics and automation of
production processes, biotechnology and new mate-
rials for almost all sectors of the economy. The size
of the knowledge-intensive sector and the scale of
use of high-tech economy characterize the scientif-
ic, technical and economic potential of the country”
(https://cyberleninka.ru/article/n/naukoemkie-otras-
li-i-vysokie-tehnologii-opredelenie-pokazateli-
tehnicheskaya-politika-udelnyy-ves-v-strukture-
ekonomiki-rossii). These industries currently
include microelectronics, computer engineering, ro-
botics, nuclear and aerospace production, microbio-
logical industry, computer science industry, etc. In
the developed countries of the West, these industries
account for up to 40% of the total gross output of the
manufacturing industry.

All these data show a serious lag of Kazakhstan
in the rating of economic development.

Another example of merging state functions is
the “green economy”, which is considered as a para-
digm of sustainable development.

In essence, a green economy is an economy
aimed at preserving the well — being of society,
through the efficient and economical consumption
of natural resources that are currently subject to
depletion (minerals — oil, gas) and the rational use
of inexhaustible resources. Once again, we return to
the fact that the basis is the use of clean or “green”
technologies, the so-called knowledge-intensive,
high technologies. And now we see an intertwining
of functions, to achieve which the state must con-
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nect the necessary tools and methods of manage-
ment and regulation.

If investment investments in the sphere of sci-
ence and education in Kazakhstan are quite low,
the sphere of the environmental industry is more in
demand. International organizations and numerous
international financial institutions that are interested
in developing renewable energy, clean technologies
and infrastructure are involved in this direction. On
the portal of the Ministry of ecology, Geology and
natural resources “Green economy” constantly up-
dated registers of producers of green technologies
and lists of objects using green technologies.

In the action plan for the implementation Of the
concept for the transition of the Republic of Ka-
zakhstan to a “green economy” for 2013-2020, the
Decree of the government of the Republic of Ka-
zakhstan dated July 31, 2013 No. 750 defines large
— scale projects in the field of the environment. At
the same time, the government recognizes that “the
overall institutional environment remains insuffi-
ciently favorable for large-scale implementation of
green technologies”, which is largely due to the low
level of development and implementation of knowl-
edge-intensive green technologies.

In turn,” green ecology “ allows you to solve
some social problems, namely the creation of addi-
tional jobs. In countries that are “creating a green
economy”, their policies create new jobs; this po-
tential can be increased by additional investment in
green sectors. Policies aimed at small and medium-
sized enterprises (SMEs) seem particularly promis-
ing, since such enterprises create a significant por-
tion of jobs and provide employment growth in most
countries” (wWww.unep.org/greeneconomy). Experi-
ence of such countries as the USA, China, Brazil,
etc. Thus, the introduction of the principles of the
green economy has led to the creation of additional
jobs in the field of gardening, water and fishing,
cleaning and processing of household and other gar-
bage, processing of industrial, medical, construc-
tion, radioactive and other waste, and much more. It
is planned that this will be done in Kazakhstan.

Astana international financial center (AIFC) to-
gether with the European Bank for reconstruction
and development (EBRD) has developed a con-
cept that defines The main approaches to building
a “green” financial system in Kazakhstan. one of
the main goals of the AIFC is to develop the cap-
ital market in Kazakhstan. By 2050, it is planned
to transform the green economy to further increase
GDP by 3%, create more than 500 thousand new
jobs, create new industries and services, and ensure
high standards of quality of life for the population.
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At the end of 2018, investments in the green econ-
omy of the Republic of Kazakhstan increased 2.5
times over the year and amounted to 80.2 billion
tenge. This is a record value for the entire history
of investment in this area. Previously, the maximum
amount of investment was recorded in 2014 — 78.7
billion tenge. In 2017, the amount of investments
invested in environmental protection was equal to
32.5 billion tenge, while the annual growth was only
0.9% (https://liter.kz/money/economy/4962-inves-
titsii-v-zelenuyu-ekonomiku-kazahstana-sostavili-
80-2-mlrd-tenge/).

All these and many other data show that the
functions of the state are closely intertwined and
complement each other. And the widespread
introduction of automation and digitalization
technology has played a huge role in this.
Technologies for the availability of information, its
systematization and constant updating constantly
increase the level of scientific research, the results
of which are implemented in all spheres of life of the
individual, society and the state.

In this process, a huge role is played by the
state, which, on the example of the Republic of
Kazakhstan, initiates the introduction of these
processes not only in the management system,
but also creates conditions for their introduction
in the private sector. Public-private partnership is
an example of this. The state reserves control and
Supervisory functions, and state bodies become
subjects of business activity, involving investments
in the most complex and costly areas. Accordingly,
digitalization  introduced into the public
administration system creates prerequisites for the
integration of public functions and contributes to
the achievement of goals, which in turn change
based on the conditions of development and life
of society. Digitalization is becoming a certain
indicator of the state’s development, which also
contributes to changes in the public administration
system itself.

The main movement is expected in two
directions: movement along two development
vectors-digitalization of the existing economy, that
is, ensuring a pragmatic start consisting of specific
projects in the real sector, launching projects on
digitalization and technological re-equipment of
existing sectors of the economy, state structures, and
development of digital infrastructure.

The second direction is the creation of the
digital industry of the future-ensuring long-term
sustainability, launching the digital transformation
of the country by increasing the level of human
capital development, building institutions for
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innovative development and generally progressive
development of the digital ecosystem.

This concept is based on five main directions,
namely, digitalization of economic sectors-
transformation of traditional sectors of the economy
using breakthrough technologies and opportunities
that will increase labor productivity and lead to
increased capitalization.

The transition to the digital state is a direction
of transforming the functions of the state as
an infrastructure for providing services to the
population and business, anticipating its needs.

Implementation of the digital silk road — that
is, the development of high-speed and secure
infrastructure for data transmission, storage and
processing.

The development of human capital is a direction
of transformation that includes the creation of a so
— called creative society to ensure the transition to a
new reality-the knowledge economy.

The creation of an innovation ecosystem is
the creation of conditions for the development of
technological entrepreneurship and innovation
with stable horizontal links between business, the
scientific sphere and the state. The state will act as
a catalyst for the ecosystem, able to generate, adapt
and implement innovations in production.

The implementation of the program involves
attracting funding in the amount of 141 billion tenge
from the national budget. It is also expected to attract
more than 169 billion tenge from quasi-public sector
entities. In the context of the global trend of digitalization
of all spheres of life and economy, the key factor of
competitiveness is the introduction and widespread use
of digital technologies. A lot of work has been done in
this direction and in 2020, measures will be taken to
increase the coverage of Internet services to 93% of the
country’s population; bring the level of public services
in electronic format to 90%; increase the level of digital
literacy of the population to 80%.
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PUMCKOE NMYBANYHOE INPABO:
NMOHATUE, COAEP)KAHUE, CUCTEMA U ETO AKTYAAbHOCTb
AASl COBPEMEHHOUW IOPUANYECKOUN HAYKU

B AaHHOM CTaTbe PacCMaTpUBAIOTCS MOHSTUE, COAEPKaHWEe U CUCTeMa PUMCKOro my6AMYHOro
npaBa Ha OCHOBE TPYAOB UTAAbSIHCKOrO poMaHMCTa AHTOHWO ['yapuHo.

HecMoTps Ha TO, 4TO puMcKoe NyBAMUYHOE MpPaBO MO HAYYHOW M MPAKTUUECKOW 3HAUUMMOCTM
He CMOIrAO KOHKYPMpOBaTb C YaCTHbIM MPaBOM, TemMa PUMCKOro roCyAapCTBEHHOro YCTpPOMCTBa
M3yYaAacb MHOXKECTBOM YUeHbIX-POMaHUCTOB, CPEAM KOTOPbIX MOUYETHOE MECTO 3aHMMAET reHMAAbHBIN
HeMeLKMIn UCTOPUK, POMaHUCT TeopAop MoOMM3eH, HanucaBlwmii (hyHAAMEHTAAbHBIN TPyA «Pumckoe
rocyAapcTBeHHoe npaBo». Cpean MTAAbSHCKMX POMaHWMCTOB, 3aHMMABLUMXCS BOMPOCAMM PUMCKOrO
ny6AMYHOrO NpaBa MOXHO OTMETUTb AHTOHMO ['yapuHo, MNMbepankeao KataaaHo, boHdaHTe, OpaHaxo
Pyusa, Ae ®paHumium.

Onupascb Ha TPYAbl BbIAQIOLLMXCS POMAHMUCTOB M HA TPAKTaTbl PUMCKUX IOPUCTOB 1 (DMAOCODOB,
MOCBATMBLUMX PUMCKOMY MYyBAUUYHOMY MpaBy psiA AOBOALHO M3BECTHbIX PaboT (KaK, Hanpumep, TpYAbl
LinuepoHa «De legibus» «De civitate»), aBTOpbl He TOABKO MOCTapPaAnCh AATb OMPEAEAEHUE U PACKPbITh
coAepyKaHMe PUMCKOro ny6GAMUYHOrO npasa, HO OTBETUTb Ha BOMPOChI, HACKOAbKO aKTyaAbHO M3yueHue
PYMCKOro My6AMUYHOrO MpaBa AAS COBPEMEHHOW OPUAMYECKON HayKM M COCOOGHO AM OHO pellatb
npakTUyeckre 3apaqm B cpepe rocyAapCTBEHHOr0 yrnpaBAeHus (Kak H1M abCypAHO 3TO 3ByYano).

KAtoueBbie cAoBa: puUMcKoe NMyGAMUYHOE MPaBO, POMAHUCTMKA, FOCYAAPCTBEHHOE MPABO, Teopws
npaea, PUMCKOe Mpaso.

A.T. Baizakov

Institute of state and law of al-Farabi Kazakh National University, Kazakhstan, Almaty,
e-mail: ganiball@list.ru

Roman public law: concept, content, system
and its relevance for modern legal science

This article examines the concept, content and system of Roman public law based on the works of
the Italian novelist Antonio Guarino.

Despite the fact that Roman public law could not compete with private law in terms of scientific and
practical significance, the topic of the Roman state system was studied by many scientists — novelists,
among whom the brilliant German historian, novelist Theodor Mommsen, who wrote the fundamental
work “Roman state law”, occupies an honorable place. Among the Italian novelists who dealt with issues
of Roman public law are Antonio Guarino, Pierangelo Catalano, Bonfante, Orangio Ruiz, De Franchishi.

Based on the works of prominent Romanists and on the treatises of Roman lawyers and philosophers
who devoted a number of fairly well-known works to Roman public law (such as Cicero’s De legibus de
civitate») we will not only try to define and reveal the content of Roman public law, but also answer the
question of how relevant the study of Roman public law is for modern legal science and whether it is
able to solve practical problems in the field of public administration (no matter how absurd it sounded).

Key words: Roman public law, Roman studies, state law, theory of law, Roman law.

A.T. bainsakos

OA-Dapabu aTbiHAaFbl Kasak, YATTbIK YHMBEPCUTETI
MeMAaekeT xeHe KyKbIK, MHCTUTYTbl, KasakctaH, AAMaTbl K.
e-mail: ganiball@list.ru
PUM KOFaMADIK, KYKbIFbl: TY)KbIPbIMAAMA,
Ma3MyH, Xy#e >XoHe OHbIH, Ka3ipri 3aH, FbIAbIMbI YLUiH ©3€eKTiAiri

ByA Makarapa MTaAbSHABIK, POMAHMCT AHTOHMO [yapuHOHbIH eHbekTepiHe HerizpeAreH Pum
KOFAMAbIK, KYKbIFbIHbIH, TY>KbIPbIMAAMAChl, Ma3MYHbl YK8HE >XKYHMeCi KapacTblipblAaAbl.

22 © 2020 Al-Farabi Kazakh National University


https://doi.org/10.26577/JAPJ.2020.v96.i4.03
https://orcid.org/0000-0001-7589-6831
file:///C:/%d0%a0%d0%90%d0%91%d0%9e%d0%a7%d0%98%d0%95%20%d0%a4%d0%90%d0%99%d0%9b%d0%ab/%d0%9a%d0%b0%d0%b7%d0%9d%d0%a3_%d0%bc%d0%b0%d1%80%d1%82-%d0%b0%d0%bf%d1%80%d0%b5%d0%bb%d1%8c-2020/%d0%93%d0%a3%d0%9b%d0%ac%d0%9c%d0%98%d0%a0%d0%90/%d0%92%d0%b5%d1%81%d1%82%d0%bd%d0%b8%d0%ba%20%d0%ae%d1%80%d0%b8%d0%b4%d0%b8%d1%87%d0%b5%d1%81%d0%ba%d0%b8%d0%b9%204-2020/%d0%be%d1%82%d1%80%d0%b0%d0%b1%d0%be%d1%82%d0%b0%d0%bd%d0%be/ 
mailto:ganiball@list.ru
mailto:ganiball@list.ru

A.T. BaiizakoB

PUM KOFaMAbBIK, KYKbIFbl FbIAbIMM >KOHE MPaKTMKAAbIK, MaHbI3AbIAbIFbI GOMbIHILA >XEKEe 3aHMeH
bocekere Tyce aAMaraHblHa KapamacTaH, PMM MeMAeKeTTiK KypPbIAbIMbIHbIH TaKbIPblObIH KenTereH
POMAaHMCT FaAbIMAAP 3EPTTEAI, OAAPAbIH apacbiHAA «PrM MeMAEKETTIK KyKbIfbl» ipreAi eHberiH >ka3raH
Tamallla HeMiC TapuXLbIChI, >Ka3yLubl TeoA0p MOMMCEH KYPMETTi OpbIH aAaabl. PUMAIK KOFaMABIK KYKbIK,
MaceAeAepiMeH aHAAbICAaTblH MTAAbSIHADBIK, POMAHUCTEPAIH, iWwiHAe AHTOHMO [yapwHo, [NbepaHreao
KataaaHo, boHdaHTte, Opatxo Pyunsa, ae OpaHumium 6ap.

KepHekTi pomaHucTepaiH eHbekTepiHe >aHe Pum 3aHrepaepi meH urAoCOdTapbIHbIH
TpakTaTTapbliHa CYMEeHe OTbIpbi, PUM KOFaMAbIK KyKblfbiHa Gipkatap emriAi eHOekTepAi apHaAbl
(Mbicaabl, Lnuepontbiy, «De legibus» «De civitate» eHbektepi), 6i3 PuM KOFaMAbIK KYKbIFbIHbIH
Ma3MyHbIH aHbIKTayFa >K8He alllyFa TbIPbICbIN KaHa KOMMaM, PUM KOFAMAbBIK, KYKbIFbIH 3€pTTEYAiH
Kasipri 3amMaHfbl 3aH, FbIAbIMbI YLLiH KAHLIAAbIKTbI MaHbI3Abl EKEHAIM )KOHE OA MEMAEKETTIK 6Gackapy
CaAaCblHAAFbI TMPAKTMKAABIK, MOCEAEAEPAI Liele aAaTbiHAbIFbI TypaAbl Cypakka ><kayan 6epemis
(6yA KaHWaAbIKTbI abcypa emec). YKorapblaa aTaafaH 6GapAblk, hakTopAap TaHAAAFaH TaKbIPbIMTbIH
©3EeKTIAITIH aHbIKTarAbl. PUM KOFaMAbIK, KYKbIFbIH aHbIKTay MBCEAEAEPI XKaAMbl KYKbIK, TEOPUSACHI YLLIH
TEOPUSIAbIK, TYPFbIAQH FAHA EMeC, COHbIMEH KaTap KOHCTUTYLMSAABIK, KYKbIK, OKIMLLIAIK KYKbIK, peTiHAE

CaAaAbIK, FbIABIMAAP YLLIIH A€ MaHbI3AbI OOAAABI.

TyiiH ce3aep: PMM KOFaMADbIK KYKbIFbl, POMaHUCTMKA, MEMAEKETTIK KYKbIK, KYKbIK TEOPUSICbI, Prm

KYKbIFbl.

BBenenue

Hcropudecku CIOXKUIOCH, YTO TPEAMETOM pe-
HEeNIMM PUMCKOTO TpaBa CTal0 MMEHHO YacTHOE
NpaBo, a MyOJIMYHOE NPABO B CHILY Pa3HBIX, HO 00b-
€KTUBHBIX MIPUYUH OCTAIOCH B TeHHU. [ paxaaHcKuil
Konexc Hamoneona 1804 roga, ITY 1900 roga cra-
JU BBIJAIOMIMMUCS TTAMSTHHKAMH YacTHOTO TIpaBa,
OCHOBaHHOTO Ha TPyJaX BEJIHKHX IOPHCTOB aHTHY-
Hoii 3noxu: «Institutionesy ['ast ciyxunu 0CHOBOM
st [paxknanckoro Kogexca Hamoneona; «Digestay
umnepatopa OctuHnana cranm 0OBEKTOM H3yde-
HUSl TEPMaHCKUX FOPUCTOB MAaHAEKTHOM IIKOMBI, a
WX Hay4HBIE TPYIBl, B CBOIO OYepe/lb, BOILIU B CO-
craB ['epmanckoro I'paxaaHCKoOTo YIIOKEHUS.

Hecmotpss Ha TO, 4TO pHMCKOe ITyOMUYHOE
MPaBO IO HAYYHOH W TMPaKTHYECKOW 3HAYUMOCTHU
HE CMOIVI0O KOHKYPHPOBAaTh C YacCTHBIM IPaBOM,
TeéMa PUMCKOTO TOCYapCTBEHHOTO yCTPOWCTBA W3-
ydJanach MHOKECTBOM YYEHBIX-POMaHUCTOB, CPEIH
KOTOpBIX MOYETHOE MECTO 3aHMMaeT TeHHaTbHBIN
HEMELKUN HCTOPUK, poMaHUCT Teogop Momm3en,
HanucaBmui (yHIAMEHTanbHBIA Tpyn «Pumckoe
rocynapcTBeHHoOe npaBo». Cpean UTaJbsSIHCKUX pPo-
MaHHCTOB, 3aHMMAaBIIUXCS BOIPOCAMU PHMCKOTO
MyOJIMYHOTO MpaBa, MOKHO OTMETUTh AHTOHHO ['y-
apuHo, [Ieepamxkeno Karanano, boudante, Opan-
ko Pynsa, Jle @panunim.

Omnmpasick Ha TPYABI BBIIAIOIINXCS POMaHUCTOB
W Ha TPaKTaThl PUMCKHX FOPUCTOB U (QHIOCO]OB,
MOCBATHBIIUX PUMCKOMY ITyOIMYHOMY TIpaBy pPsilt
JIOBOJILHO M3BECTHBIX PaboT (Kak, HAIpUMeEp, TPY-
el umepona «De legibusy «De civitate»), Mbl
HE TOJIBKO TIOCTapaeMcsl JaTh ONpeAelieHHe U pac-
KPBITh COZIEp)KaHHE PUMCKOTO ITyONMYHOTO IpaBa,
HO OTBETHTHh Ha BONPOC O TOM, HAaCKOJBKO aKTy-

aNbHO U3YYCHHE PUMCKOTO MyOIUYHOTO MpaBa s
COBPEMEHHOMN HOPUAMYCCKON HAYKU M CIIOCOOHO JIK
OHO pelIaTh NPaKTHYECKUE 3a7a4d B cdepe rocy-
JAPCTBEHHOTO yrpaBlieHHus (Kak HU aOCYpIHO 3TO
3By4aso).

OcHOBHAaf 4aCcTh

B mnepBoii kaure «Digestay FOctuHMana nurtu-
pyeTcsi KiacCHYEeCKHe OIpeaeieHne ITyOInIHOro
Ipaea, JaHHOE FOPUCTOM 3MOXHU AuHAacTUH CeBepoB
VYnermanoM: «lus publicum est quod ad statum Rei
Romanae spectat — Ilybnuunoe npaéo — 3mo mo,
YMO OMHOCUMCA K NONONCEHUAM PUMCKO20 20CY-
Odapcmea». UToObI B TIONHON MeEpe MOHSATH CMBICI
JAaHHOW IMTaThl, HaM HEOOXOOUMO OOpaTUTh-
Csl KO BTOPOM 4acTH, TA€ CKa3aHO, YTO «Sunt enim
quaedam publice utilia, quaedam privatim. Publi-
cum ius in sacris, in sacerdotibus, in magistratibus
constitit — cywyecmeyem noieznoe 8 oouecmeenHom
OMHOUIeHUU U NONE3HOE 8 YACMHOM OMHOUEHUU.

Ilybnuunoe npaso exnouaem 6 cebs ceAUeHHO-
OelicmauUs, CIYHCeHUEe HCPeyos, NOJONHCEHUEe Ma2u-
cmpamos.» (Wwww.ancientrome.ru). 13 onpenene-
HUS YJIbIIHaHA MOJKHO YETKO MOHATH, YTO ITyOJIHIHO
MPaBo (C TOYKU 3PEHUS] TOW 3MOXH, B KOTOPOH KU
VYnbpmmaH) — 3TO OTpaciib NpaBa, PeryJupoBaBIIIas
BOTIPOCHI TOCYIapCTBEHHOTO YIPABICHUS W TPaBO-
BOT'O CTaTyca pUMCKUX MAaruCTpaTroB, CBSIIICHHUKOB
(>kperoB) U OCHOBHBIE METO/BI OTIIPABICHUS PEIH-
THO3HBIX KY/IbTOB. C TOUKH 3peHUS MPUHIIAIIOB CO-
BPEMCHHOUN FOPUCIPYACHIINK, Oa3upyHOIIeics Ha
CBETCKOM XapakTepe rocydapcTBa W IpaBa, TaKOU
MTOJIX0J] K BOIIPOCAaM PENIUTHH B PUMCKOM ITyOnnd-
HOM TIpaBe OYeHb CTPAHHBIN, HO C IIO3UIIUU PUMCKO-
TO TIPaBOIOPSIKA COBEPIIEHHO JIOTHYEH W OIPaB-
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naH. McTOpHYecKH CIOKUIIOCH, YTO PEIUrus Obuia
TECHO CBSI3aHa C TOCYIapCTBEHHBIM YIIPABICHUEM U
[IPaBOM: OT MIPABUIILHOTO COBEPILIEHUS PEIIUTHOZHO-
ro oOpsifa 3aBHceNa JETUTUMHOCTh MPUHSTHIX KO-
MUIHUSAMU IPOEKTOB 3aKOHOB; PUMCKHE MarucTparhl
HUKOTJIa HE MpeINpPUHUMAIN ONpEeAeTeHHBIX Ieil-
cTBUi 0e3 0onoOpUTENBHOM CAHKIHHU CO CTOPOHBI
JKPEUECKUX KOJUISTHH (aBrypoB, NMOHTH(HUKOB); B
BEJICHUH PUMCKHX KPELOB /10 4 BeKa /10 HaIlel 3pbl
ObLTa JesITenbHOCTS iuris dictio — TomkoBaHUE HOPM
O0OBIYHOTO TIpaBa (Yalmre BCETO ATHUM 3aHUMAJHCh
MOHTHU(HKH); BCE XpaMbl M CBATHJIMINA ObUIA HC-
KIIIOYUTEIBHO B TOCYJapCTBEHHONH COOCTBEHHOCTH
Y BBIBEACHBI U3 TpaKIaHCcKoro obopora. CTouT OT-
METHUTh, YTO XpaMbl U cBaTHiauLIa B JlpeBHeM Pume
HCIOJIB30BAJIUCHh HE TOJIBKO Pag OTHPABICHUS pe-
JIUTHO3HBIX KYJIBTOB, HO W I XpaHEHHs rocyaap-
CTBEHHOH Ka3HBI (CIIOBO «MOHETa», IIPOUCXOAUT OT
JIATUHCKOTO «monere — HAallOMMHATby», TaK KaK ye-
KaHKa PHIMCKOM MOHETHI OCYIIECTBIISIIaCh B Xpame
IOnonbr MoneTsl, 0OTHHM MaMsATH). DTO YTO Kaca-
€TCSl «CBSILLICHHOACHCTBHI» B PUMCKOM ITyOJIHMYHOM
rpaBe.

IIpaBoBOi CTaTyC XKPEYECKUX KOJLIETMM Takke
ObUT B BeNEHUHM MYOIWYHOTO TpaBa IO TOW TPO-
CTOHM MPHYUHE, YTO Ha MPOTSKEHUH BEKOB BBICIINE
JOJDKHOCTHBIE JIMIa PrMa 3aHUManu Takke U jKpe-
YecKHe JOKHOCTH, a Xpelpbl B Pume nmenu odeHp
OoJblIOE BIMSHUE HA IMOJUTUYECKHE W COLUAIIb-
HO-3KOHOMHYECKHE Tporiecchl. B Pume cymectso-
BaJI0 MHOXECTBO JXPEUECKUX KOJUICTHI: KOJUIETHs
BECTAJIOK, TOHTU(UKOB, aBI'ypOB, (EIIHATIOB U TOMY
Tak jgajee. B KOMIETEHUUIO MOHTU(UKOB BXOAMUIIO
TOJIKOBAaHHUE HOPM OOBIYHOTO IIPaBa, COCTAaBICHHE
PUMCKOTO KaJleHAapsih M OmIpejeleHue IHel, Kor-
Jla MOXKHO OBIJIO ITOJaBaTh MCKOBBIE TPeOOBaHUS;
aBryphl 10 OOJbIIEH YacTH 3aHUMAJIUCH BBIABIIE-
HUEM BOJM OOTOB 1O TOJIETaM NTHILL (ayCIHUINN) U
BBICIIME JOJDKHOCTHBIEC JIMLA Mepes BaXKHBIMU Me-
POTIPUATHSIMH JTOJKHBI OBUTH MTPOBOIUTH OOPSIT ay-
CIUIMHA (SIPKUM IIPUMEPOM CITYKUT UCTOPUS C PUM-
ckuM koHcynoMm Ilybomuem Knasmuem Ilymbxpowm,
KOTOPBIN ObIT KOMaHAYIOUINM PUMCKAM (pJIOTOM B
BoitHe mpotuB Kapodarena. Ilepen cpakeHneM oH
OIIpeesIsul BOJIO OOroB MO MOBEACHUIO KYp, KOTO-
pBIe TOJDKHBI ObUTH checTh KopM. Ho oHM oTkaza-
Jch ecTh U Toraa [lynexp npukaszan BEIOPOCUTH UX
B Mope co cnoBamu: «Eciu He XOTAT ecTh — ImycTh
nonbioT». CpaxkeHue, K COKajIeHNI0, OH IIPOUTpall).

CoBepIIEHHO €CTECTBEHHO, YTO JAESTEIbHOCTh
PUMCKHMX MarucTparoB OTHOCWJIACh K IIyOIHYHO-
My TIpaBy, TaKk Kak Marucrparypa B Pume Oblia uc-
MOJTHUTENFHBIM OPraHOM, OCYILECTBIISBIINM TPax-
JAHCKYI0, CyleOHYyI0, BOCHHYIO BJIACTb B PUMCKOM
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rocynapctse. Briciied Bnacthio B Pume oOmaman
KOHCYJ, KOMaHJIOBaBIINN apMHEH, OCYIIECTBIISIO-
LIMH TaKkKe TPaXKIAHCKYIO BIIAaCTh; CyleOHas BIacTh
OblIa B pyKax MPETOPOB, KOTOPhIE pa3pellaiyd uMy-
HIECTBEHHBIE CIOPHl PUMCKHX Tpa)xJaH U HHO-
CTPAHILIEB, 4 TAKXKE B CI[y4ae OTCYTCTBHsI KOHCYJIOB
MPETOp 3aMelaln MX; KOJUIETHs [EH30pOB 3aHUMa-
J1ach Mepenuchbio HaceneHus Puma u coctaBieHuem
[EH30BBIX CIIMCKOB, COITIACHO KOTOPBIM Ka)KIble
nsaTh JieT coctaB CeHata OOHOBISUICS; KOJUIETHS
SOWJIOB 3aBEIOBaJIa PUMCKOM HMHQPACTPYKTYpOH,
9TOOBI TOPOTH, XpaMbl, aKBEAYKH, (POHTAHBI OBLITH
B HaJIeXallleM COCTOSHUH; KBECTOPhI BeJaIN PHUM-
CKOH Ka3HOU u puHancamu. Ocoboe MecTo B CUCTe-
M€ PHUMCKOM MarucTtparypel 3aHuMmaeT HapomHslit
TpuOYHAT, KOTOPBIH OBLT MPU3BaH 3aIIUINATH IIPaBa
pHUMCKOTro 11ebca OT 3710ynoTpeOIeHH CO CTOPOHBI
MpaBsiIieii BEPXYIIKH ITyTeM HaJIOKESHHUS IIPaBa BETO
Ha Bce penieHusa CeHara M pUMCKUX MarucTparos,
€CIIM OHHW Hapyllajau IpaBa puMckoro Hapona. Ho
9yTh MO3KE MBI OCTAHOBUMCS MTOIPOOHEH Ha ITOM
UHCTUTYTE.

CTOHUT OTMETHTB, YTO B ONPEACICHUN YIIbITHaHA
JIAaHO HETIOJIHOE COJIEPKAHUE PUMCKOTO ITyOIMIHOTO
npaBa, 100 MOMHMO MarucCTpaTypbl U KPEYECKHX
koyiernid B Pume Obi1 CeHat, Kak BBICIIHM TIpeI-
CTaBUTENbHBIA OpPTaH BIACTH U KOMUIINH, HAPOTHOE
coOpaHue, KOTOpOE CIIY>KUJIO MECTO AJIsl HAPOAHOTO
BOJICU3BSIBIICHUS.

CeHnar mpeacTaBistl u3 ce0s MpeAcTaBUTEIb-
HBIH OpraH BIIACTH, 3alUIIABIINI paBa U cCBOOOIBI
KPYTIHBIX 3€MJIEBIIAJEIBIEB, U IOTHOCTHIO COCTOSII
U3 wieHOB apucTokparun. CeHat 00Ja1a JOBOJIbHO
HIMPOKUMH TIOJTHOMOYHSMU: pelang BONPOCH! BOM-
HBI M MUDPA, JaBaJl COBETHI pPUMCKIUM MarucTparam, B
KpUTHUYECKHE MOMEHTHI MOT M3/1aBaTh JAEKpPET O 3a-
LIMTE PecIyONIMKN U Ha3Ha4aTh JUKTATOPa CPOKOM
Ha 6 MecsIeB.

B Pume, Ha npoTSHKEHUM UCTOPUH, CYLIECTBO-
Bajo Tpu BHma coOpanuit: Kypuarnsle, LlenTypu-
atawle, TpuOytHpie. B KypuaTHbIX KOMHIHSIX 3a-
ceany Bce WICHHI civitas romana (Kypus SBIISUIaCh
COFO30M POJIOB M 00IIEeH YuCIeHHOCThIO B 30, KOTO-
pBIe, B CBOIO OYepeb, ObIIIH 00bennHEHB! B TpHOBbL:
Tunun, Pamusel, Jlrouepsr). I[lo npenanuio Pomyn
ocHoBan KypuaTHble KOMHUIMH, U OHU HCIOJHSIIH
Te ke (QYHKIHHU, 4yTO ¥ LleHTypuarHble KOMUIHH.
Ho MBI cunTaem, 4To U 37€Ch UMEETCS] MHOKECTBO
HUCTOPUUYECKHUX HECTBHIKOBOK. MBI TymaeMm, uro Ky-
pHaTHBIE KOMWIIMK ObUIM OTPaHWYEHBI BIACTHIO
MOHApXa U HE UMENIN KOHCTHUTYI[MIOHHO-IIPAaBOBOTO
craryca.

Ecin Beputh ucropukam, to CepBuit Tymmmid
ocHoBan LleHTypuaTHble KOMHMIMH, Ky/la BOILUIN H
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rieben. TakoBa mo3unusa opHUUMATEHOW PHUMCKON
ncropuorpadun. Ho MbI mmoraraem, 9To B IapCKuit
MEPUOJl CIUHCTBEHHON (DOpMOI HapomHOU BiIacTu
obun KypuarHsie KOMULHAH.

B KypuaTHbpIX KOMHUIIUMSAX Hapoj rojlocoBall 1O
KypusM. Ecnum BHyTpu Kypunm 00pa3oBBIBAIOCH
OOJIBIIMHCTBO 0 KAaKOMY-JH00 BOIIPOCY, TO MHEHHE
KYpUH YK€ ONpPENeNsyioch. A pelIeHUs] KOMUIIUI
CTaHOBHJIUCH O€30rOBOPOYHBIMH [T BCEX Kypuil. B
NepUOA Lapei MOTHOMOYMSI KypHil ObUIN OrpaHnye-
HBl ¥ Ha PEHICHHS IOJATHYECKOTO XapakTepa OHU
MOIYIH BIUSTH JIMIIb KOCBEHHBIM 00pa3oM.

PaBHOE KOIMUYECTBO KypHil M OTCYTCTBHE NpH-
BUJICTUPOBAHHBIX Ha TMEPBBIA B3MISAJ CO3/1aBajo
BIIEYaT/ICHHNE MCTMHHOM aeMokpartuu B Pume. Kak
MBI y’K€ OTMEUalH, B KypusX MPUCYTCTBOBAIH BCE
YJIEHBI PUMCKUX POZAOB, TO €CTh, MAaTPULIMHU, HO HE
ieben. Ho Takoe mosokeHue Aen He JONro Co-
XPaHAJIOCh: CO BPEMEHEM Ha MOJIUTUYECKYIO CLIEHY
CTanu BRIXOAUTH 1pnlOyTHBIe Komurun. Asi Llenuii,
ccputagch Ha Jlenus @enukca, numet, yro LieHTy-
pHaTHBIE KOMULIMK OBLIM OCHOBaHbI Ha LIeH3€e, TpH-
OyTHBIE — Ha OCHOBE TEPPUTOPHUAIBHOTO JIEICHHUS
Puma, kypuaTtHble — Ha pooBoM IpusHake. Koneu-
HO, IJIe0en He OBIIN YacThI0 POJOBOTO CTPOs PrMma.
Ho nmaxe mocne yupexaenus LleHTypuaTHBIX Ko-
munmii Kypuarnele coxpassnu 3a coboil BIusHHE,
u iebeeB Ha 3aceqanus KypuaTHBIX KOMHIINN HE
TIpUTTIAIIAIIH.

B cBoem npoussenennn «JIekuun no puMckoMy
TyOTMIHOMY TIpaBy» AHTOHHO [ 'yapuHO JaeT ciemy-
Iolllee oNpeeieHue MyOoIuyHOro npasa: «Pumckoe
nYOIUYHO NPABO — 3MO KPUOUYECKAS OUCYUNIUHA,
Komopas usyuaem 20cy0apCmeeHHoe YCmpoucmeo
PpuUMCKo2o 2ocyoapcmea (u e2o 0esimelbHOCmb) Ha
npomsdiceHuu 6cell e2o ucmopuu passumus. Ilpe-
Jrc0e 8ce2o, Mbl NOOYEPKHYIU, YMO MO 1opuoude-
ckas oucyunauna. Pumckoe nyoauunoe npaso 267s-
emcsi OMOenbHOU MO3AUKOU 8 UCHOPUU PUMCKOZ0
eocydapcmea u npasa (HapaeHe ¢ 4AcMHbIM Npa-
60M, penucuet, Mopaubio) u, npexcoe 6ce20, OUCYU-
RAUHOU NYOIUYHO-NPasosoll. Ilpedmemom pumckozo
nYONUYHO20 NPABA AGNAEMCI UYUEHUEe 6CEX IOPUOU-
YecKux HOpM, KOmMopbvle Ha NPOMAICEHUU UCTNOPUU
PUMCKO20 20CY0apcmea pecyiuposanu nyonuyHo-
npasosvie OMHOUEHUS, OMHOWEHUS MEHCOY 20CY-
0apcmeom u 2paxicoOaHaml, a maxdice OmHOUEeHUs.
medxncdy Pumom u opyeumu 2ocyoapcmeamu.» (I'y-
apuao 1941a: 10). B coBpemenHoi#i Teopuu mpasa
KaXk/1asg OTpaciib [IpaBa MPeCTaBIAETCA HaM B TpeX
UIIOCTACAX: COBOKYITHOCTb HOPM IIpaBa, HayKa 1 KaK
yueOHas JAucHUIUIMHA. Ha TepBbId B3IV MOXKET
nokaszarbces, yTo AHTOHMO ['yapuHO paccmarpuBa-
€T pUMCKOoe IyOInYHOe MPaBo, KaK y4eOHYIO IHC-

[UIUIMHY, HO Jajbllle U3 COACPXaHHUS CTAaHOBUTCS
SICHBIM, YTO PUMCKO€ IMyOJIMYHOE MPaBoO SIBISETCS
1 OTpaciblo IpaBa, U Haykod. AHTOHMO ['yapuHo,
MOAYEPKUBAsT TO, YTO PUMCKOE IMyOIMYHOE TPABO
SIBIIIETCS, B MIEPBYIO OYEpENb, IOPUANUECKON IHC-
OWTUTMHON, CTPEMHTCS CKa3arh TEM CaMbIM, HTO
MHOTHE HCCIIEOBAaTeIN CYUTAIOT 3Ty TUCIUILTUHY
HCTOPUYECKOW W TPHU HCCIECAOBAHUM HHCTUTYTOB
PUMCKOTO ITyOJIMYHOTO TIpaBa OHU PacCMaTpPUBAIOT
€ro B ucTopudeckou miockoctu. IToatoMy nraness-
CKAH POMAHHUCT OIPEJeNsseT PUMCKOe ITyOnndHoe
MIPaBo, KaK OPUANIECKYIO JUCIUTUINHY, YbUM TIPE-
METOM SBJISIOTCS IOPUANYECKHE HOPMBI, KOTOpBIE
Ha TPOTSDKEHUHM HCTOPUU PHMCKOTO TOCYAapCTBa
peryaupoBany TyOJMYHO-TIPABOBBIE OTHOIIEHUS,
OTHOILIEHUS] MEXAY rOCyJapCTBOM M FpaXkAaHaMHu, a
TaK)Ke OTHOIICHHUS MeX1y PUMOM U Apyrumu rocy-
JapCTBaMH.

Uro kacaercsi cofep kaHUsl PUMCKOTO MyOiIHy-
HOTO TIpaBa, TO OHO OOBEIUHSIIO B CE0S HOPMBI
KOHCTUTYILIMOHHOTO, aJJMHUHHCTPATUBHOTO, MEXKIY-
HapOJHOTO MpaBa, KOTOPbIE UIPaXd OONBLIYIO POJIb
B TOJIMTUYECKON XM3HM PrMa: KOHCTHUTYIIMOHHOE
MIPAaBO PErYINPOBAIO BOMPOCHI AEATEIHHOCTH IOCY-
JApCTBEHHBIX OPTaHOB pUMCKoro rocyaapcTna (Ce-
HaT, KOMUIIUH, MaruCTparypa); aMHHUCTPATUBHOE
MIPaBO PETYIMPOBAIIO BOMPOCH TEPPUTOPHAIHEHOTO
ycTpoiicTBa Puma, ompeznensno mpaBoBod cTaryc
MYHULUIIUN, MPOBUHUMN; MEXIyHApPOAHOE IPaBO
PEryaupoBalIo AUIJIOMAaTUYECKHUE OTHOIIEHHS PUM-
CKOT'0O TOCY/IapcTBa C APYTMMH HapoAaMu. AHTOHHO
['yapuHO HE OTHOCHT yTOJIOBHOE TPAaBO U YTOJIOB-
HBIH Tpoliecc K PUMCKOMY ITyOIUYHOMY TpaBy II0
TOW NMPHUYMHE, YTO MHOTHE YIOJIOBHO-HaKa3yeMbIe
MIPECTYTUICHUST OBLIH B TT0JIe C)ephl YACTHOTO IMpaBa
U TIpeCiIeIOBaHNE OCYIIECTBISIOCh B YACTHOM II0-
psake (rapina, furtum, iniuria).

Hanee, B cBoelt MmoHorpaduu «L ordinamento
giuridico romano — Ilpasosasi cucmema /[pesnezo
Puma» Antonno 'yapuHo oTMedaeT, 4To B pUMCKOI
FOPUCTIPYACHIINA ius publicum TIOHUMAETCS B TpPexX
3HaueHHAX: «quod ad statum rei Romanae spectat
— nonodiceHust, omuocsawuecs Kk Pumckomy eocyoap-
cmasyy, «ius publicum legibus publicis constitutum
—  NPABONOPSOOK, YCMAHOGLEHHBIU NYOIUUHBIMU
3axoHamuy, «ius publicum quod privatorum pactis
mutari non potest — HOpMbl NPABA, KOMopbvie He MO-
2ym Oblmb UMEHEHBL CONAUUEHUEM YACMHbBIX JTUYY.
[omoxxernsm, oTHOCSIUMCS K Pumckomy rocymap-
CTBY, IPOTHUBOTIOCTABIISIFOTCSI HOPMBI YaCTHOTO TIpa-
Ba; MPABOIOPSAKY, YCTAHOBICHHOMY ITyOIUYHBIMU
3aKOHAMH, MTPOTHBOIIOCTABIISETCS MPABO, YCTAHOB-
JICHHOE O0BIYasiMHM W TpaJuiusMu; ius quod priva-
torum pactis mutari non potest — HOpMaMm Ipasa,
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KOTOpBIE HE MOTYT OBITh W3MEHEHBI COTJIAIICHHEM
YaCTHBIX JIMI] MPOTHUBOIOCTABIISAIOTCS HOPMBI, KO-
TOpBIE MOTYT OBITh M3MEHEHBI YaCTHBIMH JINI[AMU
(Tak HaspIBaeMoe aucno3uTHBHOE mpaso) (I'yapu-
HO, 19906: 276).

VYCTaHOBUTH TMPOYHYIO CBS3b MEXKIY OSTHMHU
OTIpENENICHUAMH MYOJMYHOTO TMpaBa JOBOJBHO
CJIOXKHO, €CJIM IIOPOH Ja’ke HEBO3MOXHO, TaK Kak
B MIEPBOM IMOHWMaHUU ius publicum moxkeT OBITH
YCTaHOBJICH HOpMaMM OOBIYHOTO NpaBa U U3MEHEH
BOJICH YaCTHBIX JIMIT, BO BTOPOM 3HAYCHUH 1us pub-
licum perynupyeT 4acTHONPaBOBBIE OTHOLICHUS U B
3TOM Clly4yae 3TH HOPMBI SIBISIIOTCA HE MMIIEPATHB-
HBIMH, & JUCIIO3UTUBHBIMU HOPMaMH; B TPEThEM
3HaueHHH ius publicum MoXkeT OBITH U ius privatum,
TO €CTb PEryINpOBaTh UMYIIECTBEHHBIE MPABOOT-
HOIIICHUSI.

UtoObI MOHATH U OOBEAVMHNUTD B €AUHYIO JIOTH-
YEeCKyI0 LENOYKY 3TH TPU OIpEenesIeHHus ius pub-
licum, AnToHno I'yapwHO mpucTymaeT K aHaJIH-
3y KJIIOYEBOTO MOHATHA publicus, To ecTh TO, YTO
ObI10 ycTanoBneHo populus, wmm populus Roma-
nus Quiritium.

«Publicus» mpoucxomut ot «populicus» u nan-
HOE IOHSTHE, XOTSl UIMEET MHO)KECTBO 3HAYECHUIL, HO
MPU 3TOM MOXKHO BBIACTHTH OJHO OYEHb BaXKHOE:
«populicus» — 3To cuTyauusi, mpu KOTOPOH Bce pe-
LIEHUS] MarucTPaToB CTAHOBSTCA M3BECTHBI BCEMY
HapOJy W 3aMHTEPECOBaHHBIM JinnaM. Ho ctouT o1-
METHTB, YTO MOHTHUS «populicus» u «publicus» uc-
[I0JIb30BAJIMCH HE TOJBKO B PUMCKON FOPUCIIPYICH-
UM, OTH TEPMHUHBI CTAHM IIUPOKO MPUMEHUMBI U
B (hunocouu, MOTUTHKE, a TAKXKE B MOBCEAHEBHON
peun.

[Moatomy, monm mnoHsTHEM «publicus» MOXKHO
U HYKHO ITOHMMaTh HE TOJBKO KaK COBOKYNHOCTBH
3aKOHOB, PErYJIUPYIOLMX AEATEIbHOCTh ToCynap-
CTBEHHBIX OPTaHOB — MarucTpaTyp, HO M YCIOBHE,
IIPY KOTOPOM BCE€ PELICHUS] MarucTpaToB U JPYTUX
TOCY/ITapCTBCHHBIX MYKEH PHMCKOTO TOCYAapcTBa
JIOJDKHBI OBITH OOHAPOJIOBAHBI U M3BECTHBIM BCEM
yieHaM romana civitas. B ucrtopun Puma Obinm
HCTOPUYECKHE SIMU30/bI, KOIIa MarucTpaThl IMPH-
HUMaJIM Ba)KHBIE PEIICHHS, OKa3bIBABIINE OOJIBIIOE
BJIMSHUE HA COLUAIBHOE-3KOHOMUYECKOE IIOJIOXKE-
HHME romana civitas, HO JeJajoCh TO BCE TaiHO
U 3TH pelleHuss ObUIM U3BECTHBI TOJBKO Y3KOMY
Kpyry jaul. Tak, B paHHUIl nepuo uctopuu Puma
KaJeHIaph, paclucaHue NpPOBEICHUS CyIeOHBIX
MporeccoB ObUTM B BEJCHUW KOJUIETHH MOHTH(H-
KOB M JTaHHOW MH(MOpManuei BIaaed TOMbKO OHH.
[Monp3ysick TeM, YTO KalleHIAph U paclucaHue Cy-
JNeOHBIX TIPOLECCOB OBUTM HM3BECTHBI TOJBKO MM,
MOHTU(HKH YaCTO HCII0Ib30BAIN CBOM 3HAHUS B I10-
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nutndeckux uaTpurax. B 300 ©. 10 H. 3. ropucnpy-
JIeHnus ocBoOOXKaercs oT moHTu¢uKoB. Hawamo
CBETCKOW IOPHUCIIPYACHIINH, COIACHO MPEJaHHIo,
cBsi3aHo ¢ umeHeM ['Hes DnaBud. Byayuu BojbHO-
OTIYUICHHUKOM W MHCLOM BHIHOTO TOCYIApCTBEH-
Horo nesrens Ammus Knasmus Ileka, oH moxuTumi
W OIMyOJIMKOBAJI COCTaBJICHHBIA MOCIEIHUM COOp-
HUK IOpUAMYECKUX (OpPMYN, YIOTPEeOIABIINXCS
o 3akoHy B mporiecce (legis actiones) (https://law.
wikireading.ru/47994).

Ecnu B pumckoii 1opucpyIeHIINN TIEPBBIE Ba
ompeneneHus ius publicum HamUIM CBOE «MECTO
MOJ] COJTHIIEM», TO B OTHOLIEHUH BTOPOTO, «ius leg-
ibus publicis constitutum — npasonopsaodok, ycma-
HOB/IeHHbIL NYONUYHBIMU 3AKOHAMUY, TAKOWH TE3UC
Bpsia u npumennM (Kysumun, 2005: 32). Tecnas
CBS3b C TMEPBHIM M TPETHHM OIPENCICHUSIMU ius
publicum 3amemna u comHeHuio He nooaeNCum,
mak Kax 3unawenue ius publicum quod privatorum
pactis mutari non potest — HOpMbl HPABA, KOMOpbLe
He Mo2ym Oblmb U3MEHEeHbL COIAUEHUEM YACTIHBIX
auy» He uMeno Obl 3Ha4YeHHs, eclid Obl pUMCKas
IOpUCTIPYZIEHITINS He pa3paboTaia rmepBoe B 3HaYe-
Huu «ius publicum quod ad statum rei Romanae
spectat — nonooicenus, omuocawuecs Kk Pumckomy
eocydapcmsy» (pa3 TpaBOMOPANIOK YCTaHOBJIEH
YIOJTHOMOYEHHBIMH TOCYJIapCTBEHHBIMH OpraHa-
MU U PETYIUPYET ACATEIbHOCTh PUMCKOTO TOCY-
JlapCTBa, TO OHU HE MOAJIeRKAT U3MEHEHHIO COIIa-
menueM dacTHeIX Jmi) (Hepcecsui, 1998: 65).
ITosToMy AHTOHMO I'yaprHO NPUXOANUT K BEIBOLY,
gTO TOHATHE ius publicum kak legibus publicis
constitutum — MpaBoOMOPSIOK, YCTAHOBJICHHBIN Y-
OMMYHBIMU 3aKOHaMH, ObLT pa3paboTaH pUMCKUMHU
IOPUCTaMU TOPa3[0 paHbIe 3HAYEHUsS ius pub-
licum quod ad statum rei Romanae spectat — mo-
JIOXKEHUS1, OTHOCSIUEeCs K PumMckoMy rocynapctBy
(JIeitcT 1997: 23).

Ho ecnu cTtaneM BBISICHATB, K KAKOMY MEPUOIY
HCTOPHH PUMCKOTO TTpaBa OTHOCSTCS TaHHBIE OIpe-
JIEJIeHUs, TO 3/€Ch MBI CTOJKHEMCS C OONBIIUMHU
TpynHoctamu (TocynsH 1997: 45). Tak, Hanpumep,
Jxyzerme I'pocco un Kapmo [xoddpenu otHOCAT
IaHHBIE ompeereHus ius publicum k mpeakIaccu-
YEeCKOMY MEPHUOIY U B OCHOBHOM OHH JAIOT CCHUTKU
Ha TPYIBI pUMCKHUX PHIOCO(]OB U TOCyIapCTBEHHBIX
JiesiTersield, HO He Ha TeKCTHI IOPHINYECKOTO, ITPaBO-
Boro xapakrepa. CunbBuo Pomano u I'abpuo Jlom-
Oapau Taxke MPUAEPKUBAIOTCS NaHHOW BEpCHUHU U
CUMTAIOT, YTO ompexaencHue ius publicum quod ad
statum rei Romanae spectat — moyoxenusi, OTHOCS-
mpecst K PuMckoMy rocynapcTBy, SIBISIETCS HHTEP-
MOJISAIMeH, HO JaHHas TUIOTe3a JOBOJbHA CIIOpHA
(AueBckuit 2000: 44). Antorno ['yapuHo mosnaraer,
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YTO JAHHOE OIPE/ICIICHNE BO3HUKIIO B MPEIKIACCH-
YeCKUN TIeproj] ICTOPUU PUMCKOTO TIpaBa U TOTHO-
CTbIO OBLTO O(QOPMIICHO B KIIACCHYECKHH IMEPHON
mexxay II u Il Bexkamu Hameid 3pel (MapThimiuH,
2002: 89). IMeHHO B KJIACCHYECKHI MEpHOJT UCTO-
pHH PUMCKOTO TIpaBa ius publicum nmpruHUMAaeT CBOH
KIIACCHYECKUI CMBICII KaK COBOKYITHOCTb HOPM,
PETYAUPYIOINX EATEIBHOCTh TOCYJapCTBEHHBIX
OpraHoB (3TO OBUIO JIOTMYHO, TOCKOJBKY PumM cran
uMmIiepreit 1 Bce Ooible W OOJNbIIe YCHITUBANACh
POIH OIOPOKPATUIECKOTO ariapara i UMIepaTopsl,
YTOOBI MPEIOTBPATUTH HOBBIE IPAXKTAHCKHUE BOWMHEI,
CTapajaich KOHTPOIMPOBAaTh Haunboliee BaKHBIC
ceprr obmecTBeHHON XU3HU Tocynapcrsa) (Ho-
Bunkuit 1997: 156).

Bo3zHukaer cripaBeIUBEIil BOIPOC: a KaKOe 3Ha-
YeHHE UMEET IS IOPUANYSCKON HAYKU U PUMCKOTO
MpaBa OIpPE/ICICHUE BO3HUKHOBCHHS TIOHSATHUS iuS
publicum? DTo BakHO, IOTOMY YTO CaMa 3I0Xa U
HUCTOPHYECKUE COOBITHS BCETla HAKIIAbIBAIOT CBOU
OTIICYATOK HA T€ WM WHBIC TIOHATUS U HHCTUTYTHI
npaBa (OmenpueHko, 1994: 120): nMeHHO Tak MBI B
COCTOSIHMH OTPEACITUTh HCTUHHBIA CMBICT TCPMHHA
ius publicum, eciu OyneT yUuTBIBaTh 310Xy, B KOTO-
poii oH 3apoauics. Korna Jxysenne I'pocco u Kap-
s0 JIxohdpenu CBSI3bIBaOT BOSHUKHOBEHUE TEPMHU-
Ha «ius publicumy ¢ mpeaKIacCHYeCKUM TIEPUOIOM
WUCTOPHH PHMCKOTO TIpaBa, TO MBI BCIIOMHUHAEM,
YTO B 3TOT NEPUOJ MPOU3OIILIO YpaBHEHUE B Ipa-
Bax MATPUIUECB M IUIEOEEB, a TAKKE BCEHAPOIHOE
OITyOJIMKOBaHUE PUMCKOTO KaJleHAapsl W MPHHATHS
Leges Duodecim Tabularum (ITomonpuropa, 1990a:
187). HeGonpmas cnpaska: B IV Beke 10 Harei
3pbl PUMCKHUH KaJleHJaph, pacliucaHue JHEH, Koraa
MOXKHO OBIJIO COBEPILIATh CACIKH, BCE 3TO OBLIO U3-
BECTHO TOJILKO Y3KOMY KpYTY JIUII, ¥ TIOPOU, TTOITB3Y-
SICb 3TUM, JXPEUbI-TIOHTH()HUKH HCIIONB30BAIN CBOU
3HaHus B nonmtudeckux uHTpurax (I[lomompuropa,
19986: 110).

W mocne Toro, kak OHH OBUTH OOHApPOIOBAHBI,
npuHaTel Leges Duodecim Tabularum u mpouso-
[IJI0 ypaBHEHHUE B MIPaBax BCEX PUMCKHUX TpakIaH,
TO MOXXHO OBUIO TOBOPHUTH O BO3HHKHOBEHHH 1US
publicum B IOJIHOM €T0 MOHUMAaHUH, TOCKOJIbKY 3a-
KOHBI CTaJIi OOUIMM JOCTOSTHIEM PUMCKOTO Hapo/a,
U Teleph KaX</Iblii KBUPUT 3HAJ CBOM IpaBa U 00s-
3aHHOCTH.

B nmmepckwii ke mepuos, Korna BIacTh PUM-
CKHUX HMIICPATOpOM CTajla YCHUIMBATBCA W JJIs
yOpaBJeHHS OIPOMHON uMIepuel, HeoOXoauMo
OBLJIO UMEThH CHIIBLHBIA M Pa3BETBIEHHBIA OFOPOKpa-
TUYECKUH ammapar, To ius publicum npuodperaer To
KIIACCHYECKOE 3HAYCHUE, 3HAKOMOE HaM C YHUBEp-
curetckoit ckambH (Ileperepckuit 1996: 254).

3akiaouenue

B xone npoBeeHHBIX UCCIIEAOBAHUI MBI TIPHIII-
T K CIIETYIOIINM BBIBOIAM:

- B PUMCKO# 10pUCTpyIeHIy ius publicum mo-
HUMAETCsl B TPEX 3HaueHUsX: «quod ad statum rei
Romanae spectat — nonooicenus, omuocawuecs K
Pumckomy cocyoapcmeyy, «ius publicum legibus
publicis constitutum — npagonopsadox, ycmauos-
JeHHbIL NYOMUUHbIMU 3aKoHaMuy, «ius publicum
quod privatorum pactis mutari non potest — Hopmbl
npasa, Komopwle He MO2ym Oblmb USMEHEHbl CO-
enawienuem yacmuelx auy». Kaxmoe 3HaueHune co-
OTBETCTBYET MCTOPHUYECKOH 3I0Xe, B KOTOPOH OHU
3apOXKAATUCH U CO BpEMEHEM, OCOOCHHO B MIMIIEP-
CKuil mepuon ucropuu Puma, xorma pons rocynap-
CTBa cTaja YCHIIMBAThCS B OOLICCTBCHHOHN >KWU3HU
Pumckoit umnepuu;

- pUMCKoe MyONMYHOE MPaBO SIBJISIETCS, B MEp-
ByI0 Ouepelb, IOPUAUYECKOM AUCLMILUIMHON, HO
MHOTHE WCCIIEAOBATENN CUUTAIOT 3Ty AUCIUIUINHY
UCTOPUYECKON M TpPU HCCICIOBAHHH WHCTUTYTOB
PUMCKOTO TyOIUYHOTO IpaBa OHU PacCMaTpPUBAIOT
€ro B UICTOPHUYECKOM IMII0CKOCTH. Takoi mojxo, Ko-
HEYHO, TOXKE BEpEH U MMEEeT IIPaBO Ha CyIEeCTBOBA-
HUE, HO MBI COITacHBI ¢ AHTOHUO ['yapuHo B TOM,
YTO PUMCKOE IMyOIMYHOE TMpPaBO, MPEXAE BCETO,
IOpUMYECKasi KaTeropusl U HAI0 MPUMEHSTh METO-
JIbI TIO3HAHUS TTPABOBOTO XapaKTepa;

- O Bompoce pasrpaHWYCHUS ITyOIHMYHOTO H
4acTHOro Impasa. [laHHBIM BOIpOC MO CE J€Hb
OCTaeTCs aKTYaJIbHBIM i1 COBPEMEHHOH I0puInye-
CKOW HayKW, O Ye€M CBHIETEIBCTBYET TOT (haKT, 4TO
npobiemMa pa3rpaHuueHHs MyOIUYHOTO W YaCTHOTO
mpaBa Obla oTpaskeHa B KoHIenum npaBoBoi 11o-
mutukua ot 20 okTsaops 2002 roga. B Konrmemnuu
MOATBEP)KAACTCS  HEOOXOAUMOCTh  COOMIONEHHUS
(hyHIaMEeHTaIBFHBIX OCHOB TPa)KIaHCKOTO 3aKOHO-
JIaTeNIbCTBA, BYKHEHIIIUM U3 KOTOPBIX SBISIETCS pa-
BeHCTBO cyObekToB (3umanos 2009: 180). [Touemy
BOIPOC O Pa3TpaHUYEHHUH ITyOIIMYHOTO W YaCTHOTO
IIpaBa TaK Ba)KeH HE TOJILKO /715 00IIel Teopuu mpa-
Ba, HO W JJIs MPUKIaHON ropuctpyaeHnuu’? [loro-
MY YTO Ha CETOMHSIIHUNA MOMEHT MBI MOXKEM OTMe-
TUTh, YTO TPAHULIBI MEXKAY MyOIUIHBIM U YaCTHBIM
MIPaBOM TOJTHOCTBIO CTHPAIOTCS U MPOUCXOIUT TaK,
YTO HOPMBI YaCTHOTO INpaBa HeOOOCHOBAaHHO BTOP-
raroTcs B MyOJIHYHO-TIPaBOBYIO cepy, a myOonuaHoe
IpaBo, B CBOIO OY€peb, — B c(epy YacTHBIX MPABO-
OTHoOIIIeHUH. JocTaTouHO NMPUBECTH OJMH MPUMED:
B nekabpe 2019 roma B Ilapmament PecnyGnmuku
Kazaxcran moctynun 3akOHONPOEKT O MPOTHUBO-
NEHCTBUN CeMEHHO-OBITOBOMY Hacwuimio. Kaza-
Jock Obl, Uaes JaHHOTO MpOeKTa 3akoHa Onaras u

27



Pumckoe Hy6III/I‘IHOB paBo: MOHATHUE, COACPIKAHUE, CUCTEMA U €TI0 aKTyaJIbHOCTD IJIA COBpeMeHHOﬁ IOpHIIPI‘IeCKOﬁ HayKH

HUYETO IJIOXOTO MPUHECTH HE B COCTOSIHUU, HO, HA
MOH B3IVISAA, JAaHHBIA 3aKOHOMPOEKT MAeT ITOHBIN
«carte blanche» rocymapcTBeHHBIM OpraHaM BMe-
IMBaTbCcsl B OpauyHO-CEMEWHBbIE OTHOIICHUS IO
MIPEJIOTOM TTPOTHUBOACHCTBHIO OBITOBOMY HACHIIHIO
Y IIPUMEHATH MEPEI IPaBOBOIO MPUHYXICHUS K Ha-
pymmTento 0e3 CaHKUMHM Cy[da W MPHU 3TOM COBEp-
[IEHHO UTHOPUPYETCS] MPUHITUN «IIPE3yMITITUN He-
BHUHOBHOCTW)).

IloaToMy neTanbHBIN aHAIU3 MMOJIOKEHUN PUM-
CKOT0 IIpaBa KacaTeJIbHO JIeJIeHHs IpaBa Ha Iy 0iny-
HO€ W YacTHoe OyaeT CrocoOCTBOBAaTH BHIPAOOT-
Ke 3(EKTUBHBIX KPUTEPHUEB Ul pa3rpaHUYCHUS
MyOJMYHOIO M 9acTHOTO, HO IIPU 3TOM MBI XOTHM
OTMETHTB, YTO MyOJIMYHOE ¥ YACTHOE MPaBO HE Cy-
LIECTBYIOT W30JMPOBAaHHO IPYT OT ApYyra, a Hao0o-
POT, aKTHBHO B3aUMOZCHCTBYIOT U JIOTIOJIHSIOT APYT
Jpyra.
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ON THE NEED FOR CHANGES
IN APPROACHING CHILDREN’S RIGHTS

According to the norms of family law, parents and persons replacing them acting as advocates of
the interests of children, know better what is in the interests of the child and have practically unlimited
powers in representing interests of the child.

Various studies on the concept “interests of the child” have shown that the legal essence and content
of it need to be described yet. Many scientists and practitioners emphasize on a one sided approach
made toward the concept. And it is understandable since in all cases, with no exception, the interests of
the child are considered from the point of social security, material protection, and enabling conditions
for a decent life. The interests of the child: “this is a subjectively driven need of a child in favorable con-
ditions of existence, which finds an objective expression in the realization by the parents of their rights
and obligations provided for by family legislation”.

The child is a separate person with own feelings and preferences. Interest is translated as “to have
meaning” and despite the huge number of versatile approaches to this concept, in our context, interest
should be understood as the real reason for the activity of social subjects, aimed at satisfying certain
needs, underlying immediate motives, motives, ideas, etc., determined by the position and role of these
subjects in the system of social relations.

At the same time, the needs of modern children go beyond material world. Modern children, as
noted above, consider their interests much more broadly and want to participate in solving problems
that directly or indirectly affect their present or future life, which, in our opinion, significantly expands
the content of the concept of «interests of the child.»

Regarding Kazakhstan, it should be noted that the current legislation of the Republic of Kazakhstan
enshrines the child’s right to freedom of speech and conscience, the right to information and participa-
tion in public life (Article 11 of the Law of the Republic of Kazakhstan «On the Rights of the Child»),
which determines the republic’s desire to comply with the principles and provisions of the Convention,
which was ratified in 1996 by Kazakhstan.

The article is devoted to the issue of the need to revise approaches to the complexity of child rights
by expanding the range of personal and political rights.

Key words: child, right, obligation, children’s rights, state, state body.
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OA-Dapabu atbiHAarbl Kasak, YATTbIK, yHMBepcuTeTi, KasakcraH, AAmarsi K.
*e-mail: Tuyakbayeva.nazgul@kaznu.kz

baAanap KyKbifblHa AereH KO3KapacTbl ©3repTy KaXKeTTiAiri Typabl

OT6achlAbIK, KYKbIK, HOPMAAApblHA COMKEC, aTa-aHaAap MEH OAApPAbl AAMACTbIpaTbiH, GaAaAapAbIH
MYAAEAEPIH KOpFayllbl PeTiHAE 9peKkeT eTeTiH apamaap 6aAaHbiH KaAaybl HE €KEeHiH >KaKCbl GiAeAi
>kaHe HanaHbIH MyAAEAEpPiH BIAAIPY YLLIH iC XKY3iHAE LIeKTeyCi3 eKiAeTTikTepre me.

«baAaHbIH, MyAA€eAepi» YFbIMbIHBIH, 8PTYPAI 3epTTeyAepi OHbIH KYKbIKTbIK, MBHI MEH Ma3MYHbIH BAi
A€ cunatTay KaxkeT ekeHiH kepceTTi. KentereH raabiMaap MeH Taxkipnbeuliaep 6yA TyXXblpbIMAaMara
6ip>kakTbl KO3KaApacTbl 6aca anTaAbl. ByA TYCiHIKTI, @TKeHi 6apAbIK XaFAanAapAa 6araHbiH MyAAeAepi
SAEYMETTIK KAMCbI3AQHABIPY, MaTepUAAABIK, KOpFay >X®HEe AaMbIKTbl ©Mip Cypy YLUIH KOAaliAbl
>KaFAanAap kacay TYPFbICbIHAH KapacTbipbiAaAbl. baAaHbiH MyaaeAepi: “OyA 6aAaHbiH KOAAMAbI OMIp
CYPY >KaFAamAapbiHa CyObeKTMBTI TYPAE HEri3AeAreH KaXKeTTIiAiri, OA aTa-aHaAapAblH OT6ACbIAbIK,
3aHAAPAA KO3AEATEH KYKbIKTApbl MEH MIHAETTEPIH Xy3ere acbipyAa 06beKTMBTI KepiHic TabaAbl».

bara — 6yA ©3 cesimaepi MeH Kaaaybl 6ap >keke apam. Kbi3bIFyLIbIAbIK, «MaFbiHaCbl Gap» Aen
ayAapblAaAbl XXOHE OCbl TY>XXKbIpbIMAAMara KemnTereH >kaH-KakTbl Ke3KapacTapra KapamacTaH, Gi3AiH
KOHTEKCIMI3AE KbI3bIFYLLbIAbIK, GEATIAI Bip KaXKeTTIAIKTEPA] KaHaFaTTaHAbIPyFa OarblTTaAFaH, TiIKEAEN
MOTUMBTEPAIH, MOTMBTEPAIH, MAESAAPAbIH XaHe T.6. OCbl CyObeKkTIAepAiH SAeYMETTIK KaTbiHacTap
>KYMECIHAETT OPHbl MEH POAIMEH aHbIKTAAFaH SAEYMETTIK CyObeKTIAepPAIH iC-9peKeTiHiH HaKTbl cebebi
peTiHAE TYCiHIAYi Kepek.
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CoHbIMeH Kartap, Kasipri 0ararapAblH KAXETTIAIKTEPI MaTepuMaAAblK, SAEMHEH acbil TYCeAi.
YKorapbiaa anTbiAFaHAQM, Kasipri 6arasap ©3AepiHiH MyYAAEAEPIH DAAEKAMAA KEH KApacTbIpaAbl XKaHe
OAAPAbIH Kasipri Hemece 6oAalLiak, eMipiHe TikeAen HeMeCe >KaHama aCcep eTeTiH MBCEAEAEPAI LeLyre
KATbICKbICbl KeAeAi, ByA 6i3AiH OMbiMbI3Wa «BaAaHblH, MYAAEAEPI» YFbIMbIHbIH Ma3MyHbIH €AdYip
KEeHenTeA|.

KasakcraHra keaeTiH 60oAcak, KasakcTtan PecrnybGAnKacbiHbIH KOAAAHBICTaFbl 3aHHamMachl GaAaHbiH
ce3 6eH ap-oXAaH 60CTaHAbIFbIHA KYKbIFbIH, aKnapatka KYKbIFbIH >KOHE KOFaMAbIK, emipre KarbiCy
KYKbIFbiH («bana KykbikTapbl Typaabl» KasakcraH Pecriybamkacbl 3aHbiHbiH 11-6a6bl) OekiTeTiHiH,
6yA pecnybankanbiH 1996 biabl KasakcTaH patmdmkaumsaaraH KOHBEHUMSIHBIH, KaFMAaTTapbl MeH
epe>keAepiH cakTayFa YMTbIAbICbIH alKbIHAQMTbIHbIH aTarn 6TKEH XX6eH.

Makana >keke >oHe casCuM KyKbIKTap LWeHOepiH KeHeMTy apKbiAbl 6aAa KyKbIKTapblHbIH
KYPAEAIAITIHEe Ke3KapacTapAbl KanTa Kapay KaXKeTTIAIr TypaAbl MBCeAere apHaAfaH.

Ty#in ce3aep: 6ana, KyKblK, MiHAETTEME, BaAa KYKbIFbl, MEMAEKET, MEMAEKETTIK OpraH.

H.C. Tysgk6aeBa’, A.K. bepanbaesa, M.K. Hakuiuesa

Kazaxckuit HaUuMOHaAbHbIN YHUBEpCUTeT UM. aab-PDapabu, KasaxcraH, r. AaMarbl
*e-mail: Tuyakbayeva.nazgul@kaznu.kz

O He06X0AMMOCTH U3MEHEHMIH B MOAXOAE K MpaBamM AeTei

CoraacHO HOpMaM CEeMerHOro rpaBa, POAMTEAUM WM AMLQ, WX 3aMEHSIOLME, BbICTyMalolwye B
KauyecTBe 3alMTHUKOB MHTEPECOB AETEN, Aydlle 3HAIOT, YTO HAXOAMUTCS B MHTepecax pebeHka, u
006AaAQIOT NPAKTUYECKM HEOrPaHUUYEHHbIMU MOAHOMOYMSIMM MO NMPEACTABAEHMIO MHTEPECOB pebeHka.

PasAnuHble UCCAEAOBAHMS MOHATUS «MHTEPEChl pebeHKa» MoKa3aAu, UYTO MpPaBoBasi CYLWIHOCTb U
COAEpIKaHME 3TOrO MOHATHS ELLLE HYXKAQIOTCS B ONMUCaHUKU. MHOrMe yueHble 1 MPaKTUKKN MOAYEPKMBAIOT
OAHOCTOPOHHUIA MOAXOA K 3TOM KOHUENuMu. M 3To MOHSITHO, MOCKOAbKY BO BCeX 6€3 MCKAUeHUs
CAyYasix MHTepecbl pebeHKka paccMaTpMBAIOTCS C TOYKM 3pEHUS COLMAALHOrO obecrieveHus,
MaTepUaAbHOM 3alLMTbl, CO3AAHUS GAArOMPUSATHBIX YCAOBWMIA AAS AOCTOMHOWM >KM3HW. WMHTepecsl
pebeHka — «3TO CyObEKTMBHO OOYCAOBAEHHAsl MOTPEOHOCTb pebeHKka B GAAronpusTHbIX YCAOBMSIX
CYLLLECTBOBAHMS, KOTOPasi HAXOAUT 06BEKTUBHOE BbIPAXKEHME B PEAAM3ALIMM POAMTEASIMM CBOUX MpaB
1 06913aHHOCTEN, NPEAYCMOTPEHHbIX CEMENHbIM 3aKOHOAATEABCTBOM.

PebeHOK — 3TO OTAEAbHbI YEAOBEK CO CBOMMM 4UyBCTBaMM W MpPEANoYTEHWUsMKU. MHTepec
NepeBOAMTCS KK «MMETb CMbICA» 1, HECMOTPSI HA OFPOMHOE KOAMYECTBO PAa3HOCTOPOHHUX MOAXOAOB K
3TOMY MOHSTUIO, B HALLIEM KOHTEKCTE MHTEPEC CAEAYET MOHUMATb KaK PEAAbHYIO MPUUMHY AESITEABHOCTU
CoUMaAbHbIX CyBbEKTOB, HaNPaBAEHHYIO Ha YAOBAETBOPEHME ONPEAEAEHHbIX MOTPEOHOCTEN, AXKALLMX
B OCHOBE HENMOCPEACTBEHHbIX MOTMBOB, MOOY>XAEHWUIA, UAEW U T. A., ONPEAEASIEMbIX MOAOXKEHUEM U
POAbIO 3TUX CYObEKTOB B CUCTEME OOLIECTBEHHbIX OTHOLLEHMHA.

B TO e Bpems noTpebHOCTU COBPEMEHHbIX AETEN BbIXOAST 3a PaMKM MaTepPUaAbHOIO MUPA.
CoBpeMeHHble AETH, KaKk OTMEYAAOCh Bbllle, PACCMATPMBAIOT CBOM MHTEPECHI FOPA3A0 LUMPE U XOTAT
yuacTBOBaTb B PeELLIEHWUM NPOOAEM, MPSMO UAM KOCBEHHO BAUSIOLLMX HA MX HACTOSILLYIO UAM BYAYLLYIO
>KU3Hb, YTO, Ha B3rASIA @BTOPOB, 3HAUUTEABHO PACLUMPSET COAEPIKAHME MOHSTUS «MHTEPECHI peOeHKar.

Y10 KacaeTcs KasaxcraHa, TO CAEAYET OTMETUTD, UTO AEMCTBYIOLLLEE 3aKOHOAATEALCTBO PecryGAnKm
KasaxcrtaH 3akpenasier npaBo pebeHka Ha CBOOOAY CAOBa M COBECTM, MPaBO Ha MH(OPMALMIO U
yuactme B obutectBeHHoi »xu3Hu (Ctatbst 11 3akoHa Pecny6amku KasaxcraHn «O npaBax pebeHkar),
UTO OMpeAeAsieT CTPeMAEHME pecrnyOAMKM COOAIAATb MPUMHUMIBI W MOAOXKEHUS KOHBEHLIMM,
patndmumpoBaHHo KazaxctaHom B 1996 roay.

CTaTtbsl NOCBSLLEHA BOMPOCY O HEOOXOAMMOCTM MEPEeCMOTPA MOAXOAOB K KOMMAEKCHOCTM NpaB
pebeHka nyTem pacluMPEHnst Kpyra AMUYHbIX U MOAUTUYECKMX MPaB.

KatoueBble caoBa: pebeHok, NpaBo, 06513aTeAbLCTBO, NpaBa AETEN, rOCY AAPCTBO, FOCY AAPCTBEHHbIN
opraH.

Introduction

Nowadays ensuring and protecting the rights of
the child is one of the most challenging problems in
Kazakhstan.

The statistics of the Ministry of Internal Affairs
on crimes against children indicate that from Janu-
ary to August 2020, 550 crimes against the sexual
inviolability of minors were committed in Kazakh-

stan. Among it 250 are cases of absolute violence
with the use of force, blackmail, threats, the use of a
child’s helplessness. More than half of these crimes
are committed by people who are of inner circle of
a child. The victim is usually no more than 14 years
old (https://polisia.kz/). The number of murders
(including intentional) of minors and children is
growing, data on sexual and other slavery, cases of
domestic violence, violations of labor laws, involve-
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ment in destructive religious movements, the sale of
newborns and other children, etc. is being revealed.

That is, the safety of children, their right to a
dignified existence and development continue to be
one of the painful topics for modern Kazakhstan.
Headline-making examples of the last year allow us
to say that, despite the huge range of legal, social
and other measures, children remain a poorly pro-
tected category of citizens. Threats to life, physical
integrity, and inadequacy of social protection con-
tinue to persist and, in some respects, are exacer-
bated despite ongoing efforts.

The Republic of Kazakhstan as an active partici-
pant of international relations, made commitments
towards signing international treaties, the imple-
mentation of which is of important priority of the
country’s domestic and foreign policy. So, in 2019,
Kazakhstan celebrated the 25th anniversary of the
ratification of the Convention on the Rights of the
Child dated November 20, 1989. Emphasizing on
the changes in the Kazakhstani system for the pro-
tection of children’s rights, UNICEF Representative
in Kazakhstan Yuri Oksamitny said: “For 25 years,
the CRC has been the basis for UNICEF cooperation
with the government of the Republic of Kazakhstan.
The CRC has become a working tool for building a
child-friendly society. The practical implementation
of the Convention has contributed to positive chang-
es in life of several generations of Kazakhstani chil-
dren” (https://www.unicef.org/kazakhstan).

Kazakhstan has really taken huge steps in this
matter. Legislation that secure the range of basic so-
cial and civil rights of the child has been adopted,
a system of social and legal protection of the child
has been created, a modern juvenile justice is being
formed, the Commissioner for Children’s Rights is
actively working, etc.

Indeed, the fundamental rights and freedoms of
the child is enshrined in current legislation of the
Republic of Kazakhstan on children’s rights. So, the
Law of the RK dated August 8, 2002 No. 345-11 “On
the Rights of the Child in the Republic of Kazakh-
stan” stipulates that it “regulates the relations arising
in connection with the implementation of the funda-
mental rights and legitimate interests of the child,
guaranteed by the Constitution of the Republic of
Kazakhstan, ruled by the principles of the priority
toward children upbringing for a full life in society,
the development of socially significant and creative
activity, fostering high moral qualities, patriotism
and citizenship, the formation of national identity
based on the universal values of world civilization
”(https://online.zakon.kz/document/?doc_id). That
is, the legislator fully understands and assumes the
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obligation to consolidate in the current norms of
law, provided with all the possibilities of the state,
the rights and guarantees for raising children ready
for a full life in society. However, this normative
act, despite the fact that it tried to cover the main set
of child rights, it cannot be called complete.

Main part

The 1989 Convention on the Rights of the Child
is currently the last special act in this area. This
document establishes a basic set of child rights, the
implementation of which is ensured by 2 optional
protocols of 2000. These documents should form
the basis of the national legislation of the countries.

Analysis of the texts of these documents shows
that the developers did not particularly focus their
attention on theoretical issues. The child is viewed,
on the one hand, as an independent individual who
has a certain range of rights and freedoms, and on
the other, as firmly connected with the family where
a mother and a father is responsible actors. The
content of the elements of the child’s legal status is
completely dependent on the age factor.

At the same time, today we can state a serious
departure from early positions. New trend is that a
child, in a number of countries, is no longer viewed
as an extension of its parents, but as a citizen over
whom a government has rights, including the right
to remove a child from a family, in cases where, in
the opinion the state itself, the conditions of deten-
tion do not meet the requirements established by
the government. There is confrontation between the
interests of children, parents and the state. A gov-
ernment raises itself to a rank even higher than the
parent, capable of determining the fate of the child.

But on the other hand, highlighting the child
as a separate category with a special legal status, a
government is forced to expand the range of child’s
rights, which are automatically reflected in national
legislation.

The legal status of a child is nothing more than
a political and legal relationship between the child
and the government, the child and society, the child
with other people and family members as well. In
theory, legislation and practice of application, the
concept of the definition of “legal status of a child”
has developed quite fully. In addition, this concept
has grown into a separate institution of law, which
incorporates various aspects of legal regulation and
legal implementation, for example, constitutional,
social, procedural, etc. The development of this
institution is largely determined by international
documents, which are reflected in the current consti-
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tutional and other normative legal acts (Riekkinen
2016: 197).

The Convention on the Rights of the Child, hav-
ing identified the latest trends in the protection of
children’s rights, has enshrined “the age of 18 as the
most accepted norm for determining the moment
from which the legal protection of a child ends”.
And this is what formed the basis for the definition
of “child.”

The Constitution of the Republic of Kazakhstan
does not prescribe in detail the specifics of the legal
status of a child, recognizing a child as a citizen of
the Republic of Kazakhstan with the whole range of
rights, freedoms and obligations. However, by Art.
27 of the Constitution of the Republic of Kazakh-
stan it is determined that marriage and family, moth-
erhood, fatherhood and childhood are under the pro-
tection of the state, that predetermines the policy of
the state in relation to the protection of the rights and
freedoms of the child. At the same time, it should be
noted that in this context, the child is still considered
in a certain system, as an integral part of the institu-
tion of the family and not as a separate individual
with a set of rights and freedoms.

Law of the Republic of Kazakhstan dated Au-
gust 8, 2002 No. 345-11 “On the Rights of the Child
in the Republic of Kazakhstan recognizes a child as
a person under the age of eighteen (majority), which
complies with ratified international acts, namely the
main international documents in this area — the UN
Convention on the Rights of the Child of Novem-
ber 20, 1989 and the Minimum Standard Rules of
the United Nations Relating to the Administration
of Juvenile Justice (Beijing Rules), adopted by Gen-
eral Assembly resolution 40/33 dated November 29,
1985. (http://rmebrk.kz/journals/4685/81347.pdf)

The last document should be specially noted,
since in addition to introducing the term “minor”
into the official legal field, it also operates with
the definitions of emotional, spiritual and intel-
lectual maturity, which, in our opinion, is already
a progress for world community. Thus, the 1959
Declaration on the Rights of the Child directly
indicated a child as physically and mentally im-
mature, being a subject of a special protection and
care, including adequate legal protection, before
and after birth as well.

The comments on the Beijing requirements
clearly state that “while using modern approach
child’s ability to endure the moral and psychological
aspects associated with criminal responsibility shall
be determined, that is, to determine possibility of
holding a child responsible for clearly antisocial be-
havior taking into account individual characteristics

of perception and understanding”. This commen-
tary emphasizes such criteria of age specification
as moral aspects, psychological aspects, perception
and understanding of one’s behavior, which in gen-
eral can be understood as psychological and moral
maturity of a person.

An analysis of modern approaches to the sys-
tematization of child rights shows a significant in-
consistency of domestic legislation with modern
world standards and trends.

Analysis of the legislation shows that the main
emphasis in the policy on the interests of children is
made on ensuring social aspects, while other rights
of the child, namely the right to life, the right to
physical integrity, the right to choose a religion, the
right to spiritual and personal development, the right
to express his opinion on issues relating to his rights
and legitimate interests (in addition to the right to
express his opinion, with which of the parents he re-
mains after divorce) and many others, even though
enshrined at the level of the Law on the Rights of the
Child, do not have a direct mechanism implementa-
tion and, accordingly, the protection mechanism.

This is largely determined by the approach that
lies at the heart of state policy. Domestic policy for
the protection of the interests of children continues
to be built according to the old system, which does
not recognize the child as an independent subject of
law, with age-appropriate special rights and free-
doms.

This approach significantly limits the rights of
the child, and also sharply narrows the possibilities
of self-defense, right to appeal to state and law en-
forcement agencies, etc.

Lately the international community has been in-
creasingly promoting the theory of the development
of “children’s political rights”. We shall agree with
the opinion of the Finnish scientist M.A. Riekkinen
that “... neither in legal science nor in practice of
a certain country there is no fundamental agree-
ment on the issue of the existence of political rights
for children. Taking into account the opinions of
the authors who deny the possibility of giving the
child political rights, along with the opinion of the
supporters of the existence of the political rights of
the child, the legitimacy of the existence of limit-
ed political rights of minors is upheld” (Riekkinen
2016: 39).

Entertaining the child’s opinion in decision mak-
ing related to the rights, freedoms and legitimate in-
terests is actively implemented by the EU countries,
the USA and many others, and that allows adjusting
state policy to the interests of modern children, im-
proving the upbringing and educational process, and
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get children used to their own opinion and express it
to protect their rights and interests.

A number of countries have taken the direction
of involving the child in the process of making so-
cially significant decisions. In most countries, this
process begins at the age of 14, that is, the age when
a child can officially be held accountable, and there-
fore has the opportunity to understand and be aware
of his actions.

Domestic legislation (clause 1 of article 11 of
the Law “On the Rights of the Child”) enshrines the
right to participate in public life (https://online.za-
kon.kz/document/?doc_id). However, the research
carried out by our group shows the absence of a real
mechanism for the implementation of this right, for
example, there are more than 100 children’s public
organizations in Kazakhstan, and opinion account-
ing system in that organizations has not been im-
plemented. The situation is even more critical with
regard to children’s rights to treatment. We do not
have a culture of taking into account the opinions
of children when solving certain problems, reveal-
ing their desires and needs. While the experience of
Finland and Germany on youth influence is widely
spread in the world. The experience of the EU and
a number of other countries shows that the develop-
ment of the civic position of young people through
their involvement should be considered as the most
important upbringing and educational state function.

So, according to A.A. Tasbulatova: “The expe-
rience of the EU countries and the Russian Federa-
tion is of serious interest, since it has been form-
ing for a half of a century and continues to gain.
This is due to modern trends in the awareness that
young people are losing interest in political pro-
cesses and fenced off from political participation,
which will have a negative impact on the future of
states. Involvement policy is the purposeful policy
of governments to attract young people to partici-
pate in the life of society and the state. The goal
is to develop an active civil position, raising the
level of political literacy and recognize the need
for participation in society due to personal motives
as well” (Tasbulatova 2019: 83).

Official statistics show an increase in the num-
ber of children and youth in Kazakhstan, that fact
cannot be ignored; and in practice, they make up
more than 30% of the population of Kazakhstan and
numbers are growing. This dictates the need to de-
velop a real mechanism for protecting the rights of
the child, the weakness and inefficiency of which
has been clearly revealed by the events of the last
two or three years. This was especially evident dur-
ing the quarantine period.
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Our children are not involved in decision mak-
ing. This is evidenced by the current situation.

The main tasks for the comprehensive support
and protection of children and youth are assigned
to local authorities, which are called upon to imple-
ment the territorial youth policy. So according to the
researchers “The implementation of youth policy
should be oriented mainly at the regional and local
levels, since the situation of young people varies
significantly in different regions in different ways.
Without a well-thought-out regional and local youth
policy, it is impossible to effectively solve the prob-
lems of Kazakhstani youth ” (Mekebaeva 2016).

It is under local executive authorities that Public
councils, which are designed to ensure the coordi-
nation of government efforts and initiatives of the
country’s civil society in the name of development.
In this regard, the Law of the Republic of Kazakh-
stan dated November 2, 2015 No. 383-V 3PK «On
Public Councils» was adopted.

The tasks of public councils in accordance with
the Law are:

“1) representation of the interests of civil soci-
ety and taking into account the opinion of the public
when discussing and making decisions at the repub-
lican and local levels;

2) development of interaction between central
and local executive bodies, and local self-govern-
ment bodies with civil society;

3) the organization of public control and trans-
parency of the activities of central and local execu-
tive bodies, and local government bodies” (https://
articlekz.com/article/18527).

Youth resource centers are also being created
under the akimats (regional, city and district youth
resource centers), which are the legal entities pro-
viding information and methodological, consulting
support and support for youth initiatives, monitoring
and analyzing of the situation in the youth environ-
ment. Resource youth centers (MRC) provide infor-
mation and methodological, consulting support and
support for youth initiatives. In the centers, young
people can get comprehensive information about all
state, social programs for youth, psychological sup-
port. Here, young people are trained in vital skills
necessary for personal, social growth and devel-
opment of labor potential (https://online.zakon.kz
01/18/2020).

At the same time, in the Report “Youth of Ka-
zakhstan — 2019”, despite the wide network of the
MRC, “among young people, the level of awareness
of the work of the centers is characterized as below
average. So, a little more than half (57.1%) of the
surveyed young people know absolutely nothing
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about the MRC. To one degree or another, 39.5%
of it know about its work, and only 4.7% of them
applied to these centers. A low level of awareness
is noted in Kostanay (92.3%), Turkestan (90%) re-
gions and Nur-Sultan (80.3%). More often among
young people with primary (92%) and incomplete
secondary (76.7%) education, representatives
of NEET (71.7%) and those who do not study or
work (70.8%), aged 14 up to 18 years old (68.5%).
Against the background of poor awareness, Youth
Resource Centers show their relative effectiveness
as platforms for providing targeted assistance to
young people.

Public organizations and political parties should
play an important role in activating youth initia-
tives and realizing by adolescents their interests, in-
cluding political ones. At the same time, the above
analysis showed that they do not adequately cope
with the hopes for the active involvement of the
younger generation in public life, as evidenced by
the low level of membership in them. Thus, the Re-
port noted that “in 2018, for various reasons, 74.1%
of respondents did not participate in the activities
of associations; in 2019 this figure reached 86.7%.
It should be noted that according to the results of a
sociological survey in 2019, almost every fifth noted
their desire to join youth organizations, and every
tenth is a passive participant in thematic events,
while 2.9% are active members of youth organiza-
tions. This trend indicates the presence of opportu-
nities to increase the level of youth involvement in
the activities of public associations” (https://online.
zakon.kz 01/18/2020). The data testifies to the weak
elaboration of the work of NGOs with youth, the
absence of a mechanism for real involvement and
political socialization of the younger generation.

Another important link in the system of state
and public institutions that provides for the mecha-
nism of ensuring and protecting the political rights
of the child in the Republic of Kazakhstan should
be educational institutions that are in direct contact
with children for a long period of time and it is them
who are entrusted with the functions of education
and upbringing, including political culture.

Despite the range of measures taken, the devel-
opment of various versions of draft concepts for the
protection of the rights of the child by various public
organizations, the strengthening of the work of law
enforcement and human rights bodies the situation
remains critical.

Critical analysis of the Concept and the Law
of the Republic of Kazakhstan «On State Youth
Policy» showed significant lag behind global trends
and inconsistency with the stated goals, namely the

creation of conditions for involving young people
in the socio-economic and socio-political life of the
country. At the same time, the current condition
of Kazakhstan’s domestic policy requires the ac-
tive involvement of youth initiatives, the all-round
involvement of young people in solving local and
state-level problems, the formation of a serious sys-
tem of teaching political literacy and culture, and
counteraction to destabilizing factors.

Despite the large amount of scientific research in
the field of children’s rights, the problem continues
to worsen. We believe that an integrated approach is
needed. We consider it necessary to develop a draft
Concept of the personal and political rights of the
child and to submit a package of specific proposals
to the legislative acts of the Republic of Kazakhstan
concerning the legal status of the child with its sub-
mission to the authorized bodies. Such a separation
of this block of rights from the entire scope of child
rights is justified by its greatest relevance, vulner-
ability and weak study from scientific and practical
points of view.

We believe that the main task of the developers
of the conceptual approach to protecting the rights
of the child is to protect the interests of the child, its
inextricable link with the family, the desire to pro-
tect the family.

It is necessary to monitor the current legislation
of the Republic of Kazakhstan on the issue of ful-
filling international obligations to consolidate the
personal and political rights of the child, as well as
modeling the scenario of the legal consolidation of
the list of personal and political rights of the child
with current legislation of Kazakhstan, introduc-
ing draft regulations to consolidate them, enforce,
protect and guarantee, substantiation of the need for
wider involvement of children (under the age of 18)
in solving issues directly related to their rights and
legitimate interests.

Representatives of the scientific environment
need to substantiate a more detailed consolidation
of the entire (full) complex of personal and political
rights of the child in the current legislation of the
Republic of Kazakhstan to ensure protection, pre-
pare a ready-made draft of the general Concept of
personal and political rights of the child and submit
a package of specific proposals to the legislative acts
of the Republic of Kazakhstan concerning the legal
the status of the child.

The main tasks of monitoring in accordance
with the set goal should be highlighted:

1) Monitoring the legislation of the Republic
of Kazakhstan on human rights and the rights of the
child, analysis of the existing mechanism for ensur-
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ing and protecting the rights of the child in Kazakh-
stan. Analysis of their compliance with international
obligations undertaken by the Republic of Kazakh-
stan, identification of the causes and consequences
of failure.

Monitoring the existing practice of the activities
of state bodies and specially authorized officials,
public organizations, educational and medical in-
stitutions, etc. to ensure the protection and ensuring
the personal rights of the child, as well as analysis
of the existing (or lack of) practice of involving the
child in solving issues that concern him rights and
legitimate interests.

Solving this problem will allow us to have a real
picture of the state of the mechanism for protecting
and guaranteeing the rights of the child, to identify
the reasons for the inconsistency of domestic leg-
islation with international principles and standards,
as well as the reasons for violations of the personal
rights of the child.

2) Exploring the issues of a modern approach
to the content of the system and the content of each
child’s right, which should be attributed to personal
rights. Analysis of the consolidation and level of
implementation of each personal right of the child.

The solution to this problem will provide a theo-
retical basis for the development of the Concept of
the personal and political rights of the child and the
introduction of a package of specific proposals into
the legislative acts of the Republic of Kazakhstan
regarding the legal status of the child.

3) Analysis of modern approaches to the con-
cept of “political rights of the child” from the po-
sition of taking into account child’s opinion when
making decisions concerning its rights and free-
doms. Elaboration of conclusions on the definition
of the system of political rights of the child, analysis
of each political right of the child and study of the
possibility of implementing it into the legal reality
of Kazakhstan.

The solution to this problem will provide a theo-
retical basis for the development of the Concept of
the personal and political rights of the child and the
introduction of a package of specific proposals into
the legislative acts of the Republic of Kazakhstan
regarding the legal status of the child.

4) Development of the draft Concept of per-
sonal and political rights of the child and its submis-
sion for discussion by the scientific community to
the authorized state bodies (MES RK, MH RK, Om-
budsman for human rights, Ombudsman for child
rights, international and domestic human rights pub-
lic organizations, law enforcement agencies, Aki-
mats, etc.).
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The solution to this problem will make it pos-
sible to develop a document that would define the
goals, objectives, directions and ways of implement-
ing the policy of Kazakhstan to protect the rights of
the child, ensuring safety, create conditions for the
formation of a child as an independent, integral, har-
monious, self-sufficient person, a patriot.

5) Development and submission to the autho-
rized state bodies, after a wide discussion of draft
amendments and additions to the Law “On the
Rights of the Child” and to other normative acts,
which regulate the legal status of the child and the
procedures for implementation and protection on the
issues of securing the personal and political rights of
the child and providing a mechanism for its imple-
mentation.

The solution of this problem will allow us to of-
fer the authorized bodies a solution to the problems
as: 1) ensuring the fulfillment of international obli-
gations on the rights of the child (on personal and
political rights); 2) ensuring the expansion and more
accurate implementation of the rights of the child in
the context of the modern concept of human rights
and the recognition of the child as an independent
person.

6) Submitting specific proposals, including
draft amendments and additions to the regulations
on improving the mechanism for ensuring the imple-
mentation and protection of the rights of the child.

The solution to this problem will make it pos-
sible to propose to state bodies measures to improve
the organization of the activities of authorized bod-
ies, organizations and institutions involved in the
process of education and training, with the involve-
ment of parents and the children themselves.

All these tasks will be aimed at ensuring the con-
solidation and implementation of the entire range of
children’s rights in Kazakhstan in accordance with
international standards and international conven-
tions for the protection of children’s rights.

An analysis of the issues in the chosen area
showed: absence of a unified state policy to protect
and ensure the personal rights of the child, as well
as a complete disregard of the child’s right to count
opinion when making decisions affecting its rights
and freedoms.

Conclusion

The current legislator needs to reconsider its po-
sition on the definition of a child as an independent
subject of law. The Law of the Republic of Kazakh-
stan “On the Rights of the Child”, despite the huge
volume of the latest changes and additions, contin-
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ues to cause serious criticism of international orga-
nizations. The amendments made did not change
the approaches and did not bring the Law in line
with the requirements of the realities of life. Serious
claims of the leaders of the Republic were expressed
regarding the work of educational, law enforcement
and other state bodies ensuring the protection of the
rights of the child.

In our country, there are a number of unresolved
problems concerning organization and operation
of the mechanism for protecting and ensuring the
rights of the child, in particular: the lack of inter-
est of the government in expanding the complex of
child rights, the wrong distribution of functions be-
tween state institutions caused by shortcomings in
regulatory legal issues; fragmentation of the inter-
ests of state bodies and much more.

We believe that the Concept of the Personal and
Political Rights of the Child will be aimed at ad-
dressing the issues of consolidating and ensuring the
implementation of a certain set of children’s rights,
at improving the entire mechanism for protecting
the rights of the child and at improving state policy
in the interests of children.

We believe that the child’s right to appeal is of
importance towards rights, freedoms and legitimate
interests protection and a way of opinion expressing
and should be considered as the child’s fundamental
political right.

Based on the experience of foreign countries,
the norms of the current legislation of the Republic
of Kazakhstan and a logic itself, we believe that it is
necessary to introduce the following norms into the
current legislation of the Republic of Kazakhstan on
the rights of the child and the Law of the Republic of
Kazakhstan “On the procedure for considering ap-
peals of individuals and legal entities”:

A) children who have reached the age of 14 have
the right to apply to state and self-government bod-
ies, the administration of educational institutions in-
dependently without parental representation;

B) oblige state bodies to consider appeals of
minors on a general basis with maintaining special
registration reports and decision making reports, es-
pecially in cases of filing complaints with the notifi-

cation of social services and other authorized bodies
(guardianship and guardianship authorities);

C) officially give a child the right to apply to
courts and other law enforcement agencies in case
of rights and legitimate interest’s violation, commit-
ting any illegal activity against him. Whereas the
current Kazakhstani legislation does not contain a
direct rule indicating this right.

We believe that the institution of representation
of the rights of the child may be limited in cases of
disagreement between the child and his representa-
tives, if the child expresses a desire to apply to in-
ternational, state or public organizations in order to
fully ensure a right to appeal.

However, in fact, the issues of political involve-
ment of underage youth in Kazakhstan have not
been developed either from a scientific, legal, or
practical point of view. At the same time, reality dic-
tates the need to determine issues related to political
participation of young people into priority direction
of the state’s youth policy, since the spontaneous de-
velopment of such political activity is may lead into
protest forms, similar to those observed in France
in 2006, Moldova in 2009, Moscow in 2017, etc.
We believe that the conclusion of legal scholars who
have studied the implementation of the constitution-
al rights of children in the Nordic countries (Scan-
dinavia) is absolutely correct, who noted that “in or-
der to ensure constitutional rights under discussion
in daily life of children, that rights must be explicitly
incorporated into substantive legislation which is
used by decision-makers and professionals working
with children. Children’s constitutional rights will
only become a reality when parents, teachers, social
workers, doctors and other people interacting with
children will respect it, actively promote and inter-
vene into when rights could be violated. The future
challenge for the promotion of children’s rights is
to actively place the interests of minors at the center
of legislative work. The special legal position of the
child as a vulnerable right holder and at the same
time as an active participant requires the interpreta-
tion of constitutional provisions in terms of human
rights that emphasize the interests of the child.”
(https://eljastary.kz/articles/research/2 06.12.2019).
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_ CUCTEMA OBECIIEMEHMUS
HAUMOHAAbHOM BE3OINMACHOCTHU PECITYBAUKUN KA3AXCTAH:
TEOPETUYECKNU KOHLUEINT U NMPAKTUKA ETO PEAAU3ALINU

B cratbe paccmatprBaeTcsl OpraHu3aLMOHHOE MOoCTpoeHue M (PYHKLMOHMPOBaHME CUCTEMBI
ofecrneyeHns HauMoHaAbHOM Ge3onacHocTn Pecnybamkm KasaxcrtaH € nosvumm COOTBETCTBYIOLUMX
Hay4HbIX TMPEACTaBAEHWMIA B OTEUYECTBEHHOM W 3apybexkHol Hayke. B rmnocaeayiouiem AaHHbINA
KOHLENT 3KCTParnoAMPYeTCs Ha 3aKOHOAATEAbHblE HOPMbl B pPamMKax OMPEAEAEHWMS ero MOAHOM M
NMOCAEAOBATEAbHOM MPAKTUUYECKON peaAm3aLmu.

Pe3yAbTaTOM MCCAEAOBAHMS CAYXXWMT BbIBOA O TOM, UTO AAS TMOBbIlLEHUS 3hheKTUBHOCTM
NMPUMEHEHMS 3aKOHOAATEABHbIX HOPM TpebyeTcs pa3paboTka KOHKPETHbIX TPEOOBaHMIA K 06eCrneveHnIo
HaUMOHAAbHOM 6e30MacHOCTH, MCMOAb3YEeMbIX MPU CTPATErMyeckoM MAAHMPOBAHWM HarpaBAEHUIA
M 3TanoB COLMAAbHO-3KOHOMMYECKOro pasButma Pecrybamkm KasaxcrtaH. AAS pelleHust AaHHOM
NPOGAEMbI MPEAAAralTCs 1 0OOCHOBbLIBAIOTCS HEOOXOAMMBIE AASI STOFO MEXAHM3MbI.

ITOT BOMPOC OXBATbIBAET LLIMPOKUI KPYT BOMPOCOB, CPEAN KOTOPbIX LEHTPAAbHOE MECTO 3aHMMalOT
KOHLIENTYyaAbHble OCHOBbI MOCTPOEHMS CUCTEMbI 06ecrneyeHms HaUMOHaAbHOM 6e30MacHOCTH, a Takxke
KAIOYEBbIE MapameTpbl X peaAnsaLmm.,

B 3TOM KOHTeKCTe HacTosllee MCCAeAOBaHME OCHOBAHO Ha OLIEHKE COOTBETCTBUSI TEOPETUUYECKOM
MOAEAM CMCTEMbI HaLMOHAAbHOM 6Ge3onacHocTn PecnyOAnkmn KasaxcTaH COBpPEMEHHbIM Hay4HbIM
KOHUEMUMIM, a TakXe OMpPeAeAeHMM TMOAHOTbl MX PeaAmM3almy B MPAKTUYECKOM AeSTeAbHOCTM
rocyAapCcTBeHHoro annapara. ObecnevyeHne HauMOHAAbHOM 6e30MaCHOCTM OCHOBbBIBAETCS HA HayuUHbIX
3HaHMAX, KPUTEPUM MCTUHHOCTM YCTaHABAMBAIOTCS OOLLIECTBOM.

KAloueBble CAOBa: HaUMOHaAbHasi 6e30MacHOCTb, cucTema obecrneyeHms HauMOHaAbHOM 6e30-
MacHOCTH, CyBbeKTbl 00eCneveHns HaLMOHAAbHOM Ge30MacHOCTH, Mepbl 06eCcreveHns HaUuMOHAAbHOM
6e3onacHocTn, CucTema rocyAapCTBEHHOIO MAAHUPOBAHMS.

V.V. Mamonov’, Y.T. Bazarov, K.M. Tussupov

Academy of KNB RK, Kazakhstan, Almaty,
“e-mail: mamonov1976_76@mail.ru

National security system of the Republic of Kazakhstan:
theoretical concept and practice of its implementation

The research is devoted to the organizational structure and functioning of the national security sys-
tem of the Republic of Kazakhstan, which is evaluated from the perspective of relevant scientific ideas
in domestic and foreign science. In the future, this concept is extrapolated to legislative norms in order
to determine its full and consistent practical implementation.

The study results in the conclusion that to improve the effectiveness of the application of legislative
norms, it is necessary to develop specific requirements for ensuring national security, used in strategic
planning of directions and stages of socio-economic development of the Republic of Kazakhstan. To
solve this problem, the necessary mechanisms are proposed and justified.

This issue covers a wide range of issues, among which the Central place is occupied by the con-
ceptual framework for building a national security system, as well as the key parameters for their imple-
mentation.

In this context, the present study is based on the assessment of compliance of the theoretical model
of the national security system of the Republic of Kazakhstan with modern scientific concepts, as well
as determining the completeness and completeness of their implementation in the practical activities
of the state apparatus. Ensuring national security is based on scientific knowledge, the truth criteria are
established by society.

Key words: national security, system of ensuring national security, subjects of ensuring national
security, national security measures, State planning system.
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Ka3sakcTaH Pecny6AMKACbIHbIH, YATTbIK, KQYilCi3AiriH KAMTamMachbI3 eTyAjH, XyHeci:
TeOopeTUKAAbIK, KOHLLENT XXKoHe OHbI iCKe acbIpy Taxipubeci

3epTTey OTaHAbIK, >XOHE LIETEAAIK FbIAbIMAA TMICTI FbIABIMM TYCiHIK TypFbiCbiHaH OaraAaHaTbiH,
KasakcraH PecnybAMKaCbIHbIH, YATTbIK, KAYiMNCi3AIriH KaMTaMachl3 €Ty XXYMECiHiH yMbIMAACTbIPYLLbIAbIK,
KYPbIABIMbI MEH XKYMbIC icTeyiHe apHaAfaH. KeMiH OCbl KOHLEMNT OHbIH, TOAbIK, XXOHE PETTI TaXipnOeAik
iCKe acbIpyblH aHbIKTay asiCbiHAQ 3aHAbI HOPMaAapfFa 3KCTPANOASLUMSIAQHAADI.

3aHAbl HOpMaAapAbl KOAAAHYAbIH TUIMAIAITIH apTTbipy yuwiH KasakcraH Pecny6AmKacbiHbIH,
SAEYMETTIK-3KOHOMMKAABIK, AaMy GarbITTapbl MEH KE3EHAEPIH CTPATErMnsIAbIK, >KOCMapAay GapbiCbiHAA
naMAaAaHbIAQTbIH YATTbIK KAYIMCi3AIKTI KaMmTamacbl3 €TYAiH HaKTbl TaAanTapbiH 83ipAey Kepek
EKEHAITT 3epTTey HOTMXECIHIH KOPbITbIHALICHI GOAbIN TabbiAaAbl. OCbl MOCEAEHI LWeLy YLIiH KaXKeTTi
MEXaHM3MAEP YCbIHbIAQAbI )XOHE HETi3AEAEAI.

BbyA Maceae KeH ayKbIMAbl MBCEAEAEPAI KAaMTMAbI, OAAPAbIH iWIHAE YATTbIK KAYiMCi3AiKTi
KAMTaMachI3 eTy XYMeCiH KYpPYAbIH TY>KbIpbIMAAMaAbIK, HETI3AEPi, COHAAM-aK, OAAPAbI iCKEe aCbIpyAbIH,
Heri3ri napameTpAepi OpTaAbIK OPbIHAbI aAAAbI.

Ocbl Typrbiaa ocbl 3epTTey KasakcTtan Pecrniybamkachl YATTbIK, KAYiMnCi3AiK >KYMECIHIH TEOPUSIABIK,
MOAEAIHIH Ka3ipri 3amaHfbl FbIAbIMM TY>KbIpbIMAAMaAapFa COMKeCTIriH 6araaayra, CoOHAaM-ak,
MEMAEKETTIK annapaTTbiH, NPakTUKAAbIK KbI3METIHAE OAAPAbIH iCKe acblpblAYbIHbIH, TOAbIKTbIFbI MEH
TOABIKTbIFbIH alKbIHAAYFa HEri3AeAreH. YATTbIK KayiMCi3AiKTI KamTamacbl3 €Ty fblAbIMM  OiAiMre
HEri3AEAEAI, aKMKAT OALLEMAEPIH KOFam BeAriAenA.

TyHiH ce3aep: YATTbIK, KayiMCi3AiK, YATTbIK, KAyiMCi3AiKTI KamTamacbl3 eTy >Kyheci, YATTbIK,
Kayinci3AiKTi KamMTamacbl3 eTy CyObekTIAepi, YATTbIK KayinCi3AiKTi KamTamacbi3 eTy LWapaAapsi,

MeMaekeTTik xocnapaay >yneci.

BBeaenue

I'mo0anbHbIe BBI3OBBI, MEXIYHApOJHbIE U pe-
THOHAJIBHBIEC TTOJIMTHYECKHE, YKOHOMHYECKNE KpH-
3UChl, HWHBIC HCIaTHBHBbLIC (baKTopr OKa3bIBarOT
HETIOCPEJCTBEHHOE BIHSAIOT Ha COCTOSHHE 3allld-
IIEHHOCTH HAMOHAJIBLHBIX MHTEpecoB PeciryOmmkn
Kazaxcran. x npeogoneHue cBs3aHo ¢ 3GPeKTHB-
HOCTBIO CHCTEMBI 00eCTICUeHNs HAallMOHAJIBHOH 0e3-
ONACHOCTH CTPAHBL.

Hannas mpoOieMaTHKa OXBaTBIBACT IIUPO-
KU KpYT BOIIPOCOB, CPEIN KOTOPBIX LEHTPAIBEHOE
MECTO 3aHMMAIOT KOHUCIITYyaJbHBIC OCHOBBEI IIO-
CTPOCHHUSI CHUCTEMbI OOCCICUCHHUSI HAIMOHAIBHOM
0€30MacHOCTH, a TAKXKE KIIOUEBBIC IapaMeTphl UX
peann3amnuu.

B yka3aHHOM KOHTEKCTE HACTOsIIEe UCCIEIO0-
BaHME CTPOMTCS IIPUMEHNUTEIHHO K OI[CHKE COOTBET-
CTBHUS TEOPETUYECKON MOJIECIH CHCTEMbI o0ecreye-
HUS HalMOHAJIbHOU Oe3onacHocTu PecyOnuku Ka-
3aXCTaH COBPEMEHHBIM HayYHBIM MPE/ICTABICHHSM,
a TaKKe OMPECICHUS MOJTHOTHI M 3aBEPIICHHOCTH
UX OCYIIECTBIICHUS B MIPAKTHYCCKOH JEITEILHOCTH
rOCY/IapCTBEHHOTO arapara.

Kak u mrobas cdepa denoBedeckoil nesTelNb-
HOCTH, 00€CIIeYeHNE HAMOHAIBHON 0E30I1acHOCTH
OIMpaeTcs Ha Hay4YHbIe 3HAHWS, KPUTEPUH HCTHH-
HOCTH KOTOPBIX YCTaHABIIUBAIOTCS OOILIECTBCHHOMN
MIPAKTUKOM.
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B opraHuzanuoHHON CTPYKType PYKOBOJCTBA
BOIpOcaMH oOecrieueHrs HallMOHAIBHON Oe3omac-
Hoctu CIIIA Com C. CapkecsH, [»xoH AmieH Bui-
muamc u Cteden [x. Cumbana BBIISISIIOT YETHIPE
BJIACTHBIX KJIacTepa:

1) monutuyeckas Tpuaga, COCTOAMIAs U3 TO-
CyapCTBEHHOTO CEKpeTaps, MHUHHCTpPa OOOPOHBI
u coBeTHHKa [Ipe3umeHTa Mo HauMOHAIBHOW 0e3-
OTIACHOCTH;

2) nupektop HammonanmpHOW pasBenku W
[pencenarens OOBEANHEHHOTO KOMHUTETa Hadailb-
HHMKOB IITA00B;

3) coserauku Ilpe3unaenTa, BKITIOUas HaYalb-
Huka mraba bemoro [loma;

4) MUHHCTp  BHYTpEHHeEH
(Sarkesian C. Sam,2008).

[Ipu sToM, KaK OTMEYaeTCsl NaHHBIMHU aBTOpa-
MU, TapTUIUITIATOPHAS TTOJTUTHKA, PO3HS CINIOYESH-
HOCTH TIOJMTUYECKUX MAapTHH, MOJUTHU3ALNSA POJU
CMMU cpenany mpakTUYECKH HEBO3MOXKHBIMU ISt
[Ipesunenta CIIIA mro0bie caMOCTOSITETEHBIE Iei-
CTBUS B O00JACTH HAI[MOHANBHON 0€e30macHOCTH
(Sarkesian 2008).

H.A. CeBepuoBeiM 1 A.B. belikoBbIM aKII€HTH-
pyercs BHuMaHue Ha ToMm, uyTo B CIIIA obecneue-
HUE HalOHAJIHLHON O€30IacHOCTH CBSI3BIBACTCS C
peanmzanyeil HAIMOHATBFHBIX HHTEPECOB BO BHEIII-

0€e30I1aCHOCTH



B.B. MamoHOB u 1p.

HenoJauTHYecKoi cdepe. Bo BHyTpunonutudecko
cdepe MPOTUBOACHCTBUE YIPO3aM OCYIIECTBISIETCS
MOCPEJICTBOM aJIMHHHCTPATUBHOTO U YTOJIOBHOTO
3aKOHO/IATENbCTBA, Pa3BUTHIO KOTOPBIX CIIOCO0-
CTBYET TIpaKTHKa CyAcOHBIX mperneneHToB (CeBep-
ueB 2009).

Ha npyryro ocoOeHHOCTh (YyHKIIMOHHPOBAHHS
crcTeMbl HarmoHabHOH Oe3omacHocTr CIIIA yka-
3p1BatOT Cio3zana bupue, Onbra Onukep, Kepun A.
O’bpaiin, Duapro Patmen. B wactHoCTH, NaHHBIMU
aBTOpaMH OTMEYAETCs, YTO B 3aBUCUMOCTH OT YTPO3
HAI[MOHAJIBHON 0€30MaCHOCTH MPOUCXOAUT Tepe-
pacrpezeneHre U KOHIEHTPAIUs YCHIIUH Y orpe/ie-
JIEHHOTO TOCYIAapCTBEHHOTO OpTaHa IS pa3padoT-
KM Mep U npuHATHs pemienuit (Bearne 2005).

W3 U3110)KEHHOTO BBITEKAIOT BBIBOJBI, UTO, BO-
MEPBBIX, CHCTEMa HAIMOHAILHOW O€301MacHOCTH
CIIIA cBsi3aHa C BHEITHETIOJIUTUICCKOH JIEATEIILHO-
CTBI0, BO-BTOPBIX OHA JOCTATOYHO MOOHIIbHA, TIPE/I-
moJiarasi CBOI0 PEOPTaHu3aIlui0 B 3aBUCHUMOCTH OT
aKTyallu3allii OINPEACICHHON Yrpo3bl, B-TPETHUX,
MIPUHAMAaEMbI€ PEIICHUsI COTJACYIOTCS CO BCEMH
3aMHTEPECOBAHHBIMH CTOPOHAMH B paMKaX JaHHOU
CUCTEMBI (FOCYIapCTBEHHBIMH U HETOCYAapCTBCH-
HBIM CEKTOPOM).

Kak ormeuator [Ispon K. u Credan Jle llnu-
renbepe, B BenukoOpuTaHWM HaIlMOHANbHAs Oe€3-
OIIACHOCTh HHUKOT/AA He Oblia ompejiesieHa B 3aKO-
HojarenbeTBe. OTcyTcTBYeT OodunmanbHeiii «Co-
BET HAIIMOHAIBHOW 0e30macHOCTH», HO €CTh CETh
KOMHUTETOB BOKPYT IIPEMbEP-MUHUCTPA U KaOMHeTa
MHUHHUCTPOB, KOTOPBIC BBIMOJIHSIOT 3Ty (DYHKIIMIO.
IIpaBoBoii OCHOBOHM Ui 3aKpEIUICHUS] B KauecTBE
cyOBekTa obecrieueHUsT HaIMOHAIBHOW 0e301acHo-
CTH CITy>KaT MPEIEICHTHI, MOJTHOMOYHS TapiaMeHTa
1 KOZIEKCHI MTOBEJICHUS TPAXKIAHCKOM cIryKObI. [1pn
sToM B BenmmkoOpuranuu, kak u B CIIA, B cTpa-
Terusix 00eCreueHus] HallMOHAIBHOM 0€30MacHOCTH
BEIJICTISIOTCS] OCHOBHBIE YTPO3bI, IEPEYSHb KOTOPHIX
B IMOCJICAYIONIEM KOPPEKTHPYETCS C YUIETOM H3Me-
HEHUs CUTyaIluu Ha MeXayHaponHo# apene (Cau-
dle 2010).

B pamkax HmOCTpOCHMSI CHUCTEMBbI HAIIMOHAJb-
HO¥ 0€30MacCHOCTH JIOCTATOYHO MHTEPECEH TaKXKe
onelT Hunepnannos. B 3Tolt cTpaHe s aHanusa
HaIlMOHAJIBHBIX HHTEPECOB U yTPO3 MPUBJIEKAIACH
koprnopauusi RAND (Espomna). Ilo pesynbratam
MPOBEICHHOTO €10 HCCIIeOBaHUS Oblla TOMATrO-
ToBiieHa CTparerus HalMOHATLHONW 6€30IaCHOCTH
HunepiannoB, mnpemycMaTpuBaromias MeETOJ0JIO-
THYECKYI0 OCHOBY pa3pabOTKH Mep O0eCTeqeHHs
HallMOHAJLHOW 0E€30MacHOCTH C TPUBJICUCHHEM
COOTBETCTBYIOIIUX TOCYNapCTBEHHBIX OPTaHOB.
JlanHasT METOMOJNIOTHS OCHOBBIBAe€TCS Ha HAIHO-

HaJIbHOW CHCTEMeE OIIeHKH PHCKOB, COCTOSIIEH U3
TpeX 3TaIloB:

1) oOmerocynapcTBeHHBI aHaIN3 yYrpo3 u
OIIEHKa PUCKOB, OTBEYAIOIINE HA BOIPOC, UTO JKIET?

2) cTpaTeruueckoe IIaHUPOBAHUE — OTBEYAlo-
1ee Ha BOTIPOC, €CTh JIM BO3MOKHOCTH?

3) mocnenyroliee HaOMIOJCHUE — OTBEYAIOLIEe
Ha BOIPOCHI, KaK U I OyJeT YKPeIUIAThCS Haluo-
HanmpHas 0e3omacHocTh? (Caudle 2010).

N35n0xKeHHBIA TOIX0J AKLUEHTUPYET BHUMaHUE
Ha TOM, YTO COJEpKaHWE YIPO3 U PHCKOB HEIIO-
CPEICTBEHHO OTPENAETISET TO, KAaKOH OBITH CTPYKTY-
pe CUCTEeMbI HAIMOHABLHOU Oe3omacHocTH. MHBIMU
CJIOBaMH, OPTaHW3allMOHHOE TOCTPOEHHE M KOM-
METEHIUSI TOCYIapCTBEHHBIX OPraHOB, YYacTBYIO-
IMX B 00eCIeYeHnH HallMOHAIBHON 0€30MacHOCTH,
(hopMupyeTcs B 3aBUCHMOCTH OT PUCKOB W yTPO3,
OXBaTBIBas B OOIIETOCYJAPCTBEHHOM MacIITade Bce
CYLIECTBYIOLIME ¥ BHOBb BO3HUKIINE HETaTHBHBIC
(hakTopHI.

B Pecniy6nmke benmapych cuctema o0ecriedeHus
HaIMOHAJILHOM 0€30MaCHOCTH BKIIIOUAET B ce0s Co-
BOKYITHOCTh M€p H JeSTENFHOCTh CYOBEKTOB 0e3-
OIMACHOCTH TI0 MIX pealn3alliy B LEJSIX HaJEKHOTO
(YHKIMOHUPOBaHHUS OOILIECTBEHHBIX OTHOILICHHH B
pecnyOiike u MeXIy rocyaapcrBamu. B 31oit cBs-
3u, M.B. Mscuaukosuy, I1.I'. Hukurenko u B.B. I1y-
3MKOB YKa3bIBAIOT, YTO CO3/IaHHE CUCTEMBI 0OecIe-
YeHHsI HAIMOHAIBHOW O€30MIacHOCTH JOJDKHO Oa-
3UPOBAThCA HAa CTPYKTYPHBIX W (PYHKIIMOHAIBHBIX
acreKkTax, rae GyHKIUH CBS3bIBAIOTCS C peanu3ye-
MBIMH MEPaMH, a CTPYKTYpa C CHCTEMOH CyOBEKTOB
oOecrieueHus] HallMOHAJIBbHOW Oe3zomacHocTH (Ha-
nuoHaskHas Oe3onacHocTh PecriyOnuku benapycs,
2003: 38-41).

B cBoro ouepens, B CTpYKTYypHO-(QYHKIIHOHAIb-
HOI1 cucteMe o0ecrieueHus HallMOHAIBHOM Oe30mac-
HocTu A.B. Omanes u B.C. IIupyMoB BBIIEISIIOT 1B
OCHOBHBIX 3JIEMEHTA: 1) KOHIIENTYaIbHO-IIPABOBYIO
MIOJICUCTEMY; 2) OpPTaHHM3AIHOHHYIO TOJCHCTEMY
(Omnanes 2010).

A IO. JleMu10B cUHMTaET, 4TO, UCXOIA M3 OOBEK-
TUBHBIX MOTPEOHOCTEH 3alUTHl HAITMOHAJIHHBIX UH-
TEPECOB, CTPYKTYpa CHCTEMBI 00eCTIEUeHHSI HAIIAO-
HaJIbHOW 0€30MacHOCTH J0JKHA BKIIOYATh HE JBa,
a YeThIpe OCHOBHBIX AJIEMEHTa: 1) TeopeTH4ecKyro
(KOHIIETITYyaTIbHYIO) TIOACHCTEMY; 2) HOPMATHBHYIO
MOJICKCTEMY; 3) HHCTUTYLIMOHAJIBHYIO MTOJICHCTEMY;
4) KOMMYHHKATHBHYIO TOJACHCTEMY. Teopermnue-
CKas MOJCHCTEMA IPeyCMaTPUBAET Pa3BUTHE TEO-
PETUYECKHUX KOHLENTOB, HOPMAaTUBHAs — UX MIPABO-
BOE€ 3aKpeIuieHne, MHCTUTYIIMOHAIIbHAS — CO3/IaHHe
COOTBETCTBYIOIIMX WHCTUTYTOB BIIACTH, & KOMMY-
HUKaTHBHAasi — OOeCleYeHne HMX B3aUMOJACHCTBHUS

41



Cucrema o0ecIieueHHst HaIlHOHAJIBLHOM 0e30macHOCTH PeCHyGJ'II/IKI/I Kazaxcran: TeopeTI/I‘leCKI/Iﬁ KOHIICIIT ...

MeXIy co00ii, a TaKKe C YeTOBEKOM OOIIECTBOM H
rocynapctBoMm B menoM (demumnos2010: 239).

B ToM xe acmekre, cUCTEMY HalMOHAJIbHOU
Oe3omacHoctH, o MHeHu0 A.U. Tlo3mHskoBa, 00-
pa3yeTr COBOKYITHOCTH YeThIpeX (YHKIIMOHAIBHBIX
MOACHUCTEM: 1) TOJCUCTEMBI UCCIIEOBAHUS U MPO-
THO3MPOBAHUS; 2) IMOJCUCTEMBbl MOHUTOPHHIA; 3)
MTOACUCTEMBI TPOGMITAKTUKH, 4) TTOICUCTEMBI OT-
PaXXEHUs, aKTUBHOTO IPOTHBOJICHCTBUS U MUHUMHU-
3anuu yiiepOa u mobouHsIx mocneacteuit (I1o3aus-
kxoB 2013).

T.B. Kukots-I'myxozenoBa cuuraer, 4yTo CH-
cTemMa oOecrieueHHUs] HAI[MOHAIBHON 0e30macHOCTH
MPEACTABISIET COOOW JTMHAMHYHYIO, ITOCTOSTHHO
JCHCTBYIONYI0 (DYHKIMOHAIBHYIO CUCTEMY, IPH-
3BaHHYIO0 OTpa)kaTh YTPO3bl HAIMOHAJIHHOW 0e3-
omacHocTy. [Ipn 3TOM, TaHHBEIM aBTOPOM yKa3bIBa-
€TCs Takash 3aKOHOMEPHOCTh, KaK MHBEPCHS TPE/-
TMIOJIATafoIIasi, YTO MPH OMUCAHUU OOBEKTOB HAIlH-
OHAJIEHOHN 0€30MMaCHOCTH TEPEUNCIISTIOTCS] YETIOBEK,
obmiectBo u rocynapctso. [lpu BeieneHun cyOb-
€KTOB 0o0ecIieYeHns HAIlMOHAIBHOW 0e30macHOCTH
yKa3aHHOE TEPEUMCICHUE OCYIIECTBISICTCS B 00-
PaTHOM MOPSJIKE: TOCYIapCTBO, OOIIECTBO, YEIOBEK
(Kukots-I'myxonenosa 2015: 181).

N.b. KapnamoBa mos cucteMoil oOecriedeHus
HaI[MOHAIBHON 0€30MMacHOCTH MOHUMAET «COBOKYTI-
HOCTH CyOBEKTOB, CHJI, OPTAaHOB M CPEJICTB HAIIHO-
HaJIbHON 0E30MacHOCTH, 00ECIICYMBAIOIINX HA OC-
HOBE JICHCTBYIOIIETO 3aKOHOIATEILCTBA U B PaMKaX
€JIMHON roCyJapCTBEHHOM MOJUTUKK Poccuiickoit
®denepauuy yCTOWYMBOE PAa3BUTHUE, PEATU3ALMIO U
3alUTy HaIMOHAIBHEIX WHTEepecoB» (Kapmamosa
2006: 13).

Mo muenuto A.A IIpoxokeBa, cucrema 00e-
CIIEYCHUS] HAIIMOHAILHOW 0€30IacHOCTH — 3TO Me-
XaHW3M, KOTOPBIA IpeoOpazyeT MPUHATYIO TOCy-
JIAPCTBOM IOJIMTUKY B 00J1aCTH HAIIMOHAILHOU 0€3-
OIACHOCTH B CKOOPAMHHPOBAHHYIO EATEIHLHOCTH
TOCYJapCTBEHHBIX OPTraHOB, OOIIECTBEHHBIX Opra-
HU3alUH ¥ TPaXJIaH Ha CIIUHBIX CTPATETHYECKUX,
MPaBOBBIX W OpraHu3anuoHHbIX ocHOBax (IIpoxo-
xeB 2005: 110). OnHOBpeMEHHO JaHHBIM aBTOPOM
YTOYHSIETCS, YTO OOCCIICUCHHE HAIIMOHAILHOMH 0€3-
OIMACHOCTA MOXHO paccMaTpuBaTh Kak JesTelb-
HOCTHb CyOBEKTOB, Kak c(hepy WX B3anMOOTHOIIE-
HUH, a TaKXkKe, KaKk cpeiy, B KOTOpOil hopMupyercs
CO3HaHHE OOIIECTBEHHOE, TPYNIIOBOE U WHANBHILY-
anpHOE (IIpoxoxkes 2005: 122).

Cx0XuX B3IJISZ0B MPUACPKUBAIOTCI Ka3aX-
craHckue yuyeHnsle. Tak, P.A. Hypra3zuna B cucteme
oOecrieueHusT HaIMOHAJILHOW OE30MacCHOCTH BBI-
JIENSIeT BUBI O€30TMAaCHOCTH W TPYNIHUPYET UX IO
chepaM OOIIECTBCHHBIX OTHOIICHUH, IS 3aIIUTHI
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KOTOPBIX TPEIIPUHUMAIOTCSI COOTBETCTBYIOIINE
mepbl (Hyprazuna 2014: 17-22). Cucremaruzanus
MPUHAMAEMBIX MEp M CYOBEKTOB MX OCYIIECTBIISIO-
X, o Muenuto P.A. Hyprasunoii, mo3Bosser 3a-
(huKCHMpOBaThH HAJTMYWE TOCYIAPCTBEHHOM U HETOCY-
apCTBEHHOW CHCTEM OOCCIICUCHHS HAIIMOHATHHOU
0e3onacHoctu (Hyprasuna 2014: 184-195).

K.E. Cmarynos u 10.B. Kyunnckas cumuraror,
YTO «HAlMOHaJIbHas OE30MacHOCTh €CThb MHOTO-
ypoBHEBasi (YHKIHUOHAIbHASI CUCTEMA, BHYTPH KO-
TOPOI TOCTOSIHHO TIPOMCXOJISAT MPOIECCH B3aMMO-
JIEHCTBUSI W TIPOTHBOOOPCTBA JKU3HEHHO BaYKHBIX
WHTEPECOB JIMYHOCTH, OOIIECTBa, TOCYAapcTBa C
pEaTbHBIMA W TOTEHIMAIBHBIMU yTPO3aMU STHM
uaTepecam» (Smagulov 2016: 61-62).

IIpu stomMm, kak moauepkuBaer J.K. Hypneu-
COB, «B crcTeMe o0ecredeHus] HallMOHAILHOU 0e3-
OTIACHOCTH HEOOXOAMMO JOCTIDKEHHE PaBEHCTBA H
OajaHca MEXIy €€ OCHOBHBIMH COCTABIISIOIIMMHU:
JUYIHOCTH-00IIECTBO-TOCYAAPCTBO, MECTO M POJIb
KOTOPBIX OIPENENSIOTCS XapaKTepoM OOIIECTBEH-
HBIX OTHOIICHUH, TOJUTHYECKUM YCTPOWCTBOM,
XapakTepoM BHYTPEHHHX W BHemHuX yrpo3 (Hyp-
mercoB 2009: 12).

[To muenuto, I'"M. [yiicen, JI.A. AUT:kaHOBOH,
3.I'. JIxanuinoBa, B3aUMOCBSI3b U 00YCIIOBIEHHOCTD
TpHaIbl: HWHTEPECHI, YTPO3bl, TMPOTHBOACHCTBHE
MPEJICTABJISIOT KapKac HAIlMOHAILHOW 0€30MacHO-
CTH CTpaHbl, OPTAaHUYHO BKITIOYAIOIINN BBIPAOOTKY
CTPaTErNYeCKON BHEIIHETOCYJapCTBEHHONW IIOJIU-
tuku ([yiicen 2019: 7).

Takum o0pazom, 00001Iast pasTUIHBIC TOYKH
3pEHHUs, MOKHO CJICJIaTh BBIBOJ O TOM, UTO Ha ypOB-
He 6a30BOT0 TEOPETHUECKOTO KOHLIENTA, MOJEIb CH-
cTeMBbl O0ecTIieueH s HaIMOHAIBHON 0€30TIaCHOCTH
OTIPEACISACTCS PA3IMIHBIME CIIOCO0aMU KIIACCU(H-
Kalliu €€ CTPYKTYPHBIX AJIEMEHTOB, T LEHTPalb-
HOE MECTO 3aHMMAIOT Mephl U CyOBEKTH obecIre-
YeHUs] HallMOHaJIbHOH Oe3omacHocTh. B cBoto ove-
penib, OTHOCUTEIEHO MEP BBICTPAUBACTCS MEXaHU3M
BBISIBJICHUS, aHAJIN3a, OIIEHKH M MPOTHO3HPOBAHUS
yrpo3 HaiuoHajbHOU Oe3omacHocTH. CyOBEKTHUB-
Hasl COCTaBIISIONIAsl JAHHOW CHCTEMBI TIPEICTaBIIeHA
rOCYJIapCTBEHHBIM U HETOCYapCTBEHHBIM CEKTOPa-
MH, COTJIACOBaHHOE (PYHKIMOHHPOBAHUE KOTOPBIX
obecrnieunBaeTcsl €IMHOM MMOJIMTUKON 0€30TIaCHOCTH
CTpaHBI.

B ToMm jxe mpeicTaBiIeHUH cHCTeMa obecreue-
HUSl HAIIMOHAJIFHOW 0€301MacHOCTH HaXOIUT 3aKpe-
mieHue B 3akoHe oT 6 suBaps 2012 roga «O Hamum-
oHanbHOW Oe3omacHocTH PecnyOnuku Kazaxcram»
(manee — 3akon) (adilet.zan.kz).

B uvactHOoCcTH, B oamyHkTe 5) ctathu 1 3akoHa
JlaeTcsl Clieyrolee MOHITHE: «ChcTeMa obecreye-
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HUSI HAIIMOHAJIbHOM Oe3onacHocty Pecyonuku Ka-
3aXCTaH — COBOKYIIHOCTb TPABOBBIX, OpraHU3aIH-
OHHBIX, 5KOHOMHUYECKHIX, TEXHUYECKUX 1 HHBIX Mep,
peanu3yeMbIX CyOBEKTaMH HalMOHAJIbHOU 0e30-
MAacHOCTH, B paMKaX TOCYJapCTBEHHOW TOJHTUKHU B
obnacTu HaMoOHAILHOH Oe3omacHocT (adilet.zan.
kz). Cornacno noamyskry 10) crateu | Ha3BaHHOTO
HOPMATUBHOTO TPABOBOTO aKTa, «CYOBEKThI HAIIH-
OHAJIBHOW 0€30MacHOCTH — FOCYIapCTBO, OCYIECT-
BJISIFOIIIEE CBOU TIOJTHOMOYHS Yepe3 OPraHbl 3aKOHO-
JaTEIPHON, WCIIOTHATEIHLHON M CyneOHOW BeTBeH
BJIACTH, a TAaKXKe TpaKIaHe W opraHuzanuu Pecry-
omuku KazaxcraH, y4acTBYIOIINE B peau3aiiy ro-
CyIapCTBEHHOH MOJIMTUKHN B 001acCTH 00SCIIeUCHIS
HaI[MOHAIBHOM Oe3omacHocTn» (adilet.zan.kz).

Yka3zaHHbIe HOPMBI TOJYYWIA CBOE Pa3BUTHE
B TiaBax 2-4 3aKkoHa, NETAIbHO PACKPBIBAIOIINX
CTPYKTYpPY, QYHKIMH, KOMIETCHIHIO, a TaKxKe
Mepbl CUCTEMBI O0OCCIICUCHUSI HAIMOHAILHON 0e3-
omacHoctH (adilet.zan.kz).

Takum 00pazoM, B paMKax OOIIMX METOMO-
JIOTHYECKHUX TOJXOJIOB K OpPraHWU3al[HOHHOMY I0-
CTPOCHUIO, cUcTeMa O0OecIeYeHUs] HaIMOHAIBLHON
6e3onacHoctu PecnyOnukn Kasaxcran monHocThio
COOTBETCTBYET COBPEMEHHBIM HAYYHBIM KOHIICII-
tam. BMecTe ¢ TeM, OT/eNbHbIC €€ COCTaBIISIONINE
B YaCTH MPAKTHYECKOH peann3aluyl BEINAAT He3a-
BEPILICHHBIMHU.

ITynkrom 2 cratbu 18 3akoHa MpeayCMOTpPEHO,
4TO0 TpeOOBaHMS MO OOECIEUEHUIO HATMOHAIBEHON
0e30macHOCTH B 00S3aTEITLHOM TIOPSIKE YIUTHIBA-
I0TCS TIPH:

— CTpaTernyeckoM IUIaHUPOBAHUH Harpasiie-
HUI W 3TaloB COIMUATBLHO-3KOHOMHUYECKOTO Pa3BH-
THS CTPaHBI;

— pa3paboTKe, MPUHATHH U UCTIOHEHUH 33aKO0-
HOJIATEIBHBIX ¥ MHBIX HOPMATUBHBIX MTPABOBBIX aK-
TOB B chepe HaunoHanbpHOW Oe3omacHocTH (adilet.
zan.kz).

Crparernveckoe IUIAHUPOBAaHUE HANpaBIICHUH
M JTaloB COLMAIBHO-DKOHOMHYECKOTO PAa3BUTHUS
CTpaHbl HAXOJUT CBOEC OTPa)KCHHE B JOKYMEHTAaX
CucTteMbl TOCYAapCTBEHHOTO IIaHUpOBaHus Pec-
nyonukn Kazaxcran (I[locranosnenue [IpaBurens-
ctBa, 2017).

B yka3aHHOM acIieKTe OTKPBITBIMH OCTAIOTCS
BOIIPOCBI, UYMO KOHKPEMHO 8 COOepIHCAMETbHOM
niare npedcmaegniiom coboii mpebosanus no obe-
CneveHu10 HayuoOHAaIbHOU De30NACHOCMU, KOMOpble
O0MICHBL YuUumvieamovcsi 8 dokymenmax Cucmemuvl
20CY0apPCMEEHH020 NIAHUPOBAHUSL, KAKUMU pe-
cypcamu u Kakumu npaKxmuyeckumu Oetucmeusimu
OONIICHBL  Peanu308bl86amMvcsi OaHHbIEe MPedOBaHUs
0151 docmudicerust ux sgpgexmusnocmu?

Hcxonst 13 HM3I0KEHHOTO, MPEXJIE BCEro, ak-
TyaJu3upyeTcs HEOOXOAMMOCTh pa3pabomKu KoH-
Kpemuvix mpeOoanuti no o0becnedeHur0 Hayuo-
HANbHOU 6e30NACHOCMU, UCNONbL3YEeMbIX NPU CMPaA-
meauyeckoM NAAHUPOBAHUU HANPABGTIEHUL U IINAN08
COYUANBHO-IKOHOMUYECKO20 paseumus Pecnydauku
Kaszaxcman.

He menee 3HauMMBIM SIBJISIETCSl CO3MaHME CH-
CTEMbl MOHMTOPHMHIA, aHAJIN3a, OLUEHKH M Ipo-
THO3UPOBAHUS YIpO3 HALMOHAIBLHBIM HHTEpEcam,
KOTOpasi OJHOBPEMEHHO OXBaThiBana Obl Mpere-
JBI KOMITETEHITUHA 32 TOCYIAapCTBEHHBIX OPTaHOB,
OTBETCTBEHHEBIX 3a OOeCIeYeHUe HAIMOHAILHON
0e30IMacHOCTH, B COOTBETCTBUU CO cTaThel 15 3a-
koHa (adilet.zan.kz).

C y4eToM MyJIbTHILIMKATUBHOTO XapaKTepa co-
BPEMEHHBIX YIPO3 HAIMOHAJIbHOH Oe30macHOCTH,
[0 CYTH, PeUb HICT O POPpMUPOBAHUU 0OUje2oC)-
0apCmMEeHHOU CUCTNEMbL PAHHE20 NPeOYNPEN’COeHUs,
Kak cpedcmea obecneuerus 8blpaboOmKu U NPuHsi-
MUs C80€BPEMEHHBIX U A0EKGAMHBIX PeUeHUll npu
paspabomxke u peanruzayuu doxkymenmos Cucmembvi
20CY0apcmeeHHo20 NAAHUPOBAHU.

B cBoro ouepenp, cuctemMa paHHEro Ipen-
YOPEeXACHUS TO0JDKHA OBITH NMpEACTaBlieHa MaKCH-
MaQJIBHO LIMPOKHM CIEKTPOM TOCYAAPCTBEHHBIX U
HErOCyIapCTBEHHBIX HAyYHBIX W aHATUTHYECKHX
CTPYKTYP, OTIEPUPYIOIINX €IUHOH, YHUBEpCATBLHON
METOZAOJIOTHEH ONMCAHMSI, aHAJIN3a U OLICHKH yIpo3
HaIMOHAIBHOW 0€30MacHOCTH.

Crenyer OTMETHTb, YTO HEOOXOAWMOCThH Pa3-
BUTHs TOCYIApCTBEHHOTO W HETOCYJapCTBEHHOIO
CEKTOpa HayYHOI'O M aHAJMTUYECKUX O0OCCIIeYeHUs
(http://caa-network.org/archives/19807), a Ttaxxke
CO3JIaHMs EIAMHOTO METOAOJIOTUYECKOr0 HHCTPY-
MEHTapusi, HAICJICHHOTO Ha CHCTEMHOE pEUICHHE
po0JieM HalmoHaIbHOU Oe3zomacHocTH (Yergaziev
2019), yxe momHMManach B Ka3aXCTaHCKOW Ha-
yke. OmHaKo, UCXOAs U3 MAacIITAOHOCTH, MIPEACTO-
SIIUX K PELICHUI0 OPTaHNU3aMOHHBIX U HCCIIEA0BA-
TEJIbCKUX 33734, JaHHYI0 padOTy HeENb3d CUUTATh
3aBEpPUICHHOM.

Hanee, MOCKOJBKY pa3padOTKa M peann3anus
JNokyMeHTOB CHCTEMBI TOCYJapCTBEHHOTO Ilia-
HUPOBAHUS CBs3aHA C 3aKOHOJATENBHBIM OOecte-
YEeHHEM MPOBOAUMBIX pedopM, TpedyeTcsl Taxxe
obecrieyuTh 0€30MaCHOCTh HOPMOTBOPYECKOTO
mporecca.

B yka3aHHOM KOHTEKcCTEe, KaKk OTMEYaJloch pa-
Hee, B COOTBETCTBHH C MYHKTOM 2 ctatbu 18 3ako-
Ha, TpeOOBaHUs MO OOECIEUEHUIO HAMOHAIBHON
0e30macHOCTH B 0043aTEIbHOM HOPSIKE YIUTHIBA-
IOTCSI TIpU pa3paboTKe, MPHHSATHH W HMCIIOTHCHUU
3aKOHOJATENbHBIX W HMHBIX HOPMAaTUBHBIX HPaBO-
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BBIX aKTOB B Cc(pepe HaIlMOHATHHOW OE30MacHOCTH
(adilet.zan.kz).

B npaktuueckoil miIoCKOCTH, TOCYJapCTBEHHbIE
OpraHbl, yKa3zaHHbIE B cTaTbe 15 3akoHa, IPOBOIST
OTIpE/IETICHHYIO SKCIIEPTHYIO OIIEHKY MTPOEKTOB HOP-
MaTHUBHBIX [TPABOBBIX aKTOB B c(hepe HAIIMOHAIbHOM
Oe3omnacHocTy. JlaHHas paboTa OCyIIECTBISAETCS IO
MTOCTYMAIOIIMM Ha COTJIACOBAaHUE W3 JIPYTHX TOCY-
JAPCTBEHHBIX OPTraHOB IMPOEKTaM 3aKOHOB, IOCTa-
HOBJICHWH, IPUKA30B U T.II.

B 10 xe Bpewms, kpumepuu omHocuMOCHU
KOHKDEMHbIX NPOeKmos K cghepe HAYUOHATbHOU
bezonacHocmu, Kaxk U Napamempvl OYEeHKU, HU
HOpMAMUHO, HU MemOOUYecKU He ONpeoereHbl.
YkazaHHOe OOBEKTHBHO BJICYET 332 COOOH B psie
ciy4aeB Ju0OO0 OTBJICUEHHE PECYPCOB COOTBETCTBY-
FOIIUX TOCYIaPCTBEHHBIX OPraHOB Ha BBIMOJHEHHE
HE CBOWCTBEHHBIX UM ()YHKIIHA, JIUOO MOJITOTOBKY
3aKJIFOYEHUH TI0 IPOEKTaM 3aKOHOB H JPYTUX HOP-
MaTHBHBIX IIPABOBBIX aKTOB 0Oe3 IIyOOKoH mpopa-
0OTKHM MpenMeTa MPaBOBOTO PEryJIHPOBAHHMS, MPH-
MEHUTENBHO K chepe obecrieueHnsT HAIIMOHAIbHOM
6e30macHOCTH.

[lomaraem, 4TO pemIUTh JAHHYIO MPOOIEeMYy B
MTOJTHOM 00BEME HE CIIOCOOHBI TaKXKE U CYIIECTBY-
FOIIUE BUBI HAYYHOW SKCIEPTU3BI MIPOSKTOB HOP-
MaTUBHBIX TMPABOBBIX aKTOB (IIPaBOBAas, YKOHOMHU-
YyecKasi, aHTUKOPPYIIIHOHHAS | 1Ip.).

Bo-niepBbIX, 10 OOBEKTUBHBIM MPUYMHAM, MPH
MPOBEJICHHH HAyYHOW SKCIIEPTH3bI, Yallle BCETO,
9KCIIEPT MOXKET OIEHUTH TOJNBKO PEAbHBIE YTPO3BI
HaI[MOHAJIBHON 0€30MaCHOCTH, BO3HHKAIOIINC U3
HEKayeCTBEHHOTO MPaBOTBOpYecTBa. BMmecTe ¢ Tem
B COOTBETCTBHUH C 3aKOHOJATEIILHBIM OTpeeieHH-
€M, HaI[MOHAJIbHAsE 0E30MAaCHOCTh COCTOUT B 3all[H-
T€ HAIIMOHAILHBIX HHTEPECOB CTPAHBI HE TOJIBKO OT
peaTbHBIX, HO W MOTEHITHANBHBIX yTrpo3 (adilet.zan.
kz). Peub UaeT 0 BBISABICHUH TOJILKO 3aPOXKIAIOIIC-
rocss KOH()pIMKTHOTO TOTEHIMAaNa, KOrja Tpoliecc
ere ciado MPOSBIISIETCS BOBHE, HE HOCHUT SIPKO BBI-
PaXEHHOTO XapakTepa Yrpo3bl, OOHAPYKUBACTCS B
BHJIE OTACIHHBIX, HHOTA HE CBA3aHHBIX MEXIY CO-
60ii paxTopoB. B maHHOM citydae onpenenuTh Hera-
TUBHBIC TOCJICJCTBHS MPABOTBOPUECTBA CHOCOOHBI
JIUIIb TITyOOKHe, CUCTEMHbIE HayYHBIE MCCIIEI0Ba-
HUS, IPEIMETOM KOTOPBIX HEITOCPEACTBEHHO SIBJIS-
F0TCs TPEOOBAHMS 10 O0SCTIICUSHUIO HAIIMOHATLHOM
0C30MacHOCTH.

Bo-BTOpbIX, HAY4YHOW SKCIEPTHU30M OXBaThIBA-
€TCsI TOJIBKO CTaus Pa3padOTKU MPOSKTa, TOTAA KaK
TpeOoBaHMs MyHKTA 2 cTaThi 18 3akoHa mpexycma-
TPHUBAIOT COIPOBOXKICHHUE IKCIICPTHBIMU OIICHKAMHU
BCETO IMKJIA )KU3HH HOPMATHBHOTO MPABOBOTO aKTa
— «pa3paboTKa», KIPUHSATUEY, KUCTIOTHEHHE.
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Juns pemenusi 0003HA4eHHON TPOOJIEMBI B Ha-
YYHOH nHTeparype OOOCHOBEIBaeTCS HEOOXO.IH-
MOCTb BBEJICHHS HAyYHOU DKCIIEPTUSHI Ha npedmem
CcOONMO0eHUs HAYUOHATLHBIX UHMEPECO8 8 POU Ca-
MOCMOSAMENbHO2O 8U0A IKCHEPMU3bL NO OMOeNb-
HbIM 3aKOHONPOEKMAM U 3aKOHOOAMENbHbIM AKMAM
(Mamonov 2019). Bmecte ¢ Tem, TaM e 0TMeYaeT-
Cs, UTO Ha TeKYIUHA MOMEHT JaHHBIM BHIBOJ CICAY-
€T pacCMaTpHUBaTh JIUIIb KaK KOHCTaTanuio (akra.
Jnst Toro, 4TOoOBI TPE/JIaraeMblil HHCTHTYT CTall pe-
QIBHO JIEHCTBYIOIUM MEXaHH3MOM, MOTpedyercs
pa3paboTKa KpUTEpHEB OTHOCHMOCTH KOHKPETHBIX
3aKOHOMPOEKTOB M 3aKOHOJATEIBHBIX aKTOB K ce-
pe HaIMOHAIBHOUW 0€30MacHOCTH, a TAKKe METO -
KH FIX DKCIIEPTHOH OIIEHKH, OTIpe/IeNIeHUE 3aKa3unKa
Y UCTIOJHUTENSI COOTBETCTBYIOIIETO BUAA HAYYHOMH
skcrnieptrssl (Mamonov 2019).

B nenmom, cumraem, 4TO mpeasiaraeMele HO-
BOBBEJICHUS TMO3BOJST CYIIECTBEHHO YCHUIIHUTH
cucteMy oOecrnedeHUs HalMOHAIBHOW Oe3orac-
Hoctn PecnyOmmkm KazaxctaH B €€ OCHOBHBIX
nmapaMeTpax, BKJIIOYasi PECypcHOE oOecreueHue
nesrenpHOCcTH CoBeTa bezomacroctu Pecmy6uam-
ku KazaxcTaH, Ha KOTOPBII BO37I0KEHBI PYHKIIUU
MOHHUTOPHUHTA U OLEHKU COCTOSHHUSI HCIOIHEHUS
CTpaTEern4ecKnX JJOKYMEHTOB TOCyAapcTBa IO
BOKHCHUININM HAIMPABICHUSIM Pa3BUTUS CTPaHBEI;
KOMIIJIEKCHOT'O aHAJIN3a U OLICHKH FOCyAapCTBEH-
HBIX NPOTPaMM, 3aKOHOIIPOEKTOB, a TAKXKE Pa3BH-
THSI CUTYaIlUd B CTpaHE, MUPOBEIX U PETrHOHAIb-
HBIX TEHICHLNH, TPOTHO3UPOBAHUE BHYTPEHHUX
¥ BHEIIHHUX yTPO3 HAIlHOHAIBHOW 0€30ITacHOCTH,
BBIpa0OTKa MPEATIOKEHUHN U ONIpeAelieHnEe Mep 10
UX NMPEenyNpeKICHUI0 U HeUTpanuzanuu; opraHu-
3aI[iy KOHTPOJIS 32 UCIIOTHEHHUEM 3aKOHOB B c(he-
pe oOecriedyeHUs: HAMOHAIBHOH 0€30MaCHOCTH,
000pOHOCTIOCOOHOCTH W TIPABONOPANKA, B TOM
guciie 32 O(POEeKTHBHBIM  HCIOJIH30BAaHHEM
CpeJICTB, HampaBiasieMbIx Ha 3Tu 1eiu (adilet.zan.
kz).

3akioueHmne

B cBomx OcHOBax NMOCTpOEHHE CHCTEMBI 00e-
CTICUCHUS HAIlMOHAJILHOU Oe30omacHocTH PecryOu-
ku KazaxcTaH IMONIHOCTBIO COOTBETCTBYET COBpE-
MEHHBIM Hay4YHBIM KOHIIETITaM.

Bwmecte ¢ Tem, 11t 3pQeKTUBHOTO ee PYHKIH-
OHHPOBAHUA B MPAKTUYECKON IJIOCKOCTH UMEETCS
MOTPEOHOCTh B Pa3pabOTKe KPUTEPHUEB M WHCTPY-
MEHTOB ONPEEJIEHUS COCTOSIHMS 3allUIIEHHOCTH
HAI[MOHAIBHBIX WHTEPECOB TMPUMEHHUTEIHHO K JI0-
CTIDKEHUIO TIPHOPUTETOB M IieNie JOKYMEHTOB
Cucrtemsl rocyapCTBEHHOTO IUTaHupoBaHus. s
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peUICHUA ,E[aHHOﬁ HpO6J’I€MLI HCO6XO,Z[I/IMO co3aa- BBCACHHWEC HOBOI'O BHIA Hay‘{HOﬁ 9KCIICPTU3BI I10
HHUEC CIHHOIO OGIJ_ICFOCY,I[apCTBeHHOFO MEXaHHU3Ma OTACIIBbHBIM 3aKOHOIIPOCKTAM W 3aKOHOAATCIIbHBIM
MOHUTOpPHWHI'A, aHAJIM3ad, OLUCHKU W NPOTHO3HUPOBA- aKTaM Ha MpeaMEeT CO6HIOIICHI/I$I HallMOHAJIBbHBIX UH-
HUA yTpo3 HaHHOHaﬂBHOﬁ 6630HaCHOCTI/I, a TaKXeE TCPECOB PCCHY6J'II/IKI/I Kazaxcras.
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K XAPAKTEPUCTUKE OTAEABHOW KATETOPUU
AAMUHUCTPATUBHbBIX MPABOHAPYLLEHUM,
NOCATAIOLLNX HA NMPABA AUMHOCTM,

MO 3AKOHOAATEAbLCTBY PECITYBAUKHN KA3AXCTAH

CraTbsl NOCBSWEHA aHAAU3Y OTAEAbHOM KAaTeropmMmM aAMMHUCTPATUBHbBIX MPABOHAPYLLEHWIM, NOCs-
raloLLMX Ha NpaBa AMMHOCTM MO 3aKOHOAATeAbCTBY PecnyOAnkmn KasaxcraH, no KOTOpbIM NOCTaHOBAEHME
0 BO36Y>KAEHUM AEAQ BbIHOCMTCS MPOKYPOPOM.

ABTOpaMM B CTaTbe PACCMOTPEHbI HOPMbI AEMCTBYIOLLEro 3akoHoAaTeAbcTBa PecnybGankm Ka-
3axCTaH, PEryAMpYIoLLME NMPaBOBble OTHOLIEHUSI KaCaTEAbHO MpPaB M CBOBOA AMUYHOCTM FPpaXkAaHUHA,
4yTO, coraacHo Koaekcy 06 aAMMHMCTpaATMBHBIX MpaBoHapylueHusx Pecry6amkm KasaxcraH, aamm-
HUCTPATMBHBIM MPABOHAPYLUEHWNSIM, MOCATAOWMM Ha NpaBa AMYHOCTU, nocBsuweHa raaBa 10. OaHako
coraacHo ctatbe 805 KoAIl PK «[Mpokypop BbIHOCMT MOCTAaHOBAEHME O BO3OYXAEHUM AeA 06
AAMMHUCTPATMBHbBIX NMPABOHAPYLUEHUSX, NMPEAYCMOTPEHHbIX cTaTbamu 74, 75 76, 77, 78, 79, 81, 82,
82-1, 93, 94, 95, 96, 97, 98, 99, 100...».

ABTOpPaMMCTATbUXaPAKTEPUCTUKEMOABEPIHYTbIABACOCTaBaaAMMHNCTPATUBHbIXMPABOHAPYLLEHNH,
NpeAyCMOTPEHHbIX CTaTbsiMM 74 1 76 Koaekca 06 aAMMHMCTPATUBHBIX MpaBoHapyLieHusx Pecrybamkm
KasaxcTtaH.

Tak, cratbert 74 Koaekca 06 aAMMHMCTPATMBHBIX MPABOHAPYLIEHUSX MPEAYCMOTPEHA OTBET-
CTBEHHOCTb AOAYKHOCTHbIX AWML, 33 COBEPLLEHNE HE3aKOHHbIX AEACTBUIA (0E3AENCTBII), NPENSTCTBYOLMX
MOAYYEHMIO AMLIOM rpaxkaaHcTBa Pecriy6amkm Kasaxcran. Ctatbs e 76 Koaekca 06 aAMMHUCTPATUBHbIX
NpaBoHapYLEHMSIX NMPeAyCMaTprBaeT OTBETCTBEHHOCTb 3a «AeNCTBUE (6e3AeCTBME) AOAXKHOCTHbBIX
AML, OrpaHMuMBalolllee MPaBO (U3MYECKMX AWMLl Ha CBOOOAY MNEpPeABMXKEHMs M Bbibopa MmecTa
>KUTEAbCTBA».

KAroueBble cAOBa: rocyAQpCTBO, NMPaBO, AMYHOCTb, AAMUHUCTPATMBHOE MNpPaBo, NMpaBOHApYLUEHME.
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2Academy of justice of the Republic of Kazakhstan, Kazakhstan, Nur-Sultan
*e-mail: Aman_umarov@mail.ru

On the characteristics of a separate category of administrative offenses that infringe
on the rights of the individual under the legislation of the Republic of Kazakhstan

The article is devoted to the analysis of a separate category of administrative offenses that infringe
on the rights of the individual under the legislation of the Republic of Kazakhstan, for which the decision
to initiate a case is made by the prosecutor.

The authors of the article consider the norms of the current legislation of the Republic of Kazakhstan
regulating legal relations regarding the rights and freedoms of the individual, citizen, which according
to the Code of Administrative Offenses of the Republic of Kazakhstan, Chapter 10 is devoted to admin-
istrative offenses that infringe on the rights of the individual. However, according to Article 805 of the
Administrative Code of the Republic of Kazakhstan, “ The Prosecutor makes a decision on the initiation
of cases of administrative offenses provided for in Articles 74, 75 76, 77, 78, 79, 81, 82, 82-1, 93, 94,
95, 96, 97, 98, 99, 100...".

The authors of the article characterize two elements of administrative offenses provided for in Ar-
ticles 74 and 76 of the Code of Administrative Offenses of the Republic of Kazakhstan.

Thus, Article 74 of the Code of Administrative Offences provides for the responsibility of officials for
committing illegal actions (omissions) that prevent a person from obtaining citizenship of the Republic
of Kazakhstan. Article 76 of the Code of Administrative Offences provides for liability for «the action
(inaction) of officials that restricts the right of individuals to freedom of movement and choice of place
of residence”.

Key words: state, law, personality, administrative law, offense.
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K xapaxrepucTrKe OTAENBHON KaTeTOpHH aJMUHACTPATHBHBIX IPABOHAPYIICHUH, TOCATAIONINX Ha MpaBa JIMIHOCTH ...
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KasakcrtaH Pecny6AnKacbiHbIH, 3aHHaMacbl 60MbIHILA
)KeKe aAAMHbIH, KYKbIKTapblHA KOA CYFATbIH 9KiMLLIAIK KYKbIK, OY3YLUbIAbIKTAPAbIH,
)KeKeAereH caHaTbiHa cMnaTrama

Makanra ic Ko3Fay TypaAbl KayAbiHbl MPOKYpop wwbiFapaTbiH KasakcrtaH PecrnybaAmkacbiHbIH
3aHHaMacbl 6OMbIHLLA XXEKE TYAFaHbIH KYKbIKTapblHa KOA CYFaTbiH 8KIMLLIAIK KYKbIK, OY3YLLIbIAbIKTapAbIH,
JKeKeAereH caHaTblH TaAAQYFa apHaAAFaH.

ABTOpAAp MakaAasa >KeKe aAaMmHblH, a3amaTTblH KYKbIKTapbl MeH 60CTaHAbIKTapblHa KaTbICTbl
KYKbIKTbIK KaTbiHacCTapAbl pettenTiH KasakcraH PecrybAMKacbiHbIH KOAAAHbBICTaFbl 3aHHAMACbIHbIH,
HOpMaAapbiH KapacTbipAbl, KasakcraH PecrnybAmKacbiHbiH OKIMLIAIK KYKbIK 6OY3YLIbIAbIK, TypaAbl
KOAEKCIHe CaMKec, >KeKe aAaMHbIH KYKbIKTapbliHA KOA CyFaTbiH SKIMLIAIK KYKbIK, OY3YLIbIAbIKTapFa
10-wbl Tapay apHaaraH. Aaansa KP 9KBTK-HiH 805-6abbiHa carkec «npokypop 6antapAa KesaAeAreH
BKIMLLIAIK KYKbIK OY3YLLbIAbIK, TYPaAbl iC KO3Fay TyYpaAbl KayAbl wWbiFapaabl 74, 75 76, 77, 78, 79, 81,
82, 82-1, 93, 94, 95, 96, 97, 98, 99, 100...».

Makanra aBTopaapbl KaszakctaH PecrnybamKacbiHbiH, OKIMIIAIK  KYKbIK, Oy3YLUbIAbIK, TypaAbl
KoaekciHiH 74 xaHe 76-6antapbiHAQ KO3AEAreH SKIMLLIAIK KYKbIK, OYy3YLIbIAbIKTAPAbIH, €Ki KypambiH
cunaTTaAbl.

MaceaeH, OKiMLLIAIK KyKbIK, 6Y3YyLUbIAbIK TypaAbl KOAEKCTiH 74-6a0blHAQ AayasbIMAbI AAAMAAPAbBIH
aAaMHbIH KaszakcraH Pecrny6AMKacbiHbIH a3aMaTTbIFbIH aAyblHA KEAEPT T KEATIPETiH 3aHChI3 ic-apekeTTep
(6peKkeTCi3AiK) >KacaFaHbl YLiH >KayarnkepLiAiri Ke3AeAreH. OKIMILIAIK KYKbIK, OY3YLbIAbIK, TypaAbl
KOAEKCTIH 76-0abblHAQ «AayasbIMAbI aAAMAAPAbIH, €PKiH XKYPIMN-Typy >KeHe TYPFbIAbIKTbI XXep TaHAay

KYKbIFbIH LUEKTENTIH apekeTi (8peKeTCi3Airi) yLiH» >kayankepLuiAik ke3aeAreH. (156)
TyiiH ce3Aep: MEMAEKET, KYKbIK, XKEKe TYAFa, KIMLWIAIK KYKbIK, KYKbIK OY3YLLbIAbIK,

BBeaenune

YacTHas )XU3Hb — IPABO YEJIOBEKA, IPU3HAHHOE
Bo BceoOme#t nexmapamum mpas denmoBeka OOH,
Me)I(Z[YHaPOI[HOM IMaKTC O IpaXJAaHCKUX U IMMOJIUTHU-
YECKUX MPaBaX, a TAKXKE BO MHOTUX JIPYTUX MEXKIY-
HapOIHBIX U PETHOHAIBHBIX COTameHmsX. JInaaas
JKU3Hb COCTABIIIET OCHOBY YEJIOBEUECKOI COBECTH U
JIPYTHUX UCTOYHUKOB, TAKUX Kak CB0001a COOpaHUii,
cB00OIa COBECTH, CBOOOIA 00BEIMHEHUH U CBOOO-
na cioBa. YacTHast )KM3HB MIPU3HAETCS B COBPEMECH-
HOM MHUPE OIHHUM U3 BaXXHEHIINX IIPAB YEJIOBEKA.

B xoHCTHTYIHAX psifa cTpaH MHUpa MPU3HAETCA
npaBoO Ha JIMYHYIO KU3Hb. Kaxk MUHHUMYM 3THU KOH-
CTUTYIIMOHHBIE HOPMBI COJIEPKAT MPaBO HA HETIPH-
KOCHOBEHHOCTb JKUJIMINA W TalHy mnepenucku. B
HCEKOTOPLIX HOBBIX KOHCTHUTYLUAX TAKKE NPEAYyC-
MOTpPEHO OTrpaHHuYEHHUE MpaBa Ha JOCTYI K MEPCo-
HaJIbHBIM JTAHHBIM.

B cratee 17 MexayHapoAHOTO IakTa O Ipax-
JMAHCKUX W TOJUTHYECKUX IIpaBaX, PaTU(HUIHPO-
BaHHOTO PecmyOmmkoit Kazaxcran, 3akperuieHo,
YTO «KAXKIOE JIUIO JOJDKHO OBITh 3alUIICHO OT
CaMOBOJIFHOTO, HWJTH HE3aKOHHOTO BMEIIATEeIhCTBA
JPYrUX B JINYHYIO U CEMENHYIO )KU3Hb, IPOU3BOJIb-
HOT'O UJIK HE3aKOHHOTO MPOU3BOJIa, OCITaTeIhCTBA
Ha KWIWIIE, TalHy TePeruCKH, MOIPhIBA YECTH H
JIOCTOUHCTBAY.
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[IpaBo Ha HEMPUKOCHOBEHHOCTh YaCTHOM KU3-
HU SIBJISIETCS. OJHUM M3 OCHOBHBIX JIMYHBIX IpaB
yeJIoBeKa, 3akperuieHHbIXx KoHctutynmeit Pecry-
omuku Kazaxcran. Ot Toro, Hackonbko 3¢dekTus-
HBIMH OYAyT KOHCTUTYIIMOHHBIE TapaHTHH Peaju-
3aiy ATUX JIMYHBIX MPaB, B TOM YHUCIE TIpaBa Ha
HEMIPUKOCHOBEHHOCTh YAaCTHOM KU3HH, BO MHOTOM
3aBHCHT TaKOW 0053aTeNbHBIN MPU3HAK JEMOKPATH-
YECKOTO 00IIecTBa, Kak JUIHAs CBOOOJAa KaXKIOTO
YyeJoBeKa.

[IpoBo3rnarias >ku3Hb, IPaBa U CBOOOIBI YEIIO-
BEKa BBICIIEH LEHHOCTBIO rocyaapcrsa, KoHcru-
TyIUsl 3aKpeIUIsieT TIaBHBIM MPUHIUII MPaBOBOTO
rocyapcTBa — JeMOKpaTHUeCKUd uiean no6pa. B
COBPEMEHHOM JIEMOKPaTHYECKOM I'OCYIapCTBE Ipa-
Ba YEJIOBEKA MPU3HAIOTCS BaXKHON IEHHOCTHIO He-
MaTepHaIbHOIO XapakTepa.

Uro Takoe nmuHas xu3Hb? Hu B omHOM HOp-
MAaTHBHOM IIPAaBOBOM aKT€ 3aKOHOJATENb HE JaeT
[IOJIHOTO M TOYHOI'O NOHMMAHMSI TaKMX MOHATHH,
Kak JINYHasl )KU3Hb, CEMEIHas TallHa, TMYHas TaiHa.
OnHako Ha TPAKTUKE Takue 0co00 HEOompeieiicH-
HBIE yCIOBHS OOBEKTa MPECTYMHOTO TOCATATENh-
CTBa MOT'YT CIIOCOOCTBOBATh HACHJILCTBEHHBIM TOJI-
KOBaHUSIM, UPPAIMOHATBHBIM OTPaHUYCHUSAM JILOO
PACLIMPEHUIO €r0 CMBICTA, YTO HEMpUEMIIEMO AJIs
YTOJIOBHO-IIPABOBOT'O PETyJMpOBaHus. B aTom ciy-
yae 0c000e BHIMaHUe HE0OXOIMMO YACITUTh MEpaM
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COBEPIICHCTBOBaHMs JICHCTBYIOLETO 3aKOHOZA-
TEJIBCTBA, BOCHOJHAIOUIMM IPOOENbl B NPABOBOM
PETYJIIMPOBaHUU BOIPOCOB  YTOJIOBHO-IIPABOBOM
3alIUTHl YaCTHOM >KHU3HHW IpaxkgaH, U GpopMUpOBa-
HHUIO €IMHOI0 IIepeyYHs] TEPMHUHOB, NPUMEHSIEMbIX
K TOHATHIO «HEIPHUKOCHOBEHHOCTh YaCTHOM JKM3HU
TrpaXkJaH» B paMKax rapMOHM3alMH 3aKOHOJATElb-
CTBa, KOTOpOE OyJEeT UMETh MECTO B KAYECTBE BCIIO-
MoraTelbHOH 9acTu 3TuX Mep. O6parasich K TAKUM
paccy>KAeHUsIM, Mbl CUUTAEM, YTO HEOOXOAUMO pe-
HINTh BBILIEYTIOMSHYTYIO IIPOOIEMY.

OcHOBHAfl YaCTh

Cy1iecTByeT MHEHUE, YTO, OTHOCS TIOHSITHE ITpa-
Ba Ha HENPUKOCHOBEHHOCTh YaCTHOM KH3HH YaIe K
COIMOJIOTHYECKON HayKe, 9eM K HayKe TpaBa, 3aK0-
HOJIATEJILHO 3aKPEIICHHAS 3all[UTa YaCTHOM JKU3HU
HE MEHSET KaTerOpHI0 YaCTHOHM XWU3HU Ha TPaBO-
Byto (KpacasumkoBa 1983: 49). Ha camom pere,
MPaBO Ha YaCTHYH COOCTBEHHOCTH JIETYE OTHECTHU
K YHCITY TPOU3BOJIHBIX IIPaB MO CPABHEHUIO C APY-
TUMH [TpaBaMM, U K TOMY K€ MOXHO OTHECTH OCY-
IICCTBIICHHUE UX 3aIUTHL. Je10 B TOM, 4TO Ha IpaK-
THKE HapyIIeHHEe TpaBa Ha HEMPUKOCHOBEHHOCTH
YaCTHOM JKU3HU CUATACTCS HApPYIICHUEM KaKHX-Jd-
00 KOHKPETHBIX IIPaB, TO €CTh JIMYHOW TEPEIHCKH,
JUYHON ¥ cCeMeWHOW TalHBI 1 T.1. TakuM oOpazom,
HapyIICHUE IMPEACIOB YaCTHOM JKWU3HU CUUTACT-
Cs HapyIICHUEM KaKHX-TM0O KOHKPETHBIX IPaB U
cB0o0OOx MHANBUIYYMOB. OTHAKO HapyIIeHHUE TIpaBa
rpax/iaH Ha HEMPUKOCHOBEHHOCTh YACTHOM JKU3HU
— 3TO HE HapyIIECHHUE MPaB, ONPEICISIEMBIX CAMUM
(U3MYECKUM JIAIIOM WM TIPHHAICKAIINX €My C
MOMEHTa POXJCHHUSA, a YIIEMJICHHE KaKHX-JINOO
MpaB U CBOOOJI, TapaHTUPOBAaHHBIX KOHCTUTYIHEH.
K mpumepy, B pecrmyOIMKaHCKOM CTPOWUTEIHCTBE
MpaBo Ha MPECTOJ 10 HACIEJCTBY HE TapaHTUPYET-
cs1 3akoHamu PecrryOnmkw.

To ects mpaBa M CBOOOJBI, OTpeAEIAIONINE
MpeJIeNbl JIMYHOW JKU3HU TPa)KJIaHWuHA, JIOJDKHBI
YYHUTHIBATh HE TOJBKO JIMYHBIE [IEHHOCTH, HO, TIpe-
KJIe BCETo, COIMalIbHBbIe, WHAYE TOBOpPS, He OyAeT
HEOOXOAMMOCTH B PEaIbHOM COLIMYME B BUJIE T'OCY-
JlapCcTBa, KOTOPBIA OyNIeT BBIpaXKaThCs B UX OIIpe-
nejeHun u 3ammre. TakuMm oOpa3om, ropasmo 0o-
Jiee BAXKHBIMH C TOYKH 3PEHUS JIMYHOCTH SBJISIFOTCSI
JUYHAs HEMPUKOCHOBEHHOCTH, MPABO HA 3aIIUTY OT
JI0OPOBOJIBHBIX MOCATATEILCTB Ha JINYHYIO U CeMEH -
HYIO KH3Hb, MPE3yMIIIUsS HCBUHOBHOCTH W WHBIC
€CTeCTBEHHBIE IpaBa dejoBeka. He momyckaercs
yIIeMJICHHE ATHX IpaB CO CTOPOHBI rOCYAapCTRa,
€ro OpPraHOB WJIM JOJDKHOCTHBIX JIMII, 32 UCKITIOYE-
HUEM CITy4aeB, IPeayCMOTPEHHBIX 3aKOHOM. TakuM

oOpasom, B yactu 2 ctarbu 12 Koncrutynuu Pecrry-
omuku Kazaxcran ckazaHo: «mpaBa U CBOOOJIBI Ye-
JIOBEKa MPHUHAJUICKAT KOKAOMY OT POXKICHUS, OHH
[IPU3HAIOTCS a0COJMIOTHBIMU, UX HUKTO HE MOXKET
OTJIMYHUTH, COJIEPKAHUE U MPUMEHEHUE 3aKOHOB U
WHBIX HOPMAaTHUBHBIX MTPABOBBIX aKTOB OTIPENEIISIOT-
CsI UCXOJISI U3 3TOT0Y», — 9acThio 1 craThu 39 Ha3BaH-
HOTO 3aKOHa OMNPEJAEICHO, YTO «IIpaBa U CBOOOIIBI
YelloBeKa M rpaKIaHWHA MOTYT OBITh OTpaHHUYEHBI
TOJBKO 3aKOHOM U TOJIBKO B TOW MEpPE, B KAKOW 3TO
HEO00XOJIMMO B IEJSAX 3aIIUThl KOHCTUTYITHOHHOTO
CTpOsi, OXpaHbl OOIIECTBEHHOTO MOpPSAKA, MpPaB U
cBO0O/T YeJIOBEKA, 3/I0POBbS M HPABCTBEHHOCTH Ha-
CEJICHUSD.

OTcroa cremyeT, 9To TPeaeltbl THYHON KU3HU
YeJIOBeKa KaK TPaKJIaHWHA, HAXOMSIIEToCs B KOM-
MIETEHIIMH KOHKPETHOI'O TOCYAapCTBa, COCTABIISIFOT
OCHOBY B3aWMOOTHOIICHWH TPaXKJaHWHA W HHOTO
rpaxkJIaHuHa, TpaXkJIaHuHa U TOoCyJapcTBa. A Tpa-
HUIIBI MHIUBUIYaTbHOHN KU3HU KOHKPETHOTO HHTH-
BHIyyMa 3aKJIa/IbIBAIOT OCHOBY OTHOIICHUN MEXITY
WHIMBUIOM ¥ MHBIM WHIWBUIOM, WHIAMBHIIOM H
COLIMYMOM KaK OOIIHOCTHIO WHAWBHIIOB B IIEIIOM.
[ToTOMy YTO MOHATHE «JIUYHAS KU3HBY» OXBAThIBACT
IIUPOKUIM CIEKTp OOIICUEIOBEYSCKUX IIEHHOCTEH,
OTIPE/IETISIEMBIX OTPEICTICHHBIMI ACTIEKTaAMH YKH3-
HeAesITeNbHOCTH uenoBeka. OTcroma cieayer, uTo
TIOHSITHUE «JTUYHAS J)KU3HBY» B OMOJIOTHIECKOM CMBIC-
ne Oonee WIASHTUYHO TOHATHIO OBIT, HEXEIH YeM
MTOHSITHE «KU3HBY. B CBSI3U ¢ 3TUM KaTeropus 4acT-
HOM JKU3HU, SBJISSICH ITUPOKO OCMBICIICHHBIM TTOHSI-
THEM, BKIIOYaeT B ceOs MHOXKECTBO MHBIX TPaB H
cB000/1. [loaTOMY Ha MpakTUKE OYCHB CIIOKHO JaTh
KOHKPETHOE IMOHSITHE PacCMaTpPHBAaeMOTO IpaBa H
OTIPEIETINTh €r0o TpeAeNsl. B maHHOM ciydae ams
OMpPENCICHHUS CMBICIIA TIOHATHUS <JIUYHAS KU3HB
HE00XO0JIMMO PacCMOTPETh OCOOEHHOCTH COIIHAITh-
HO 3HAYMMOTO M HETOCPEICTBEHHO CBS3aHHOTO C
HuM ObiTa uHAMBKHIA. B KoHcrutynuu PecnyOnuku
Kazaxcran, npunsroit B 1995 rogy, B nepByio oue-
peap MPeICTaBIICHBl TpaKIaHCKUE (JIMIHBIC) IpaBa
1 cBOOOJIbI, BO BTOPYIO — IIOJIUTHYECKHUE, @ 3aTEM —
SKOHOMHUYECKHE, COLMAIbHBIE U KYJIBTYPHBIC ITpaBa
1 CBOOOIBI.

Cornacao KoAIl PK agmMuHHCTpaTHBHBIM Mpa-
BOHAPYIICHUSM, TTOCSTAIONINM Ha MpaBa JINYHOCTH
nocssmieHa riraBa 10 (ct.ct. 73 — 100). Omgrako co-
rinacHo crathe 805 KoAlIl PK «IIpokypop BeIHOCUT
IIOCTAHOBJICHUE O BO30YXXICHHH JIen 00 aIMUHU-
CTPAaTUBHBIX IPABOHAPYILICHUSAX, MPEIYCMOTPECH-
HBIX craThamu 74, 75 76, 77, 78, 79, 81, 82, 82-1,
93, 94, 95, 96, 97, 98, 99, 100...».

Takum 00pa3oM, POKYpop BO30OYkKAaeT Mpo-
M3BOJICTBO HE 0 BCEM aIMUHUCTPATHBHEIM JIeiaM,
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MOCATAIOLINM Ha [IPaBa JITYHOCTH, a 110 OTAEIbHBIM
cratesiM. K HUM OTHOCSTCA: BOCHPENSATCTBOBAHUE
noJTyueHuto rpaxxaancrtea Pecny6nuku Kazaxcran
(ct. 74), orpaHuyeHue mpaBa CBOOOAHOrO Iepe-
IBIDKEHUS W BBEIOOpa MecTa JKHATEIhCTBA (CT. 76),
BOCITPEIISITCTBOBAHNE 3aKOHHOM JIESITEIbHOCTU 00-
LIECTBEHHBIX OOBEIMHEHHH, OIaroTBOPUTEILHBIX
opranmzanuii (cr. 77), OTKa3 B MPEeIOCTaBICHUH
¢usnyeckomy smity uHGopmanmu (cT. 78), Hapy-
LIeHue 3aKoHopartenbcTBa PecryOnuku Kaszaxcran
0 TIEPCOHATBHBIX NMAHHBIX M WX 3amure (CT. 79),
HapylIeHHEe MEIUIMHCKUM pabOTHUKOM MpaBHII
BbIJIAUH JIUCTA WJIH CIIPABKU O BPEMEHHON HETPY0-
cnocobnoctu (ct. 81), HapylIeHHe MEAMIUHCKAM
pabOTHUKOM MpaBUII peaan3alyu JEeKapCTBEHHBIX
CpeACTB M TpeOOBaHMU MO BBIIMCHIBAHUIO peEIIeIl-
TOB, YCTaHOBJICHHBIX 3aKOHOAATEILCTBOM Pecrry-
omukn Kazaxcran (ct. 82), HapylieHHe 3aKOHOa-
tenbeTBa PecnyOimku Kazaxcran o MUHUMAaIbHBIX
COLIMAIBHBIX CTAaHAAPTaX U UX rapaHTHsx (cT. 82-1),
HapyLIeHHEe MpaBuil o0ecredeHus: 0e30MacHOCTH U
oxpaHnsl Tpyza (ct. 93), HapymieHne TpeOoBaHUH 3a-
KOHOJIATEJILCTBA IO TIPOBEJICHUIO aTTECTAIIH TPO-
H3BOJICTBEHHBIX OOBEKTOB IO YCIOBUAM Tpyna (CT.
94), HeobecrieueHNE pacCIICIOBAaHUS HECYACTHBIX
CITy4aeB, CBSI3aHHBIX C TPYIOBOH JEATEILHOCTHIO
(ct. 95), coxprITHE (paKTa HECUACTHOTO CIIydas, CBS-
3aHHOTO C TPYJOBOH NeSTENBHOCTHIO (CT. 96), Hapy-
HieHue TpeOOBaHMI 3aKOHOJATENCTBA TI0 3aKIIIO-
YEHUIO KOJUIEKTUBHOTO I0TOBOPA, COryamenus (CT.
97), HapylleHHe 3aKOHOJATeNhCTBA PecmyOnmnku
Kazaxcran o 3anstoctn Hacenenus (ct. 98), Hapy-
LIeHue 3akoHopartenbcTBa PecryOnuku Kaszaxcran
0 ToCymapcTBeHHOU ciyx0e (cT. 99), obpamenune
BO Bpea (PU3MYECKOMY WU FOPUANYECKOMY JIUIY
MTOAaHHOK UM kaito0s! (cT. 100).

[IpaBa 1 cBOOOBI YeTTOBEKA SIBJISIOTCS BBICIICH
LEHHOCTHI0, MproOpeTaeMoii mpu poxaeHuu. C Mo-
MEHTa POKACHUS YEJIOBEK UMEET MPaBO Ha KHU3Hb,
Ha TPaKIAHCTBO, HA UM U T.1. OTIETbHBIC BHIBI
MpaB NpUOOPETAIOTCS 1O TOCTHKEHHU OIpEe/eIIeH-
HOTO Bo3pacTa. MOXHO CKa3aTh, UTO MIPaBa YeJIOBE-
Ka — 3TO Mepa BO3MOKHOT'O TTOBEJICHUSI.

[IpaBa yenoBeka ciaeayeT NOHUMATh, KaK OIpe-
JIeJICHHBIE COLIMAJbHBIE BO3MOKHOCTH, YCTAaHOB-
JICHHBIE 3aKOHOJIATEJbHBIM ITyTeM U SBISIOIINE-
Csl HEOTHEMJIEMOW COCTaBHOW YacThIO IPAaBOBOTO
cTaryca JIMYHOCTH, OOECHEYCHHbIE COOTBETCTBY-
IONMMH  FOPUIMYECKUMH TapaHTUsIMH U IIPOIIe-
nypamu ux peanmuzauun (ITomsxos 2011a: 83). Ilo
MHEHHIO U3BECTHOIO yueHoro-topucta fAsuua JI.C.,
«TIpaBa YelloBeKa — 3TO COIUANBHBIN (PeHOMEH, OT-
paKaloOmUi BakKHbIE YEpPTH, CBOWCTBA, KauecTBa
YeIIOBEYeCKO JTMYHOCTH, 00YCIOBJICHHBIE JTaHHOU
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CTYICHBIO HCTOPUYECKOTO PA3BUTHSA OOIIECTBa»
(ABuu 1985: 82).

Bo ucnonnenue IMocnanust I'nmaBsl rocygapcTsa
Hapoay Kazaxcrana ot 2 cenrsops 2019 rona «Kon-
CTPYKTUBHBIA OOIIECTBEHHBIH JHAIOr — OCHOBA
CTaOMIBHOCTH W TIpolBeTanus Kazaxcrana, paspa-
6otan 3akoH Pecrybnuku Kazaxcran ot 27 nexadpst
2019 roga Ne 292-VI «O BHeceHHUH U3MEHEHUH U
TIOTIOJTHEHUH B HEKOTOPBIC 3aKOHOAATEIILHBIE aKThI
PecriyOonuku Kazaxcran mo Bompocam COBEpIIIEH-
CTBOBAHHS YTOJOBHOTO, YTOJOBHO-IIPOIECCYalb-
HOTO 3aKOHOJATEILCTBA W YCHJICHUS 3allTUTHI TIPaB
JIMYHOCTI.

Vka3zaHHbIC N3MCHEHNS 3aKOHA BBEJICHBI B JICH-
ctBue ¢ 15 saBaps 2020 rona u, B IEpBYIO OYepepb,
HaIpaBJCHBl HA UCKIIOYCHUE OTACIBHBIX KaTero-
puil aTMUHUCTPATHBHBIX MIPaBOHAPYIICHUH, BBUILY
MMEIOTIEHCS BOBMOXXHOCTH PACCMOTPEHUS PETyIIn-
PYEMBIX UMH OTHOIICHUH B TUCITUILTUHAPHOM KOO
Tpa)1aHCKO-TIPABOBOM TIOPSIZIKE.

B cBsi3u ¢ manapM dakrom, B raase 10 Kogek-
ca PecyOnmukn Kazaxcran 00 aMUHHCTPaTHBHBIX
MPaBOHAPYIICHUSAX IIPABOHAPYIICHUS, TIOCSTAO-
IIMe Ha MpaBa JUIHOCTH, & UMEHHO 2 COCTaBa mpa-
BOHApYIIEHUH, pacCMaTPUBACMBIX CYAaMHU, ObUIH
nepesaHsl Ha PacCMOTPEHHE B YIIOTHOMOYEHHBIC
OpraHbl, B TOM 4YHCIIE U CTaThsi 75 «OTKa3 IOJDK-
HOCTHOTO JIMIIA B MIPUHATUU JIOKYMEHTOB, 0o0parie-
HUAW QU3WYECKHUX U IOPUANYSCKHUX JIHI, a TAKOKEe He
pPacCMOTpPEHHE UX IO CYIIECTBY, MOTHUBUPOBAHHBIC
HE3HAHUEM SI3BIKAY.

Ecnm e TOBOPUTH 0 XapaKTepUCTHUKE aIMUHH-
CTPATHBHBIX MPABOHAPYIICHUM, TOCATAIOMUX Ha
MpaBa JIMYHOCTH 110 3aKOHOIaTENNbCTBY PecnyOnnku
Kazaxcran, 1o KOTOpPBIM ITOCTAHOBJICHUE O BO30YK-
JIEHUU Jiella BEIHOCUTCS MPOKYPOPOM, TO XOTEIOCh
OBl yJIeNUTh BHUMaHUE COCTaBaM aJMUHHCTPATHB-
HBIX IMPaBOHAPYIIEHUH, TIPETyCMOTPEHHBIX CTAThS-
mu 74 u 76 KoAIl PK.

Tax, crarpeti 74 Komekca 00 amMUHUCTpaTHB-
HBIX TIPAaBOHAPYIICHHUAX TIPEIyCMOTPEHA OTBET-
CTBEHHOCTH B BHJIE IITpada B pazMepe MATHAIIATH
MECSYHBIX pPAaCUYETHBIX II0Ka3aTelel CO CTOPOHBI
IOJDKHOCTHBIX JIMI] 3a COBEpINECHHUE HE3aKOHHBIX
neiicTBuil (0e31eiiCTBUI), MPEMSTCTBYIOIUX TOY-
YeHHWIO JUIIOM TpaxnaHcTBa PecrmyOmmku Kazax-
ctaH (http://adilet.zan.kz/rus/docs/K1400000235).

[IpaBonpuMeHuTenbHAs NPAKTUKA CBHUICTEIh-
CTBYET O TOM, YTO MHOTHE IO CTAIIKHBAIOTCS C
TEM, UTO Y HUX BO3HHKAIOT IIPOOJIEMBI C MMPOIIECCOM
o opMIICHUS TPaXKIAHCTBA.

Ilon neiictBHeM MO0 O€3NENCTBHEM TOK-
HOCTHBIX JIHII, TMPEMSTCTBYIONIUX TOIYyYCHHUIO JIH-
LIOM TPaKJIaHCTBA, MOKHO BOCIIPUHSTH, K IPUMEPY,
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3arpoc JOKYMEHTOB, B KOTOPBIX HET HEOOXOIMMO-
CTH; OTKa3 B IIOJIy4YE€HUH JOKYMEHTOB Ha oQopmiie-
HUE rPaXKJIaHCTBA U, BOOOIIE, JTFOObIC IEHCTBHS, KO-
TOpBIE MEIIAIOT JIMLLY PEaIn30BaTh CBOM 3aKOHHBIE
npasa.

CornacHo cratbe 10 Koncturynun PecrryOnuku
Kazaxcran «rpaxnanctBo Pecybnuku Kazaxcran
IpruoOpEeTaeTcs U MPEKPaIaeTcsi B COOTBETCTBUH C
3aKOHOM, SIBJSICTCS] €IUHBIM U PaBHBIM HE3aBUCHUMO
oT ocHOBaHmii ero mpuodOperenus» (http://adilet.
zan.kz/rus/docs/K950001000 ).

B coorBerctBuM co crartbel 1 3akona Pecmy-
ommku Kazaxcran ot 20 gexabps 1991 roma 1017-
XII «O rpaxnmanctee Pecny6mmkm Kazaxcram»
MOJ] TPaKAAHCTBOM MOHMMAETCS «yCTOWYMBasi MO-
JUTUKO-TIPaBOBasi CBSA3b JIMLA C TOCYAapCTBOM,
BBIpQXKAIOIIask COBOKYIMHOCTh WX B3aUMHBIX TIpaB
u oOs3aHHOCTEH». B Hactosimiee BpeMs B Hayke
KOHCTUTYLIMOHHOTO IpaBa HE BbIpaOOTaHa equHas
MO3HIIUS TI0 TIOBOJY COJICPXKAHUSI TIOHSTHS TPaxk-
nmanctBa. OIHAKO ClIeqyeT OTMETUTh, YTO UMEIOTCS
YCTOSIBILIKECS B FOPUANYIECKOI HAYKE TPU OCHOBHBIX
CMBICJIOBBIX 3HAYEHUS TEPMHUHA «TPAKIAHCTBOY: a)
TPaXJaHCTBO KaK IIOJIMTHKO-IIPABOBOE SIBJICHHE,
ompezessioliee 0coObIi XapakTep B3aUMOOTHOLIE-
HUI YeJI0BeKa 1 MOJUTHKO-COLMAILHOTO 00pa3oBa-
HUSI — rocygapcTBa; 0) TpaskIaHCTBO KakK OAHO M3
OCHOBHBIX CyOBEKTUBHBIX IIPaB YENIOBEKA (KaXKIbIH
YeJIOBEK UMEET MTPABO Ha TPAXKAAHCTBO, T.€. TIPeyc-
MOTpEHHast 3aKOHOM BO3MOXHOCTb JIMLA HAXOUThb-
cs1 B 00O3HAYEHHBIX BHIIIC B3aUMOOTHOIICHUSX C
rOCyJapCTBOM WJIM MIPEKPATUTh UX; B) TPAYKAAHCTBO
KaK KOHCTUTYLMOHHO-TIpaBoBoi MHCTUTYT (https://
www.un.org/ru/documents/decl conv/declarations/
declhr.shtml).

TonbKO MOCPENCTBOM I'pa)KIaHCTBA BO3HHKAET
IPOYHAas U yCTOMYMBAs B IPOCTPAHCTBE U BPEMEHU
NpaBoBas CBSI3b MEXKAY TOCYAapCTBOM M OTHAENb-
HBIM JIMLIOM, JAIOLIasl JIMIy W TOCyIapCTBY NPaBo
Ha MOJTHOE UCTIOJIb30BaHHE BCEX MPEUMYIIIECTB, BbI-
TEKAIOIINX U3 X B3aUMHBIX [IPaB H 00SA3aHHOCTEM.
TonbpKO Ha OCHOBE IPaXKIAHCTBA ONIPEACIICHHOTO I'0-
CyJIapCcTBa OTJCIBHOE JIUIIO MOXKET BOCIIOJIE30BATh-
Csl MAKCUMaJIbHBIM 00BEMOM TIPaB, FApaHTUPYEMBIX
3THUM TPa)XIaHCTBOM KaK BHYTPH I'OCYAapcTBa, TaK
1 B MeXayHapoHoM obmennn ([laBymosa 2012).

OcHOBaHMSMH TPUOOPETEHHsT Tpa)kIaHCTBA
B PecnyOnmuke Kaszaxctan sBISIOTCA: pOXXKICHHE
Ha Tepputopun Pecnybnmuku Kazaxcran; mpuem B
rpaxganctBo PecnyOnmkn Kazaxcran; Hanuuue
MEXTOCYJapCTBEHHBIX ~ OTOBOpOB  PecmyOnuku
KazaxcraH; WHbIE OCHOBaHHS, MPEIyCMOTPEHHBIE
HactosM 3akoHoM (http://adilet.zan.kz/rus/docs/
7910004800 ).

B rpaxnanctBo Pecniy6muku Kasaxcran moryt
OBITH IPUHSATHL:

- JINIIA, IOCTOSTHHO TIPO>KUBAFOIIHIE Ha TEPPUTOPHN
PecnyOnmuku Kazaxcran Ha 3aKOHHBIX OCHOBAaHHSAX HE
MEHee ITSITH JIeT JIM0O COCTOsIIHE B Opake C rpaXkIaHa-
mu Pecrry6nmkn Kazaxcran He MeHee TpeX JieT.

- TrpaxiaHe OBIBIIMX COIO3HBIX pecIyOuK,
MpUOBIBIIME C LENbI0 MOCTOSIHHOTO HPOKUBaHHUS
B Pecnybnmuky Kazaxcran, nMerommue OIHOTO M3
ONMU3KKX POACTBEHHHKOB — IpaxkaaH PecmyOmuku
Kazaxcran: pebeHka (B TOM 4YHCIE YCHIHOBIICH-
HOTO), Cympyra (Cymnpyry), OIHOTO W3 pOAUTENSH
(yceiHOBUTEINIEH), cecTpy, OpaTa, Aena win 0adyi-
Ky, HE3aBHCHMO OT CPOKa MX MPOKUBaHUs B Pecrry-
omuke Kazaxcras.

Bompocs! rpaxkaancTBa BOGHHOCTYXKAIUX, CO-
CTOANINX Ha BOWHCKOW CIyxk0e W IUCIOIUpPOBaH-
HBIX Ha Tepputopun Pecniy6nuku Kasaxcran, omnpe-
JENIAI0TCd  MEXTOCYAAPCTBEHHBIMH  JIOTOBOpPaMHU
PecriyOnukn  Kazaxcran  (http://adilet.zan.kz/rus/
docs/Z910004800 ).

B rpaxnanctso Pecriy6nuku Kazaxcran B ympo-
[IEHHOM (PeruCTPalMOHHOM) MOPSAKE MOTYT OBITH
IIPUHSATBI:

- OpaJIMaHbl, IOCTOSIHHO TIPOYKUBAIOIIIE HA TEP-
putopun PecnyOnmku Kazaxcran Ha 3aKOHHBIX OC-
HOBAaHUAX, HE3aBHCHUMO OT CpOKa MPOKUBAHMUS;

- peaOUIMTUPOBAHHBIC KEPTBBI MAaCCOBBIX IO-
JUTHYECKUX PENpecchii, a TakXKe WX TOTOMKH,
JIMIICHHBIE WA YTPATUBIINE TPAXKIAHCTBO 0€3 UX
CBOOOJHOTO BOJICU3BSIBICHUS, IOCTOSIHHO IPOXKHU-
BaroIue Ha TeppuTopuu Pecrryonmku Kazaxcran Ha
3aKOHHBIX OCHOBaHMX, HE3aBUCUMO OT CpOKa Mpo-
JKUBaHUS,

- JTHHYECKHE Ka3axw, oOydaromiuecss B BBIC-
mMX y4eOHbIX 3aBeqeHusix PecryOnukn Kazaxcran
(http://adilet.zan.kz/rus/docs/Z910004800 ).

B Konnenuuu npaBoBoit mnoautuku Pecmy-
omuku Kazaxcran Ha nepuon ¢ 2010 mo 2020 rr.,
yrBepkaeHHOH Ykazom llpesumenta PecryOnuku
Kazaxctan ot 24 aBrycra 2009 r., mogué€pKruBaeT-
csl, YTO B TpoIlecce AaJbHEMIIEero BOIUIOIIEHUS B
CTpaHe TPHUHIMUIIOB MPaBOBOTO TOCYIapCTBa Bax-
HO, C OJTHOW CTOPOHBI, TOOMBATHCS MAaKCHMAIBHO
BO3MOXKHOH TapaHTHPOBAHHOCTH OCYIIIECTBICHUS
KOHCTUTYIIMOHHBIX TpaB M CBOOOJ dYelIOBEeKa H
rpaXkJaHWHa, a ¢ IPYroil — 6e3ycIOBHOTO U UCYep-
MBIBAIOLIETO BBHITOJHEHUS! KOHCTUTYIIMOHHBIX 00sI-
3aHHOCTEW BCEMH TOCYAapCTBEHHBIMH OpraHaMH,
JOJDKHOCTHBIMH JIUIIAMH, TPaXkKIaHaMH B OpraHu3a-
nusamu (Kazaxcranckas npasaa 2009).

AHanmu3 3apyOeKHOTO 3aKOHOAATEIhCTBA, pe-
TYJIUPYIOMIET0 BOMPOCHI TPaXKIAaHCTBA, MO3BOJISET
c(hOpMyJINPOBaTh OCHOBHBIE IPUHLIUIIBL:
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1 EnuncTBO rpaxnaHcTBa. J{aHHBIA MpPUHIMIT
Oojee xapakTepeH IJsl YHHUTapHBIX TOCYIapCTB.
B rocynapctBax xe ¢ ¢enepaTHBHON (GOpMOH ro-
CYJIlapCTBEHHOTO YCTPOMCTBA JIMIO, KaK IPaBHIIO,
CUMTAETCS] TPAXKTAHUHOM COI032 M OJHOBPEMEHHO
cyowekra eneparum.

2 PaBeHCTBO Ipa)IaHCTBA.

3 JlocTynmHOCTh M CBOOOIHBIN XapaKTep rpaxk-
naHcTBa. JlaHHBIA TPUHLMII BBIPAXKACTCA B TOM,
YTO:

- KOKIbIH UeJI0BEK MIMEET IIPaBO HAaIPa>kAaHCTBO;

- IPOCTOTA IPUOOPETCHHUS TPAKAAHCTBA;

- IPaBO TPaXKAAHMHA HA M3MEHEHHE I'pakJaH-
CTBa;

- HUIMYHKE 3ampeTa Ha JIMIICHUE MPakJaHCTBa!

- TEHJCHLUS HA COKpalIeHUE JUI 0e3 TIpaxk-
JAHCTBA.

4 HeorpemneMocTb TrpaxaaHcTBa. JlaHHBIN
MPUHIUI TPOSIBISETCA, BO-IEPBBIX, B TOM, YTO
rpakJaHe OIpeleNICHHOTO0 TOCyJapCcTBa, IPOKHUBaA-
IOLIME 33 TPAHULICH, HE MOTYT OBbITh JIHIIEHbI IPaX-
naHcTBa. Bo-BTOPEIX, rpakJaHe KOHKPETHOTO TOCY-
JapCTBA HE MOTYT OBITh IIOABEPTHYThI BBICBIJIKE.

5 Ilpuoputrer HOPM MEXIYHAPOJHOIO 3aKO-
HOJIaTENIbCTBA HaJl HAI[MOHAIBHBIM 3aKOHOAATEIh-
CTBOM I10 BOIPOCaM Ipa)kIaHCTBA.

CortacHo cratbe 76 Komekca 06 amMuHUCTpa-
TUBHBIX NPABOHAPYIIEHUSIX OTBETCTBEHHOCTH Ha-
CTymaeT 3a «jaercTBue (Oe3neiicTBre) MOIKHOCT-
HBIX JIML, OIPaHUYMBAIOLICEe NPaBO (UIUUECKUX
JUII Ha cBOOONy TepeIBIKECHUSI M BbIOOpa MecTa
XKHUTENbCTBA (38 MCKIIOYEHUEM MOTPAHUYHBIX 30H,
3allpeTHBIX 30H IPH apceHasax, 0a3ax M CKiagax
Boopyxennsix Cun Pecnyonuku KazaxcraH, apy-
I'MX BOWCK M BOMHCKUX (hopmupoBanuii PecrryOnukn
Kazaxcran u 3anpeTHbIX pallOHOB IpH apceHaslax,
0azax u cknanax Boopyxkenubix Cun PecnyOnmuku
Kazaxcran, apyrux Boiick 1 BOMHCKHX (popMHUpoBa-
Huli PecnyOnuku KazaxcraH ¥ OTAEIBHBIX MECTHO-
CTEH, B KOTOPBIX MOT'YT OBITh yCTaHOBJIEHBI OIPaHu-
yenusi [IpaBurensctBom PecmyOnmku Kaszaxcran),
ecnu 3To JneicTBre (Oe3melcTBHE) HE COACPIKUT
MIPU3HAKOB YTOJIOBHO HakazyeMmoro aesHus» (http://
adilet.zan.kz/rus/docs/Z910004800 ).

Kak n3BecTHO, cBOOO A NIEPEABHIKEHHUS SBIISCT-
Cs1 OTHOM M3 (PyHIAMEHTAIBHBIX CBOOOT YETIOBEKA,
TECHO CBA3aHHOMH C peann3anueil Apyrux, He MeHee
BaXKHBIX IIPaB U CBOOOJ YEJIOBEKA.

OCHOBHBIMH MEXIYHapOIHBIMH HOPMaTHBHO-
MIPaBOBBIMH aKTaMH, 3aKPEIUISIOIMIMMUA CBOOOTY
NepeaABIKeHUs, SBISIOTCS BeeoOmmas nexmapanus
mpaB uenoBeka (ct.13) (https://www.un.org/ru/
documents/decl _conv/declarations/declhr.shtml)
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1 MeXIyHapOAHBIH MAaKT O TPaXTAHCKUX H II0-
mutrdeckux npasax (MIITTIIT) (ct.12) (https:/
www.un.org/ru/documents/decl conv/conventions/
pactprol.shtml). Pecny6nuka Kasaxcran parudu-
[UPOBaa 3TH OCHOBOIOJATAIONINE JOKYMEHTHI B
obnactu npaB denoBeka. C MOMEHTa paTh(uKauu
MeXTyHapOJHOTO TaKTa O TPAKIAHCKUX H TIOJH-
TUYECKUX TPaBax, NAHHBIM MOKyMEHT HUMEET s
Kazaxcrana obs3arensHyto criny. Ilockonbky nan-
HBII JOKyMEHT patuduiupoBaH, Kasaxcran 00s3an
npeactabiaTh qokian B Komurer OOH no npaBam
4esioBeka o coomonenun Hopm [lakra.

[IpuHIMTT CBOOOIBI MEPENBUKEHHS 3aKpEIICH
BO MHOrux KOHCTUTYIUSAX 3apyOekHBIX TIOCY-
napctB. K mpumepy, cratbs 10 Koncturyuuu Uc-
MaHWH, COTJIACHO KOTOPOH 32 HCIAaHIIAMH 3aKperLie-
HO ITpaBoO CBOOOIHO MEPEIBUTATHCA IO TEPPUTOPHH
Hcnanuu, a Takke npaBo cBOOOIHOTO BbE3/1a U BhI-
€371a U3 CTPaHBbI.

AHanornyHas HOpMa 3aKperuieHa B cTaTee 16
Koucrurymun Utanmuu. OgHako, TaHHAS CTAaThsI CO-
JIEP>KUT TaK)KE OCHOBAHUS JJIs1 OTPAHUYEHUS Iepe-
nBwkeHUua. K HUM OTHOCSTCS: BOIIPOCH OXpaHBI
3I0pOBBsSl M Oe30macHOCTH. B TO ke Bpemsi orosa-
pUBaeTCs, YTO OTPAHUYHUTEIBHBIC MEPHl HE MOTYT
OBITh CBSI3aHBI C MOJIUTHIECKIMH (DAKTOPaAMHU.

JlocTaToYHO BBICOKOM CTETCHBIO CBOOOIBI Tie-
pEeABIDKEHUS TOJB3YIOTCS rpakaane bpuranmm. Ux
MPaBO Ha CBOOOJY MEPEABIIKEHUS OCHOBBIBACTCS
Ha TPUHIUIAX OOIIEro mpaBa U MOXET OBITh IMOJ-
BEPrHYTO U3MEHEHHUSM CO CTOPOHEI apjaMeHTa.

OrpaHudeHusi aHHOTO TIpaBa PEryIHPYIOTCS
3aKOHOM O TpaBax YeJIOBEKa M BKIIOYAIOT TAKUE
Mepbl, KaK: YCTaHOBJIEHHE JOPOXKHBIX COOpOB, Ha-
JIMYUE MPABOBBIX TPEOOBAHUU K Ipa)iJlaHaM Peru-
CTPHUPOBATh CMEHY afjpeca WM COTPYIHHYATH C TO-
CyJapCTBEHHBIMU OpraHaM# | T.1.

Heobxomumo oTMeTHTH, YTO CBOOOIA TIepe-
newxkenusa B Coenunennbix llltarax mpusHaHa cy-
JIeOHBIMH OpraHaM{ KOHCTUTYLHMOHHBIM IPaBOM.
OnHako 3a1uTa npaBa CBOOOIHOTO MEPEIBUKCHUS
MpeI0CTaBJIeHA IITaTaM.

[IpaBo CBOOOIHOTO TIEPEABMIKCHUS PETYIIH-
pyeTcsl IMYHKTOM O TPUBWICTHAX W UMMYHHUTETaX
Koncrutynuun Coeaunennsix IlltatoB. CormacHo
NIaHHOMY TYHKTY TpakJIaHe KOHKPETHOTO IITaTa
MMEIOT TIPaBO HAa BCE MPHUBWIETHA U UMMYHHTETHI
TpaKJaH B HECKOJIBKHMX IMTaTax. B cOOTBETCTBUU
¢ 3akoHojgiaTenbcTBoM CIIIA HE3aKOHHBIM SIBISET-
cs1 Bpe3n uian Beie3g n3 Coeaunnennsix IlltaTos Oe3
JIEHCTBYIOIIETO MacropTa.

Paznen 21 rnaeel 2 Koncrutynuu FOxHOH Ad-
PUKH TakKe COACPKUT HOPMY, 3aKPETUISIONLYIO
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H.K. Anaxaes, A.b. Ymapos

NpaBo TpaxkaaH Ha cBoOoxy mnepeasmwxenus. Ogn-
Hako, 0e3yCIIOBHO, 3aKperuisieTcss cBoOonma mepe-
JIBUKEHHA TpakJaH MpHU Bble3e U3 crpasbl. [lpu
BbE3/IC B CTpaHy U MpeObIBaHUS B CTpaHE HOPMBI
KoHcTUTYIIMK yCTaHABIMBAIOT OIPaHUICHUSI.

Ecnu roBoputh 00 adpuUKaHCKUX CTpaHax, TO
3/1€Ch B 3aKOHOJATEIBCTBE PA3HBIX CTPaH UMEIOTCS
pasnnuusa. OmHAKO PO MEXIYHapOIHBIX COIJIa-
HICHUH, PETyIUpYIONINX CBOOOAY MepeABHKCHUS
rpaXJaH, paclHpOCTPAHSAIOTCS Ha OOJBLIMHCTBO
cTpaH ad)pUKAHCKOIO KOHTUHEHTA.

Tak, ctatbs 12 AdpuKaHCKON XapTHH MTpaB ye-
JIOBEKa M HApOAOB COACPKUT HOPMBI, PETYIUPYIO-
II¥€ TMOPSAIOK MEePEIBIKEHHS U TPOKUBAHUS TPaXK-
JaH B paMKax a(prKaHCKOTO KOHTHHEHTa. K HuM
OTHOCSATCSL:

- TIPaBO TpakIaH Ha CBOOOAY MEPEIBMIKEHHUS
U TPOKUBAHUA B Ipenenax rocyaapcrsa. OaHako
JaHHOE MPaBWJIO COAEPKUT OJHO YCIOBHE. JTO —
COOJII0/ICHNE 3aKOHA.

- IPaBO YeJIOBEKa Ha BBIE3/ U3 CTPAHBI U BHE3]
B Hee. [laHHOE MpaBO MOXKET OBITH OrPAHUYEHO 10
HEKOTOPHIM OCHOBaHMIM. K HUM OTHOCATCS: 3aIIu-
Ta HAaMOHAJIBLHOW O€30MacHOCTH, OXpaHa MpaBo-
nopsizka, 3a00Ta O 340POBbE M HPABCTBEHHOCTH
HaceJleHusl.

- TIPaBO YEJIOBEKa Ha yOEXKHILE B IPYTHX CTpa-
Hax B CIIy4ae Ipecie0BaHusl.

- BBICBUIKA WHOCTPAHHBIX TpaKAaH U3 CTpa-
Hbl BO3MOXHAa JIMIIb Ha OCHOBAaHUM 3aKOHHOIO
peLIeHHUS.

Crarpst 27 Kouctutyuuu Poccuiickonr ®ene-
pal COAEPKUT HOPMY, 3aKPEIUIAIOLIYIO IMPaBoO
rpaxkJaH Ha CBOOOJHOE IMEPEABHKCHHUE U IPOKH-
BaHue. BMecTe ¢ Tem, MpeaycCMOTpPEHBI U OrpaHu-
yuTenbHble Mepbl. K mpumepy, nepenBukeHue U
IIOCEJIEHUE B 3aKPBITHIX IOPOJax M IPUTPAHUIHBIX
paifoHaX BO3MOXKHO TOJIbKO Ha OCHOBAHMHM CIICIH-
AIBHOTO paspemeHns. Tak ke BBeIEHB! OrpaHuyde-
HUS Ha OTpEeNIEeHHBIX TEPPUTOPHIX BOIN3H MEXK-
JyHapoAHOU rpaHulbl Poccun, B aBapuilHBIX WIN
KapaHTHHHBIX 30HaX.

Kpome Toro, orpanndenus BBOIATCS IJIs JIHII,
3aKJIFOYEHHBIX O] CTPAXY, M0 MOCTAHOBJICHHUIO CY-
JIeOHOro MPUCTaBa, apecTa, MOANUCKU O HEBBIE3/E
Ha BpeMsl pacciieIOBaHHus YTOJIOBHOTO Jefa u Jp.,
TO €CTh B HHTEpecax MpaBOCY/Hs, a TAKKE B cIydae
HECEHUSI IPaXJaHMHOM BOMHCKOW OBUHHOCTH.

K ocHOBaHMSAM 1O OrpaHHYEHHUIO MpaBa TPax-
JlaH Ha Bble3 u3 Poccun otHOCATCA:

— HaJIM4YUe JOCTYIa K CEKPETHBIM JOKYMEHTaM
BO BpeMsl pabOTHI Ha TOCYAapCTBO MM B BOOPYKEH-
HBIX CHJIaX, BO BpEMs MPEIOCTaBIECHUS JOCTyNa U
JI0 5 JIET IOCIIe 3TOTO.

— 3aKJII0YEHHE TI0]] CTPAXKy, pacOpsKEHHUE Cy-
neOHOTo mpHcTaBa, NOAMNKUCKA O HEBBIE3IE U APYTHE
MEPpBbI, COBEPLIAEMbIE B HHTEPECAX NIPABOCYAUS.

— IPU3BIB B apMHUIO.

EceroBa C.K., Mmanrasuee M.M. ormedaror,
YTO «IIPaBO CBOOOTHOIO IMEPEABIKEHHS IIPUHATIE-
KHUT K YUCITY TeX MpaB, KOTOPHIMU 0COOEHHO JI0pO-
xUT yenoBek. OHO mpencTaBisieT coboro Hanbosee
pocToe M Hanboiee pernbeHOe TMPOSBICHUE JTHY-
HOW CBOOOJIBI — CBSILIEHHOTO TpaBa KaXXJoro 4eJo-
BEKa CBOOOJHO PacCHOPSKATHCS CBOCIO JIMYHOCTEIO.
OHO JIeXUT B OCHOBE MHIMBHUIYaIbHOW deJIoBee-
CKOHl nesiTenbHOCTH, 0€3 Hero 3Ta MocjienHsAs He-
MeiciuMa. Ho, B To e BpeMsi, OHO SIBIISICTCA OJHUM
13 TJIaBHBIX yCIIOBHI yCTONYNBOCTH OOIIECTBEHHO-
r'0 ¥ TOCYIapCTBEHHOTO MopsaKa. OCHOBHBIE YEPTHI
COBpPEMEHHOro oomiecTBa — riaodanu3anus MHpPO-
BOTO MPOCTPAHCTBA M YPE3BBIYAHO BBICOKAS CKO-
POCTh TEXHHYECKOTO Mporpecca, 4To o0ycIaBiInuBa-
€T IOSIBJICHUE BCE HOBBIX HIOAHCOB MUT'PALIIOHHOTO
mpaBa. Tak, MOsBISIFOTCS HOBBIE PABOBBIE YCIOBHS,
peryaupymomme cBOOOAHOE MepeIBHKEHIE, MEHSI-
FOTCSI TPAHMILBI ¥ OTHOIIEHUSI MEXIY TOCyIapCcTBa-
MU, TIOSBIISIIOTCS HOBBIE HHCTUTYTHI: PEIMUTpAIHS,
penarpuanus u t.4.» (Ecerosa 2010).

3ak/Ioyenne

[IpaBa yenoBeka MOCTOSIHHO Pa3BUBAIOTCS, IO-
BTOPSISl KaK BHYTPECHHUE, TaK U MEKIYHAPOTHBIC 3a-
KOHBI. [Ipy BO3HHMKHOBEHHHU HOBBIX IPaB M CBOOOJ
OCYHIECTBIsIETCA TOUCK A(()EKTUBHBIX CPENCTB U
CITOCOOOB 3aIUTHI TIPaB U cB0OO denmoBeka. CTpe-
MSIChb TOCTPOUTH JIEMOKPATHYECKOE U IIPaBOBOE
rocynapctBo, Pecrrydnika Kazaxcran ynenser oco-
0oe¢ BHMMaHHE BOMPOCAM IIpaB UEJIOBEKA W I[EHUT
YeJIOBEKa KaK HallMOHAIBHYIO IIECHHOCTb.

[Ipu3Hanme mpaB u cBOOOA YelOoBeKa O3Ha4a-
€T 3aKPEIUICHHE BCEro KOMIUIEKCa HEOTHEMIIEMBIX
mpaB u cB0OOA, mpemxycMOTpeHHbIX KoHcTHTY-
nuell rocynapcTBa OOIIENPU3HAHHBIME HOPMaMH
MEXIYHApPOIHOTO MPaBa, a TAKKE BBHITCKAIOIINX U3
ecTecTBeHHBIX NpaB. CoOnroieHue TpaB U CBOOO
YeloBeKa TpeOyeT OT TOCYJapCTBEHHBIX OPraHOB,
UX JIOJUKHOCTHBIX JIMII BO3JICPKUBATHCS OT JHOOBIX
JEeHCTBUMN, HApYIIAIOUINX WU YIIEMIISIOUIUX MpaBa
1 CBOOOJIBI YENIOBEKa W Ipa)KIaHWHA, a TAKKe CO3-
JlaBaTh BCE YCJOBHS ISl UX OCYIIECTBICHUS JIUIIA-
MU. 3aluTa mpaB U CBOOO YeOBEKa BKIFOYACT B
ce0s MeATENHHOCTh TOCYIAPCTBEHHBIX OPTAaHOB IO
BOCCTaHOBJICHHIO HAPYIICHHBIX TIPaB U CBOOO WU
NpEAYNPEXKICHUIO TAKUX HApYLICHUH, a TaKXkKe Ha-
MpaBjieHa Ha CO3JaHUE COOTBETCTBYIOIIMX IIPaBO-
BBIX FapaHTUM TAKOW 3aIUTHL.
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Mopanbs KOHCTUTYLIHOHHOTO CTpOsl Mpeanosa-
raeT IpeBOCXOACTBO YEJIOBEKa HaJl TOCYAapCTBOM,
TO €CTh YEJIOBEK CO3/IaH He JUIs TOCyAapcTBa, a Jis
rocynapcrBa. Koncrutynusa PecnyOmukm Kazax-
CTaH NPUHLUIHAIGHO OTJINYAETCSI OT KOHCTUTY-
LMH, paHee yCTaHaBIMBABIIMX I'OCYIapCTBO U €ro
WHTEPECHI BhILIE MpaB YeloBeka. Kak 3akperuieHo B
NeHcTByIOEeM 3aKoHe: «B Pecmyonmmke Kazaxcran
mpaBa U CBOOOBI YEIIOBEKa MPHU3HAIOTCS M TapaH-
TUpY1OTCs B cooTBeTcTBUU ¢ KoHcTuTynueil. [Ipasa
1 CBOOOBI YeJIOBEKa MPONKMCAHBl M KAKIOr0 OT
POXIEHHsI, OHU PU3HAIOTCS a0COTIOTHBIMHU, HUKTO
HE MOXXET MX pa3iudarh, U COACpKaHUE U IpUME-
HEHHUE 3aKOHOB W WHBIX HOPMATHBHBIX INPABOBBIX
aKTOB ONPEEIAIOTCS B 3TOM CBS3U.»

B cBs13u ¢ BO3pOXIEHHEM IOCYIapCTB, MOSIBIIE-
HUEM WHCTHUTYTOB, TapaHTUPYIOMIMX IpaBa M CBO-
00/bI YeIoBeKa U TpaKIaHuHA, KOHCTUTYLIMOHHBIN
HWHCTUTYT Y€JIOBEKA U IPAKAAHMHA IIOCTOSHHO IIpe-
TeprieBaeT n3MeHeHus. Takas akTuBu3anus Tpedyet
HEOOXOIUMOCTH COBEPIICHCTBOBAHHS MEXaHHU3Ma
3alIUTHI IPaB ¥ CBOOO YEJIOBEKA U IPaXKIaHHHA.

[ToaBons uTor Bompocam, CBA3aHHBIM C TpaBa-
MU H CBOOOJIaMH YeJIOBEKa, MBI BUIMM, 4TO Pecmy-
ommka KazaxcraH mpugaeT el ocoboe 3HaUCHUE U
OIICHUBAET ee KaK Ba)XHYIO M LIEHHYIO MpoOJeMy.
OO0 »TOM CBHIETENBCTBYET TOT (aKT, YTO 3a KO-
POTKHMIi IEpHOJ BPEMEHHU CTpaHa Meperuia K AeMo-
KpaTuH, 3aJ0’KHUjIa TIpaBa U cBOOOABI TpaXkaaH Ha
OCHOBE KOHCTHTYLIMOHHOTO CTpOsi, cHOpMHUpPOBa-
J1a BHYTPEHHIOI U BHEIIHIOK NOJIUTHKY. [lonso-
JIl UTOTH BOIIPOCOB, KAaCAIOIIUXCS MpaB U cBOOOA
4eJloBeKa, Mbl BHAMM, 4TO U PecrmyOnuka Kazax-
CTaH IpUaaeT eil oco0oe 3HaUE€HUE U OLIEHUBACT €€
KaK BaXHYIO U IeHHYIO npobaemy. OO 3TOM cBH-
JETENbCTBYET TOT (PAKT, YTO 32 KOPOTKOE BpEMs
CTpaHa ciejaja sIBHBI HOBOPOT K JAE€MOKpPATHUH,
3aJI0KWIIa TpaBa v CBOOOIBI TPaXKIaHUHA B OCHOBY
KOHCTHUTYLOHHOTO CTpOs, cOopMHpOBaia BHY-
TPEHHIOI0 W BHEIIHIOI TOJUTHKY. B Hacrosiiee
BpeMs BechbMa aKTyaJIbHON MPOJOJIKAET OCTaBaTh-
csl mpo0ieMa MUHUMHU3aLUK OrpaHUYEHUI cBOOO-
ITbI TIEPEIBIKCHUS M CBOOOIBI BRIOOpA MECTa KH-
TEJIbCTBA.

B cootBerctBuu co crartseil 77 Konekca Pecry-
omukn KazaxcraH o0 aJMHHUCTPATUBHBIX IPaBO-
HapylIEHUsAX NPEeIyCMOTPEHAa OTBETCTBEHHOCTH 3a

«BOCTIPETIATCTBOBAHHE 3aKOHHOW JICSITEIbHOCTH
0OIIIECTBEHHBIX OOBEAMHECHUH, a TaKkKe 0JIaroTBO-
PUTENBHBIX OpTraHU3alUil TOIKHOCTHBIM JIHIIOM
C WCIOJIb30BAHUEM CIY)KEOHOTO TIONOXKEHUS, a
pPaBHO BMEIIATEIBCTBO B 3aKOHHYIO JICATEIBHOCTD
3THX OOBEIMHEHHH, COBEPIIEHHOE JOJDKHOCTHBIM
JIMIIOM C MCIIOJIb30BAHUEM CBOETO CITy>KEOHOTO T10-
JIOKEHUS, TIOBJICKIIee HapyIICHHEe WX TpaB W 3a-
koHHBIX mHTepecoB» (http://adilet.zan.kz/rus/docs/
K1400000235).

OnHUM U3 BaXXHEHIIUX MPaB YEJIOBEKa SBISCT-
¢s1 KOHCTUTYIIMOHHOE TIPaBO YeJIOBEKa U TPakJaHH-
Ha Ha cBOOOJY o0beqrHeHMH. [JaHHOe paBo Haxo-
JTUTCSI TIO/T 3alIUTON TOCYapCTRa.

Cormacao crathe 2 3akoHa Pecmyonmukm Ka-
3axctad oT 31 mas 1996 r. Ne3 «O6 oOmiecTBeH-
HBIX OOBEIUHEHHAX», K OOIIECTBEHHBIM OO0B-
€IMHEHUSM OTHOCSTCS TIONUTUYECKHUE IapTHH,
npodeccCHOoHANBHBIE COIO3BI U IPYTHE 00 beINHEHNUS
rpaxnan (https://online.zakon.kz/Document/?doc
1d=1005615).

K npusHakam o0I11IeCTBEHHBIX 00 bEAMHEHUH OT-
HOCSITCSA:

— 10OPOBOIHHOCTE;

— HaJIM4Ke OOIIMX IIETICH;

— OCYIIECTBIICHUE IEATEILHOCTH Ha OCHOBE 3a-
KOHO/IaTeNILCTBA.

l'ocynmapcTBo siBIsieTCS TapaHTOM OOECIICYCHHUS
coOJroIeHnsT TIpaB M 3aKOHHBIX WHTEPECOB 0O0IIe-
CTBEHHBIX O0OBEINHEHHUH.

Ilox 06yIarOTBOPUTENILHOW OpraHU3aIUeH, Cco-
rnmacHo 3akoHy PecnyOmmkm Kaszaxcran ot 16
Hos10pst 2015 roma Ne 402-V 3PK «O 6Gnarotso-
PUTEIBLHOCTHY, TIOHUMAETCS «HEKOMMepYecKas
OpraHM3anus, CO3/[aHHAs M OCYIIECTBICHHS
ONaroTBOPUTEIHHOCTH B COOTBETCTBHUHM C HACTOS-
myM 3aKkoHOM, 3akoHamu PecnyOmuku Kazaxcraw,
MEXIYHapOIHBEIMU AoroBopamu PecryOmmku Ka-
3axcran» (https://online.zakon.kz/Document/?doc_
1d=32932361).

CoracHo 3akoHOMaTensCTBY PecmyOmmku Ka-
3axcTaH elb OJIATOTBOPUTENLHOCTH 3aKII0YaeTCs
B (hOpMUPOBaHUH B OOIIECTBE JyXOBHO-HPABCTBEH-
HBIX LIEHHOCTEM.

l'ocyaapcTBo sIBISICTCS TAPAHTOM 3alUTHI ITPaB
U 3aKOHHBIX HWHTEPECOB CYOBEKTOB OJIaroTBOpH-
TEJILHOCTH U MOJIB30BATEIIEH.
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PROBLEMS OF IMPROVING THE LEGAL MECHANISM
FOR CONSUMER PROTECTION AND
PROSPECTS FOR DEVELOPMENT

This article deals with the issue of protecting the rights of consumers when purchasing goods. Every
member of society, from a small to large, is a consumer of goods, works, certain or other services and often
faces a violation of consumer rights, so every citizen should know about their rights as a consumer and be
able to protect themselves. This question is relevant. In his address to the people of Kazakhstan, published
on October 5, 2018, the president of the Republic of Kazakhstan noted that the health of the nation is the
main priority of the state. Almost every person is a consumer of goods, works and services throughout his
life; he acts as a participant in the legal relations that have developed in the consumer market. At the same
time, consumer rights are often violated. The consistent formation and further development of the founda-
tions of civilized legal regulation of relations with the participation of consumers, which was supposed to
be in the period of formation of market relations, the foundation of which appeared, made it possible to
balance the interests of consumers in a timely manner with the interests of business and obtain a compre-
hensive basis of legal norms, proved its effectiveness and viability. In an unstable market economy, manu-
facturers often impose favorable conditions on consumers only for the purchase of goods and services.

Key words: consumer, consumer rights, consumer protection, competition, safe goods.
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TyTbIHYLUbIAAPABI KOPFayAbIH, KYKbIKTbIK, TE€TIriH XeTIAAIpY
MaceAeAepi XoHe Aamy BoAaLLaFbl

ByA Makaraaa TayapAbl caTbin aAy Ke3iHAE TYTbIHYLbIHbIH KYKbIKTApblH KOpFay MaceAeci Kapac-
ThIpblAaAbl. KOFaMHbIH 8pbip MyLLeci aspaH YAKEHTe AeRiH TayapAblH, XKYMbICTbIH, COA Hemece bGacka
KbIBMETTEPAIH TYTbIHYLLIbICbI HOAbIN TabblAaAbI XXOHE XKUi TYTbIHYLbIAIK, KYKbIKTAPAbIH OY3bIAyblHa Tar
60AaAbl, COHAbIKTaH 9p6ip azamaT 63 KyKbIKTapbl TYPaAbl TYTbIHYLLbI PETIHAE GiAYi XXKoHe 63iH KopFait
6iAyi Thic. bya maceae e3ekTi 60Abin Tabbiraabl. Kasakcran Pecny6amkacbitbib, Mpe3vaenTti 2018
>KbIAFBI 5 Ka3aHAQ >kapusinaHFaH KasakcTaH xaakpiHa JKoAapayblHAQ YAT AEHCAYAbIFbl — MEMAEKETTIH
6acTbl 6ACbIMAbIFbI €KeHiH atan eTTi. Ic Xy3iHAae ap apam emip 6oMbl TayapAapAbl, XYMbICTap MeH
KbI3METTEPAI TYTbIHYLLbI; TYTbIHY HapbIFbIHAQ KAAbINTACKAH KYKbIKTbIK, KATbIHACTAPAbIH, KATbICYLUbICHI
petiHae apekeT eTeai. CoHbIMeH Gipre TYTbIHYLLbIAAPAbIH, KYKbIKTapbl XXui 6y3blAaabl. Ipretacsl nanaa
GOAFaH HAPbIKTbIK KAaTbIHACTAPAbI KAAbINTACTbIPY K€3eHiHAE GOAXKAHFaH TYThIHYLLILIAAPAbBIH KATbICYbIMEH
KaTblHACTapAbl ©PKEHMETTI KYKbIKTbIK PEeTTeYAiH Heri3pAepiH A9MeKTi TYPAE KAAbINTACTbIpy >X8He
0AQH 8pi AAMbITY TYTbIHYLLILIAAPAbBIH MYAAEAEPIH BU3HEC MYAAEAEPIMEH YaKTbIAbI TEHAECTIPYre XKoHe
KYKbIKTbIK HOPMAAAPAbIH KEeLEHA| HEeri3iH aAyra MyMKIHAIK 6epAi, ©3iHiH TMIMAIAIr MEH eMipLIEeHAIriH
ADAEAAEAI. TypakCbl3 HapPbIKTbIK, SKOHOMMKA XKaFAaiblHAQ OHAIPYLLIIAEp KebiHece TYTbIHYLLbIAApFa TeK
TayapAap MeH KbIBMETTEPAI CaTbIN aAyAblH, KOAQMAbI LLAPTTAPbIH KOSIAbI.

TyiiiH ce3aep: TYTbIHYLbI, TYTbIHYLbIHbIH, KYKbIKTapbl, TYTbIHYWbIHbIH KYKbIKTapblH KOpFay,
GacekeAecTik, Kayincis Tayap.
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IMpo6AeMbl coBepLLUEHCTBOBaHMS MPABOBOr0 MeXaHU3Ma 3aLLMUTbl
norpebuTeAei U NepcrneKTMBbl Pa3BUTUS

B AaHHOM cTaTbe paccMaTpuBaeTCs BOMPOC 3allMTbl MpaB MoTpebuTeAs npu Mokyrke ToBapa.

KaxkAblii YAeH o6LecTBa OT MaAa A0 BEAMKA SBASIETCS MOTpebUTeAem ToBapa, paboThbl, TEX UAM UHbIX
YCAYT M 4acCTO CTAaAKMBAETCS C HapyLUeHWEM MOTPEOUTEAbCKMX MpaB, MO3TOMY KaXKAbIA MPadkAaHWH
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A.O. Surikpaeva

AOAXEH 3HaTb O CBOMX MpaBax Kak MoTpebuteAb v yMeTb 3almilaTbCs. ITOT BOMPOC 9BASETCS Ha
CEroAHSILLHMIA AeHb akTyaAbHbIM. [pesnaeHT Pecnyb6ankm KasaxcraH B [TocAaaHmm Hapoay Kasaxcrana ot
5 okTa6ps 2018 roaa OTMETUA, UTO 3A0POBbE HaLMM — FAABHbIN NMPUOPUTET rocyAapcTsa. [pakTmyecku
KaXKAblil YEAOBEK B TEUEHME XKM3HW BbICTYMAET NOTPeOUTEAEM TOBAPOB, PaboT M YCAYT; YYAaCTHUKOM
NMPaBOOTHOLLUEHWI, CKAQABIBAIOLLMXCS HA MOTPEOUTEABCKOM PbiHKE. [TpyY 3TOM YaCTo HapyLLAIOTCS NpaBa
notpebuteaent. NocaepoBaTeAbHOE POPMUPOBAHUE U AAAbHENLLIEE PA3BUTHE OCHOB LIMBUAM30BAHHOMO
NMPaBOBOIrO PEryAMpPOBaHMs OTHOLUEHWIA C Yy4vyaCTMEM MPEANOAAraeMblx MoTpebuTeAeit B MNepuoa
(hOPMMPOBAHMS PbIHOYHBIX OTHOLLEHWI, HA KOTOPOM BO3HWK (DYHAQMEHT, MO3BOAMAWN CBOEBPEMEHHO
c6araHCUpOBaTh MHTEPECHl NOTpebuTeAei C MHTEpecamMmn GM3HECa M MOAYYUTb KOMIAEKCHYIO OCHOBY
MpaBoOBbIX HOPM, AOKa3aB CBOK 3(EKTUBHOCTb U >KM3HECNOCOBHOCTb. B ycAoBMSX HeCTabUAbHOW
PbIHOYHON 3KOHOMMKM MPOU3BOAMTEAM YACTO AMKTYIOT MOTPEOGUTEASM TOABKO BbIFOAHbIE YCAOBMS

MOKYMKW TOBAPOB M YCAYT.

KaoueBble cAoBa: noTpebuTeAb, npaBa noTpebuTeas, 3almra npae noTpebuTeAsi, KOHKYpeHLms,

6e3onacHblii ToBap.

Introduction

The Constitution of the Republic of Kazakhstan
establishes the right of everyone to life, to health,
a right for a favorable environment; for damages
caused to his health or property by ecological of-
fence; that the goods (work, service) under normal
conditions of use, storage, transportation and recy-
cling were safe for life, health, the environment, and
also did not harm property of the consumer. Every-
one has the right to be have recognized as a legal
entity and has the right to protect their rights and
freedoms in all ways that do not contradict the law,
including the necessary defense. Everyone has the
right to judicial protection of his or her rights and
freedoms.

In the context of the objective need for citizens
to meet their own needs, which are important for
their lives and health or provide a decent level of
subsistence, the quality of goods and services pro-
duced is paramount to maximizing their needs.

In the market time, when the market was have
saturated with goods of different origins and differ-
ent quality, the consumer needs to know about the
product. Almost every person during his life acts as
a consumer of goods, works and services; member
of the legal relations developing in the consumer
market. At the same time, consumer rights are often
have violated (Svincova 2005).

The successive formation and further
development of the foundations of civilized legal
regulation of relations with participation of consum-
ers, whose Foundation was expected at the stage of
formation of nascent market relations, let in a timely
manner to balance consumer interests with busi-
ness interests and get a complex backbone of legal
rules has proven its effectiveness and viability. In an
unstable market economy, producers often impose
beneficial terms for consumers to purchase goods
and services only.

Participants of the relations regulated by norms
of the legislation on the protection of consumer
rights are citizens who have the intention to order
or acquire or ordering, acquiring or using goods
(works, services) for personal, family, household
and other needs not connected with entrepreneurial
activities (consumers), on the one hand, and organi-
zation (legal entity) or individual entrepreneurs pro-
ducing goods for sale to consumers (manufacturers),
selling goods to consumers under the agreement
sales and purchase (sellers) or performing works
and providing services to consumers under a paid
contract (performers), on the other hand.

In addition, there was no universal consumer
education and education system, and an analysis
of jurisprudence showed that the judiciary was far
from fully in line with consumer protection.

In this regard, the constitutional and legal status
of the consumer, characterizing its position in so-
ciety and the relationship of consumer rights with
other constitutional rights of citizens of the Republic
of Kazakhstan, is particularly relevant.

Consumer protection issues have great theo-
retical and practical importance; occupy an impor-
tant place in the activities of specialists of various
branches of knowledge, including lawyers.

Main part

The market is an ancient means of economic
management, its it has its own rich history of de-
velopment. There are several definitions of the mar-
ket. Market-production of goods and Commodity
Exchange relations organized in accordance with
the laws of operation a set of. Market-the interac-
tion between buyers and sellers the mechanism of
implementation of communication, i.e. the ratio of
supply and demand “I’m sorry,” I said. The mar-
ket is a framework of intra-country and interstate
exchange connects consumers with product manu-
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facturers. So, the market a set of goods or goods in
accordance with the laws of production and use it is
considered as an organized Commodity Exchange.
F. Kotler in the labor market at the moment, there
are and may be buyers it is said that a set of. And in
the book “Economics”, what is the market? uniting
sellers and buyers of a product or service type the
definition of a mechanism is given. The market is
characterized by a high level of demand for goods
and services, as well as a high level of demand for
goods and services. P. Steiner, voiced by D. Pervis.
They say that the market is a scene that is put here
the performance is attended by a meeting of those
who solve economic problems: what goods and in
what quantity do millions of consumers buy more
and more entrepreneurs answer questions about
what and how to produce and how to sell these
goods to whom the owner of the factor of produc-
tion “no,” she said. The market is one of the most
important and effective ways of economic develop-
ment designed to understand and improve efficiency
at the micro and macro levels it will be the founda-
tion, the foundation. It is based on all economic enti-
ties commodity exchange between subjects, people
and society as a whole it is characterized by a set of
relationships. Market exchange of economists in the
field of special economic relations between the sell-
er and the buyer the opinion that it forms a system of
relations is fully confirmed. Market economic rela-
tions between the seller and the buyer the influence
of price, supply and demand, competition, income
and cost, i.e. application of all elements included in
the concept of”” market mechanism” “I don’t know,”
he said. The market is clearly socio-economic lives
by conditions. It will depend entirely on the institu-
tion of ownership. The market is at all stages of the
modernization of society — production, distribution,
exchange and consumption play a very important
role The transition to a market economy based on
freedom of entrepreneurship has led to an increase
in the number of producers and performers of vari-
ous services. In the current environment, the rela-
tionship between consumers and entrepreneurs must
reach a new level of development characterized by
the satisfaction of the population’s high quality of
goods, jobs and services.

Despite the fact that today Kazakhstan has a
regulatory framework guaranteeing the consumer
basic rights that meet international standards, the
imperfection of the system of legal enforcement of
consumer rights creates many problems. The prac-
tice demonstrates systematic abuses by professional
market participants based on the lack of effective
statutory mechanisms for consumer protection of
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their rights. Throughout the history of the modern
state changed the legal status of subjects of consum-
er relations, transformed forms of consumer protec-
tion, complicated responsibility. Therefore, a deep
understanding of the full extent of the legal protec-
tion system for consumer protection is impossible
without an analysis of its origin and development.

The last twenty years can be have called the time
of finding a reasonable balance between the rights
of consumers and sellers, manufacturers and manu-
facturers. During this time, many countries around
the world, especially Europe, have established gov-
ernment bodies of special competence, which have
its main task of protecting the rights of consum-
ers. Public organizations play an important role in
consumer protection, as the publicly available data
show. Thus, when consumers apply directly to the
authority for the protection of their rights, it is not
possible to solve the problem positively in every
fifth case, and when contacting public organizations
— not successful outcomes ten times less (Dozorcev
2003).

To date, it is important to move away from the
practice of courts lowering the amount of legal pen-
alties for consumer claims, focusing on increasing
the amount of compensation for moral harm caused,
and creating conditions conducive to the availability
of qualified legal aid.

The existence of the above problems is have ex-
plained, among other things, by the peculiarities of
the long-established national model of legal aware-
ness, in which the consumer did not realize the op-
portunity to fight for expansion and guarantee of
their rights.

In today’s environment, improving legal means
and forms of consumer protection should become
one of the priorities of the state.

Today, consumer protection is an integral part
of the state’s efforts to protect human rights, free-
doms and citizens. The Legislature is looking for
effective legal means of influencing consumer rela-
tions, as evidenced by the systematic introduction
of changes and additions to existing regulations.
The choice of legal means is have complicated by
the fact that, on the one hand, they should protect
consumers as a vulnerable category of market par-
ticipants, and on the other hand should not upset a
reasonable balance between the rights of consumers
and their counterparts.

In addition to the very nature of consumer rela-
tions and the accompanying economic conditions,
the transformation of the legal consciousness of
buyers played an important role in the formation of
consumer protection legislation. Emerging within
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a limited framework of the consumer market, the
legal consciousness of the modern consumer in
the conditions of market relations was an impor-
tant factor in the alignment of the economic posi-
tions of the consumer and the seller. Previously,
the planned economy excluded the possibility of
wide deployment of commodity-money relations,
limited the consumer in its basic rights: choice,
price, quality were have determined by the state.
In the context of the development of market rela-
tions, consumers have realized the opportunity to
advocate for the expansion and guarantee of their
rights, and as a result, to increase their impact on
producers and sellers. Mass production and new
technologies have led to an increase in the sale of
substandard goods and, as a result, have contribut-
ed to an organized consumer movement to protect
their rights, which has led to a trend of formation
in some states, for example, in Russia, of separate
legislation aimed at protecting consumer rights
(Gubina 2003: 47).

Consumer protection itself is the work of pub-
lic authorities, public organizations and consumers
themselves, aimed at restoring, compensating, and
removing obstacles to the further realization of con-
sumer rights. It is have carried out by applying a set
of elements of protection (form, means and meth-
ods) in a specific legal order.

Legal protection of the rights of a particular cat-
egory of persons coincides in its General character-
istics with legal protection in General, but it has its
own peculiarities arising from the specifics of regu-
lated relations. The specificity of consumer relations
is have manifested, first, in their subject composi-
tion — one of the parties of such legal relations is
always the consumer — the individual. This is usu-
ally the «weak» side in the contract. The consumer
contractor is always in a better position, which also
entails numerous problems in both legislative, theo-
retical and practical order.

In Kazakhstan, only one dissertation has had
protected on consumer protection over the past 20
years, and a new Consumer Protection Act was
passed in 2010, which gives every reason to speak
about the special relevance, novelty and problem of
the issue of consumer protection (http://adilet.zan.
kz/kaz/docs/Z100000274 ).

In general, consumer protection has two main
objectives: the first is to inform consumers about the
goods and services available on the market so that
the right choice contributes to the successful forma-
tion of the consumer market, the second — to protect
the consumer if his position as a weak side is in-
fringed.

It is have known that consumer protection
mainly arises when making a contract of purchase
— sale and provision of various services. Thus, the
Civil code of the Republic of Kazakhstan provides
that a contract of sale recognizes relations in which
one party (the seller) undertakes to transfer property
(goods) to the ownership, economic management or
operational management of the other party (the buy-
er), and the buyer undertakes to accept the property
(goods) and pay him a monetary amount (price).
Under the contract of purchase — sale to the goods
are required for quality, which was have specified
in the contract or defined by law. The sale of faulty
goods the buyer is entitled to: proportional reduction
of purchase price; gratuitous elimination of defects
in the goods within a reasonable time; compensa-
tion of his expenses for correction of defects in the
goods; replacement of defective goods, the relevant
contract; refusal to execute the contract and return
paid for the goods amount. As can be seen from the
article the buyer is the consumer who buys the goods
or the item for use. That is why consumer protection
is the protection of customers’ rights. In addition to
the Civil Code of the Republic of Kazakhstan, the
Consumer Protection Act of Kazakhstan regulates
consumer protection on May 4, 2010 (http://adilet.
zan.).

Thus, according to the Law, every consumer has
the right to:

- product safety, which is expressed in the ab-
sence of an unacceptable risk associated with the
possibility of causing harm to the life, health and/
or property of the consumer and the environment,
under normal conditions of use, storage, transporta-
tion, disposal of goods or during the performance of
works and services;

- free contracts for the purchase of goods, the
use of works and services;

- the appropriate quality of products, jobs and
services, which consists of a combination of the
characteristics of the product (work, service) relat-
ing to its ability to meet the needs of the consumer;

- receiving full and reliable information in Rus-
sian and state languages about the price, about the
country;

- origin of goods and manufacturer, consumer
properties of products; ways and regulations for the
use of products and storage, the date of manufacture,
the shelf life of the product and the warranty period
(http://adilet.zan.kz/kaz/docs/Z100000274 ).

It follows that every consumer of a particular
service should receive all information concerning
the goods, i.e. information about the place of ori-
gin, date of release, the quality of the goods, and so
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on. All this information must be accurate and acces-
sible, and the product itself should be safe, i.e. not
harm to health, life and the environment.

At the same time, in a legal state, every citi-
zen of the country should know about his rights, or
rather about protecting his rights as consumers. This
requires strengthening the seller’s responsibilities
to provide the buyer with the necessary and reliable
information about the goods, the duty to ensure the
safety of the goods, and the duty to ensure the prop-
er quality of the goods. For example, article 448 of
the Civil Code of the Republic of Kazakhstan and
Article 10 of the Consumer Protection Act stipulate
singer this obligation, which is to provide the buyer
with the necessary and reliable information about
the goods offered for sale.

Providing the buyer with the necessary and reli-
able information on which the buyer can make the
right choice is essential to protect the rights of con-
sumers. This information must comply with the le-
gal requirements and the usual retail requirements
for the content and way of presenting such infor-
mation (Asheulov 2000). Many sellers do not fulfill
their duty to provide information about the goods
until you turn. If there are deficiencies in the goods,
the seller who has failed in its duty to provide infor-
mation about the goods is responsible for the short-
comings that arose after the transfer to the buyer due
to the lack of information about the goods.

Civil law states that the buyer, in turn, must in-
spect the goods before the conclusion of the retail
sales contract. The consumer, who is a consumer,
has the right to return or exchange for a similar item
for a similar product of other size, shape, size, style,
coloring and trim for fourteen days. But in this case,
such conditions as: the goods should not have been
used, its product form, consumer properties, seals,
labels, a document confirming the fact of the pur-
chase of the goods have been preserved. Of course,
in this case, the purchase of goods should be have
proved by a check issued when buying it, but if there
is no check, the law allows the presentation of a pho-
to or video.

Drugs, medical products, linen, hosiery, hosiery,
animals and plants, meter-based products of fibers
of all kinds, knitted and curtain cloths, faux fur, car-
peting, non-fiction materials, ribbons, laces, braids,
wires, cables, linoleum, baguettes, film and gluers
are not subject to exchange and return.

There are cases when the consumer buys goods
with expired expiration dates that do not meet the
requirements of technical regulations, regulatory
documents on products, including those issued in
violation of intellectual property rights. At the same
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time, if the buyer or consumer has purchased an item
with a warranty period, and the goods turned out to
be of poor quality, he has the right to exchange the
goods or receive the full amount that the consumer
paid for the goods. If there is, only one day left even
before the end of the warranty period. If the appli-
ances are have purchased and it is broken, the seller
is obliged to fix the problem at his own expense and
ensure the delivery of the goods. In these cases, the
seller is obliged to ensure the exchange or return of
the goods regardless of consumption, preservation
of the product, consumer properties, seals, and la-
bels within 30 calendar days of the purchase of the
goods with the return of the consumer’s amount of
money for the purchased goods. Not all these rules
and conditions of the contract of purchase-sale the
buyer may know, so it is purpose able that the seller
educates the buyer on these issues. In this regard,
public consumer protection organizations could be
held seminars or courses to educate the public on
consumer rights protection.

In addition to the duties of the seller specified
in Articles 24-26 of the Consumer Protection Act of
the Republic of Kazakhstan, it is necessary to pro-
vide for the seller’s liability for non-performance of
these duties. S.P. Moroz believes that civil, adminis-
trative, legal and criminal responsibility is had used
in the sphere of consumer protection. At the same
time, the scientist notes that the main responsibility
in the sphere of consumer protection is civil — legal
responsibility, and administrative — legal and crimi-
nal — legal responsibility is rather secondary. In turn,
civil legal responsibility can be both contractual and
tort, with the main one being contractual (Moroz
2008: 238).

Agreeing with the opinion of S.P. Moroz on the
application of civil, administrative and criminal li-
ability measures in the field of consumer protection,
we propose to add article 26 to article 26-1 «liability
of the seller for failure to provide complete informa-
tion about the producty.

The first paragraph of this article should read
as follows, «the seller is liable to the consumer for
failure to provide the full amount of necessary, re-
liable, timely and accessible information about the
product.

The second point of this article should be stated
in accordance with the Law of Ukraine «on consum-
er protection» in the following wording: «when con-
sidering consumer claims for damages caused by in-
accurate or incomplete information about goods or
unfair advertising, it is necessary to assume that the
consumer does not have special knowledge about
the properties and characteristics of the goods that
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he buys» (https://www.profiwins.com.ua/ru/letters-
and-orders/gna/1140-1023-xii.html).

Therefore, on the basis of the foregoing, we pro-
pose to amend or supplement the Code of the Re-
public of Kazakhstan on administrative offences.

Conclusion

Article 193, for example, «Violation of the law
of the Republic of Kazakhstan on trade regulation»
of the Code on Administrative Offences of the Re-
public of Kazakhstan, is to be amended.

Firstly, we believe that if it is the seller’s duty to
provide the buyer with information, then the seller
must fulfill this duty without the request of the buy-
er, so we propose to exclude the word «on request»
from the text. Secondly, the information should be
both necessary and reliable, as stated in article 448
of the Civil Code of the Republic of Kazakhstan,
so we propose to supplement the text of the article
with the word «credible». However, any informa-
tion must be timely and accessible. The law of
Ukraine «on consumer rights protection» specifies
that the seller provides the buyer with the necessary,
reliable, timely and accessible information about the
product. The necessary information is such informa-
tion, which is have required by law.

At the same time, Chapter 2 of the State Regula-
tion in Consumer Protection of the Consumer Pro-
tection Act of the Republic of Kazakhstan should
be had supplemented with an article entitled «Com-
mittee for the Control of the quality and safety of
goods and services» in which the authority of this
body should be provided. This body could monitor
the quality and safety of products and services that
affect human health and life, the quality of health
services, drug treatment and public health and epi-
demiological well-being checks.

Consequently, article 715-1 of the Kazakhstan
Code on Administrative Offences could be have
called the Committee for the control of the quality
and safety of goods and services.

Similar consumer protection bodies exist in
other states. For example, Uzbekistan has a State
Committee for Privatization, DE monopolization
and Competition, which protects violated consumer
rights.

In Russia, there is the State Committee on Stan-
dardization, Meteorology and Certification, which
coordinates the activities of all bodies that monitor
the quality and safety of goods, works and services,
as well as conducts mandatory certification of goods
(http://pravo.gov.ru).

Consumer protection in foreign countries is
one of the main places. In France, for example, the
French Consumer Code, which is a sub-industry of
business law and consists of five books, is central to
the legal regulation of consumer protection.

In addition, the Association of Some Bodies has
established the Directorate-General for Competition,
Consumption and Fraud, which is the administrative
jurisdiction body of the French Ministry of Economy.
This body regulates competition in the market, pro-
vides economic protection to consumers, and ensures
consumer safety (https://unctad.org/system/files/offi-
cial-document/ditccplp2017d1_ru.pdf).

In addition, in order to provide information
about the product competently and properly protect
their consumer rights, it is necessary to develop the
Seller and Buyer’s Ethics Regulation and to conduct
certified training of sellers to allow them to trade.
Such experience exists in Korea. There, for exam-
ple, organized special courses for citizens to protect
the rights of the consumer, where any citizen can
enroll and gain knowledge on competent protection
of their rights as consumers.
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ISSUES OF LEGAL REGULATION OF LAND SERVITUDES
IN THE REPUBLIC OF KAZAKHSTAN AND FOREIGN STATES

The work describes stratification of a land servitude as a branch of civil and land law and as a part of
regulation over exercise of real rights. The work identifies historical, ancestral and structural features of
servitudes functioning with the goal to improve relations emerging in private-legal and public-formation
areas. We have determined that servitudes on land resources are not only participants in relations, which
are presented in the form of civil legal relations but also is a regulator of a general civil idea about the
usage of owner’s property including the necessary factors.

The relevancy of the research is based on the fact that for the first time land servitudes are examined
not as a category of land law, whose source is the branch of civil law, but as a doctrinal system of legal
competence from civil circulation. The article shows how the status of land changes when transferred
from the branch of property transaction laws to its doctrinal understanding in the form of modernising
branch principles of law.

Practical application of this aspect of the issue is possible under the condition of its functioning in
countries that apply the servitude for purposes of structural functioning and development of the general
legal system.

Key words: servitude, system of real rights, civil legislation, regulation, land law.
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KP >xaHe weT MeMAeKeTTepAeri xep CepBUTYTbIH
KYKbIKTbIK, DETTeYAjH, Keibip MaceAaeaepi

JKyMbICTa asamaTTblK, KYKbIK MeH >Kep KyYKblFbl CaAacCbl apacbiHAAFbl 6aMAAHbLICTbl 3aTTbik,
KYKbIKTapAbIH MaMaaAaHy CaAacCblHAAFbl KYKbIKTbIK, KaTbIHACTapAbl peTTey GeAiri peTiHae >kep
CEepPBUTYTbIHbIH CTpaTUUKaAUMAChl TypaAbl ce3 Ko3FaaFaH. COHbIMEH KaTap, >KeKe KYKbIKTbIK,
0OpTaAa XXeHe KOoFaMAbIK-(DOPMaLUMSAbIK OPTAAQ TYbIHAAMTbIH KYKbIKTbIK, KaTbIHACTapAbl XKETIAAIPY
MaKCaTblHAQ CEPBUTYT KbI3METIHIH TapMXK, PYAbIK, )KOHE KYPbIAbIMABIK, €peKLLEAIKTEPI aHbIK TaAFaH
6GoAaTbliH. bi3 >kep pecypcTapbl YLiH a3amaTTbiK, KYKbIKTbIK, KaTblIHACTAP HbICaHbIHAA YCbIHbIAFAH
CEepPBUTYTTbIK, YFbIMAbI KATbICYLLbl PETIHAE FaHA eMeC, COHbIMEH KaTap MIHAETTI pakTopAapFra me
peTiHAe 3aTTapblH NaNAAAAHYAbIH >KaAMbl a3aMaTTblK, MAESACbIHbIH, PETTEYLLICi GOAbIN TabbIAATbIHbI
aMKbIHAQAFAH.

3epTTeyAiH >KaHaAbIFbl PETIHAE XXep CEPBUTYTbI aAFalll PET XKep KYKbIFbIHbIH CaHaTbl PeTiHAE
eMec, 63 Ke3eriHAe a3amMaTTblK, KYKbIK CaAaCbIMEH A€ 3epTTEAETIHAIMNMEH, a3aMaTTbIK, aliHaAbIM
TaparnblHaH KYKbIKTbIK, KY3bIPETTIAIKTIH AOKTPUHAABIK, >KYHeCi aHbIKTaAybl TabblAaabl. Makaraaa
>KaAMbl aAFaHAQ KYKbIKTbIH 3aTTblK, alHAAbIMbl CAAACbIHAH KYKbIKTbIH CaAAAAbIK, KaFMAaTbIH
JKAHFbIPTY HbICAHbIHAA OHbl AOKTPMHAAbIK, TYCIHYre Kelly Ke3iHAE Kep CepBUTYTbl MapTebeci
©3repeTiHAIr KepCeTiAreH.

MaceAeHiH OCbl acneKTIiCiH iC XXY3iHAE KOAAQHY CEPBUTYTTbI KYPbIAbIMABIK, KbI3MET €Ty >KoHe
>KaAMbI KYKbIKTbIK XYMEHIH AaMy MaKCcaTTapbl YWiH KOAAQHATbIH EAAEPAE >KYMbIC iCTey LIapTbIMEH
FaHa MYMKIH.

TyiHiH ce3aep: CepBUTYT, MYAIKTIK KYKbIKTap >KyMeci, asamaTTblK, 3aHHaMa, peTTey, XXep KYKbIFbl.
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HekoTopble BONpocbl NPaBoBOro peryAMpoBaHUsi 3eMeAbHOrO CepBUTYTa
B PK 1 3apy6exxHbix rocyaapcrBax

B cTaTtbe paccMaTpuBaeTcsl cTpaTUUKaLMSI 3eMEABHOTO CEPBUTYTa Kak OTPACAM FPaXKAAQHCKOro
M 3eMEAbHOro MpaBa M YacTU PEryAupoBaHusi 0O6AACTM MCMOAb30BAHUS BELHbIX MpPaB. ABTOpamu
BbISIBA€HbI UCTOPUYECKME, POAOBBIE U CTPYKTYPHbIE 0COOEHHOCTU (DYHKLIMOHMPOBAHUS CEPBUTYTA AAS
LieAeit COBEpLLEHCTBOBAHMS OTHOLLEHWI, BO3HUKAIOWMX B YaCTHOMPABOBOW CpeAe M OOLeCcTBEHHO-
chopmMaLMOHHON. BbIAO OMpeAeAeHOo, UTO CEPBUTYT AASl 3eMEAbHbIX PECYpPCOB BbICTYMaeT He TOAbKO
KaK YYaCTHMK OTHOLUEHW, KOTOpble MNpPeACTaBAeHbl B (hopMe IpakAAHCKMX MPABOOTHOLLEHWH,
HO TakXXe SIBASIETCS PEryAsTopoM OOLLEerpaxXAaHCKOM MAEM MOAb30BAHUS Bellblo BAAAEAbLA C
00513aTeAbCTBEHHbIMM (haKTOpamMu.

HoBM3Ha AQHHOrO WMCCAEAOBAHUSI OMPEAEASITCS TeM, UTO BrEepBble 3eMeAbHbIl CepBUTYT
UCCAEAYETCS He KaK KaTeropusi 3eMeAbHOro rfpaBa, CBOMM MCTOUYHMKOM MMEIOLLAs AMLIb OTPACAb
rpaXKAQHCKOrO MpaBa, a BbISBASETCS AOKTPMHAAbHAsi CUCTEMA MPABOBOM KOMMETEHLMM CO CTOPOHbI
rpa>kAaHCKoro obopota. B crtaTbe nokasaHo B LEAOM, KakK M3MEHSIETCS CTaTyC 3eMAM MpU NepexoAe
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pa3BUTHS O6LLEN NPABOBOM CUCTEMbI.

KAroueBble cAoBa: CepBUTYT, CUCTEMA BELWIHbIX MpaB, NPa>AAHCKOE 3aKOHOAATEAbCTBO, pery-

ANPOBaHME, 3€MEABbHOE TPaBO.

Introduction

After former USSR and the Eastern Bloc
countries gained independence, a question
about creating their own legal system arose
(Stasi 2016). External practice shows that the
basis of the whole system of environmental
protection in economically developed countries
is an active state regulation, where key priori-
ties are given to economic incentive and sup-
port of entrepreneurship, development of so-
cial production ecology (Yergobek 2018). The
first important act in civil law was the property
branch. However, it regulated only the capabil-
ity of a property right, but it only mentioned
the usage of a property by another person. In
cases and under procedures, established by leg-
islative acts of former USSR and the Eastern
Bloc countries, owner’s activity can be limit-
ed or suspended, or an owner can be obliged
to allow limited use of their property by other
individuals (Mousourakis 2015). The terms of
servitudes were legally formalised in the funda-
mentals of land legislation (Himka 1988). The
proper legal regulation of servitudes was estab-
lished in land and civil codes of former USSR
and the Eastern Bloc countries.

Literature review

There is no general definition of a “servitude”
in the current legislation (Beckwith 2016). The
civil legislation outlines its content as follows:
the right to use the property of another (servitude)
can be established regarding the land property,
other natural resources (land servitude) or other
immovable property to meet the need of other
individuals, which cannot be satisfied by any
other method (Strauss 2015). The land legislation
has this definition of a land servitude: land ser-
vitude rights — are rights of an owner or a land
user of a land property to a limited, fee-based or
free of charge use of land property (properties)
of another (Hinnant, 1988). Even though listed
norms provide a general understanding about the
basics of servitude relations, they do not define
their features (Bazelet and Samways, 2011). It
is possible to derive features of a servitude from
the complex analysis of civil and land legislations
(Harvey 2007).

A predial servitude has its features and prin-
ciples that were strictly defined by Roman jurist
(Nijeholt, 1910). Each predial servitude involves
a joint exploitation of two land properties, one of
which is used to improve the state of a second
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one. One land property that receives certain bene-
fits from a servitude is called praedium dominans
(dominant estate), the second one, which bears the
burden of “service”, — is called praedium servians
(servient estate).

Materials and methods

This work uses methods of historical research
to determine ancestral and family sources of ser-
vitude relations. To separate these relations from
the general system of civil law and property rights,
a method of analytical control and synthetic per-
ception was applied. The work attempts to use a
synergetic method to create a position regarding
the possibilities of development of the servitudes
branch in the further evolution of the legal system.
The work analyses legislative systems of former
USSR and the Eastern Bloc countries as having
the most equal content and regulation methods of
public relation.

One of the methods used in this work is a pub-
lic method. Since a servitude, in general, is lim-
ited in public interests, the same should be said
about the possibility of forming an integral con-
tent of the specified category. It is also noted that
application of public opinion allows calculating
public realisation of an assigned task to form a
branch of servitude usage.

Results and discussion

Predial servitudes are also called property,
real and land servitudes. However, we prefer to
use an adjective “predial” to denote these servi-
tudes, regardless of the fact that the word “prae-
dium” is Latin and translates as immovable prop-
erty, land property, estate. On the first glance, it
seems logical to stick to the term “land”. But in
legal science, the term “land servitude” is used in
several meanings. The category of a land servi-
tude is generally viewed by scientists in the fol-
lowing meanings. First, as a right, a legal capacity
to use the land property of another. Followers of
different variations of this understanding form the
largest group (Yerkinbaeva 2014). Second, as a
legal relation, the content of which is established
in rights and responsibilities of parties, revealing
its essence. Third, as a determined functional ob-
ligation (restriction) of one estate for the benefit
of another estate, which grants one individual the
right and assigns other certain responsibilities.
Fourth, the land servitude is a limited use of a land
property of another. Despite such broad usage of
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a term “land servitude”, we think it is correct to
use the term “predial servitude” for these in Ro-
man law. It is worth noting that many researchers
use an adjective “predial” despite its Latin origin
(Davy 2017).

At the same time, we think that using “prop-
erty servitude” and “real servitude” is incorrect.
According to their legal nature, all servitudes are
property servitudes since they belong to property
rights to own property of others. Therefore, to
compare personal servitudes with property servi-
tudes (meaning predial) is illogical since person-
al servitudes are also property rights. Using the
term “real servitude” poses a question: are per-
sonal servitudes not real but imagined? In order to
avoid any misunderstanding in legal terminology,
we think it is appropriate to use the term “predial
servitudes”.

Let us analyse features of predial servitudes.
First, they can exist between the neighbouring
land properties. Some scientists hold that it is
necessary for land properties to be neighbouring,
others accept the exchange of servitudes between
parties who are not neighbours, but are close to
each other. We think that the neighbouring estates
should be understood not only as those necessar-
yly bordering each other (it can be necessary for
such servitudes: tigni immittendi, oneris ferendi,
slillicidii, fluminis) but also those that are situated
in such places where they can benefit each other.

Second, the dominant estate must receive ben-
efits from a servitude. Meaning a servitude estab-
lishes such relations that would meet the needs of
the dominant estate. This means that the dominant
tenant receives the ability to use an estate can do
so only within the needs of a dominant estate. Al-
though, a servitude cannot meet personal needs of
an owner of a dominant estate (Glassner 1970).

When examining the question of benefits for
the dominant estate, we note that it refers to the
monetary gain, meaning an increase in profits of
a dominant estate. It should be mentioned that the
benefits can also be in the form of general con-
veniences, like a proper view from the window.
Additionally, what could satisfy the needs of an
individual, and not an estate, could not be the ob-
ject of a land servitude. Rather, it is possible to
establish a servitude that is not profitable for an
individual, but is beneficial for an estate.

The content of a predial servitude depends
on the needs of a dominant estate. For example,
a servitude that gives the right to extract stone
(lapidis eximendi) can be established only for the
needs of a dominant estate, meaning that an ac-
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tivity to satisfy the needs in construction of this
estate. However, it is not possible to establish
a servitude for stone extraction since it benefits
the individual and not the estate. Thereby, a pre-
dial servitude can be established only to meet the
needs of a dominant estate but not beyond these
needs (Alimaev 2008).

Third, omnes servitutes praediorum perpetuas
causes habere debenl — all predial servitudes must
have a permanent reason (perpelua causa). Mean-
ing a servitude is established only in the case
when a servient estate can satisfy the needs of a
dominant estate not temporary or accidentally,
but through its permanent qualities. Therefore, for
example, it is not possible to establish a servitude
for water lines from a pond or a pool, but only
from a permanent water source. Only the classical
Roman law allowed to establish a servitude for
water lines from a water storage. A servitude is
not permitted when things of benefit for a servient
estate are provided by the owner themselves (for
example, when laying the line to water from an-
other), or when they are provided to these estates
externally by any means available (for example,
the sand brought by water). However, it is a total-
ly different situation when laying a water line to
a dominant estate through a servient estate since
perpetua causa will be the ground where the line
would be laid (De Angelino 1931).

Predial servitudes in the Roman law are divid-
ed into two types: servitutes praediorum rustico-
rum (rural predial servitudes) and servitutes prae-
diorum urbanorum (urban predial servitudes).
The reason behind such division has been widely
discussed in the literature. Several opinions have
arisen. The most widespread one is that the basis
for such division of predial servitudes on rural and
urban is the fact that praedium dominans is a rural
estate, a building. The other group of scientists
divides predial servitudes depending on the sta-
tus of praedium serviens — as an estate of a build-
ing (Barriere 2017). The third group thinks that
servitutes praediorum rusticorum (rural predial
servitudes) exist between two unoccupied estates,
while servitutes praediorum urbanorum (urban
predial servitudes) exist between estates when ei-
ther one (regardless of which one) or both of them
have a building. The next proposal concerning the
division of rural and urban predial servitudes is a
method of use of a servient estate and not its loca-
tion (Stanziani 2018).

The biggest problem is still the question of
dividing predial servitudes into two classes with
qualities of praedium dominans. Although, this

theory is not phrased identically. In Germany,
it is considered that an estate, whose needs are
satisfied by predial servitudes, can be under crop
(sown) or built up. Since the needs of unsown
(field) estate are different than the needs of a build
up estate, servitudes connected to an unbuilt up
estate, in general, receive the same meaning as
servitudes connected to a built up estate; though
the changes in their content are not unthinkable.
Taking into account that the content of every spe-
cific servitude mentions either unsown or built up
estates, this servitude is named as either rural or
urban. Many other scientists thought it is correct
to determine the servitude as either rural or urban,
considering whether it is established to benefit an
unsown or built up estate (Engerman 1986).

Scientific dispute regarding the division of
rural and urban servitudes is connected to their
ambiguous interpretations in sources of the Ro-
man law. Thus, some servitudes were considered
rural, and other — urban, despite the fact that in
extraordinary circumstance the former could
be established for the benefit of an urban estate
(praedii urbani) (for example, the right to lay the
water line to aquae ductus, the right of passage
(iter)), while the latter — for the benefit of a rural
estate (praedii rustici) (for example, the right for
sunlight or the view from a window — servitus ne
luminibus velprospectui officiatur). The confu-
sion concerning sources is explained by the fact
that Romans changed their views on the division
between rural and urban estate: at first, a literal
understanding was predominant (depending on
their location), later, a quality of profit emerges
(praedium rusticorum gives natural profit (in
natura), praedium urbanorum — financial profit).
I the Institutes of Justinian it is told that urban
servitudes are bound by houses. Thus, we think
that rural predial servitudes are established for the
benefit of unbuilt up estates, while urban predial
servitudes — for the benefit of built up estates.

Rural predial servitudes are divided into sev-
eral types, in particular (Zhang 2014):

Road servitudes:

1. Iter (ius eundi) — the servitude of pas-
sage (or a footpath servitude). Gives the right to
traverse on foot, on horse or to carry on a litter
through an estate of another. The ability to ride on
horse or be carried on a litter was at the time when
these actions were not forbidden according to an
agreement of this servitude.

2. Actus (ius agendi) — the servitude of driv-
ing. Gives the right of driving livestock and a
carriage track across private land. This servitude
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includes the servitude of going. It is logical since
every drive of livestock requires a shepherd.
Thus, these two servitudes are closely linked with
each other. A path for traversing is not separated
from the road for driving livestock, meaning it is
one road. Though there is a difference between
driving livestock and a passage: a passage is pos-
sible where all traverse on foot or by transport,
while driving livestock is only allowed

3. Via (ius eundi el agendi) — the servitude of
roads. It provides the right to use a road on private
land to traverse or transport goods. It includes
the right to bear arms, but it should be done in
a manner as not to harm the yield. Additionally,
the servitude of roads includes two previous ser-
vitudes, therefore it provides the right to traverse
and drive livestock along this road The width of
the road for via should be 8 feet on straight parts
and 16 on bends.

4. Servitus navigandi — the right to swim
across a lake of another to reach your land prop-
erty.

Water servitudes:

1. aquae haustus (aquae hauriendae) — the
right to draw the water from private land of an-
other. This servitude provides a right to establish
the necessary tools for drawing the water and the
right to have an access to water (iter ad aqua/n).
The one with the right to draw water is consid-
ered to have the right to traverse (iter) to access
water. It is possible to draw water from a water
source. Originally, it was not possible to conduct
the search for water The servitude to conduct the
search for or use water can be established for a
source of a well, though today it is established for
any place. It is possible to establish a servitude
that would allow to search for water and only then
to draw the found water. This way, it was possible
to establish the servitude of water. The right to
search for water and draw it to your estate can be
granted.

Moreover, the servitude to draw water could
be established by hours and days, and water could
be provided to several individuals (Iroanya 2018).

The servitude aquae haustus can be predial or
personal. This conclusion is based on the state-
ment that personal use of water is not hereditary.
Meanwhile, there is a presumption that the servi-
tude is not profitable.

2. pecoris ad aquam appulsus — the right to
water livestock. This servitude covers the right to
drive the livestock (czc/m).

3. aquae ductus — the right to carry water
through the estate of another. Carrying water can
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be performed by means of pipes or open ditches.
The order of performance and realisation of this
servitude, and also the choice of direction for
water pipes are determined by the parties on the
grounds of an agreement, while disputes can be
settled in court by a judge’s decision (arbitrium).
Parties choose time and days of using pipes. Pipe
construction water usage in the same place can be
provided by different individuals, it is also pos-
sible that water can be delivered on different days
and time.

4. The servitude aquae ductus should be dis-
tinguished from the servitude aquae immitendae
vel elucendae, which provides the ability to

Economic servitudes:

1. Servitus pascendi — the right of pasture on
an estate of another. This servitude belongs to
both predial and personal servitudes. There are
rare mentions of it in sources. This type of servi-
tude only appeared in the German law. Addition-
ally, there are enough pastures meant to be used
by the owners of the neighbouring estates. That is
why this servitude is not prevalent in private law.

2. Servitus calcis coquendae — the right to ex-
tract and cook limestone

3. Servitus arenae fodiendae — the right to ex-
tract sand.

4. Servitus silvae ceduae — the right to cut
wood. It also covers the right to collect branches
and acorns.

5. Servitus lapidis eximendae — the right to
extract stones.

6. The right to store fruits in the neighbour’s
building.

7. The right to pile stones on the neighbouring
estate when using a quarry.

8. The right to place a tent for a shepherd on
an estate of another. This servitude was possible
if the servitude of pasture

9. The servitude that states that a neighbour
cannot take water on their estate as not to lessen
the water supply for their neighbour. This servi-
tude is considered to be the only negative rural
servitude.

The listed servitudes should be used within
the needs of estates they have to serve. It is for-
bidden to establish a servitude with a commercial
or entrepreneurial goal.

Urban predial servitudes include:

Rights regarding buildings (structures):

1. Servitus oneris ferendi — when the building
or its part needs to be sustained by a wall or beam
of the neighbour’s house. While the owner of the
servient building is required to keep it in a state so
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that it could hold the weight of the neighbouring
building. A beam supporting the neighbouring
building needs to be kept in a proper state by the
owner of a building, which is imposed with a ser-
vitude, and not the one who would impose weight
on it. Meaning that in case the repairs of a wall or a
beam, which support the neighbouring house, are
needed, such repairs have to be performed by the
owner of a house with supporting walls or beams
support. It is evident that this servitude places re-
sponsibilities on the owner of a servient building.
At first glance, this contradicts one of the main
principles of servitudes — servitus in faciendo
consistere non potest (a servitude cannot consist
in performing active actions) (Karagussov, 2015).
Regarding the legal nature of such double regu-
lation existing — the impossibility to oblige the
owner of a servient estate with responsibilities in
the form of performing active actions and simul-
taneous responsibility to repair the walls or beams
in the servitude oneris ferendi — there are two po-
sitions. Some scientists think that the responsibil-
ity to keep the wall in a proper condition and its
repairs have to be performed by its owner in or-
der for the servitude to exist, therefore it logically
follows from the servitude oneris jerendi itself.
Under every predial servitude, a servient house,
taking into account causam perpeluam (long-term
benefit), has to be in such state, which will enable
the connected servitude’s fulfillment. When the
owner of a servient house neglected repairments
of that part of the servient house supporting the
neighbouring house, it would make it impossible
for the neighbour to exercise their rights, and con-
sequently it would violate the servitude.

Other scientists think that the servitude and
the responsibility to keep the wall in a proper con-
dition and to repair it — are different categories,
connected with each other. The owner of a servi-
ent house is obliged with the main responsibility
to endure and the secondary responsibility to keep
the house in a proper condition. The responsibil-
ity, with which the owner of the house is obliged,
does not emerge from the servitude itself but from
the responsibility. The owner of the house has to
take care of that part of the house, which is used
by the owner of a dominant house, and in case
there is a need for repairments (obligation ad pari-
etem reficiendam). Its inaction would indicate the
violation of the servitude and the unfulfillment of
the responsibility. Such duty is not a direct mani-
festation of the servitude but rather a result of a
responsibility emerging from the law at the time
when the wall requires repairments. Therefore,

the stated responsibility of an owner of a servient
house does not contradict the principle servitus in
faciendo consistere non potest (a servitude can-
not consist in performing active actions) (Y erkin-
baeva 2015).

We hold to the first position because unfulfill-
ment of wall repairments by its owner makes it
impossible to realize such servitude of support.
Thereby, the responsibility to support the wall
in a proper condition derives from the servitude
in order for it to exist. Thus, an exception from
the general rule about the impossibility of estab-
lishing responsibilities for preadium servient has
been established for the servitude oneris ferendi.

2. Servitus tigni immitendi — the right to place
joists on the neighbour’s wall. The owner of a
wall, in which joists were placed, could not repair
the wall.

3. Servitus projiciendi el protegendi — the
right to build a roof or a balcony in the open space
belonging to one’s neighbour.

Servitudes regarding drainage:

1. servitus stillicidii (recipiendi, immittendi,
avertendi) — the right to dispose of rainwater on
a neighbouring estate. A special type of it is ser-
vitus fluminis — when water flows down through
pipes.

2. servitus Jiimi immitendi — the right to vent
excessive smoke from the building on the neigh-
bouring estate.

3. servitus cuniculi balnaerii habendi — the
right to vent excessive steam from a bathhouse on
the neighbouring estate.

4. servitus cloacae immittendae — the right to
dispose of sewage by using pipes onto the neigh-
bouring estate or through it. The dominant tenant
is also given the right to clean and repair this pipe,
thereby the owner of an estate is obliged to give
access to such pipe for the dominant tenant to
repair. The servitude cloacae immittendae is the
oldest predial urban servitude. It is worth noting
that according to law, pipes passing along a pub-
lic road and having an exit to the city pipes cannot
be subjects of servitudes since it is not allowed to
establish personal rights on the public property.

5. servitus latrinae vel sterculinii — the right to
place a liquid-manure pit near the neighbouring
house.

Servitudes regarding sunlight and a window
view:

1. servitus altius non tollendi — the right to
prohibit one’s neighbour to construct any build-
ing beyond a certain height as to not prevent ac-
cess to sunlight or a proper window view.
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2. servitus ne luminibus officiatin’ — the right
to demand from one’s neighbour to not hinder
sunlight by any possible means (rising or lower-
ing the building, planting trees etc).

3. servitus ne prospectui officiatur — the right
to demand from one’s neighbour not to hinder the
window view.

Sunlight was defined as when the sky can be
seen. The window view can exist in places below,
while the light

4. servitus luminis immitendi (servitus lu-
minum) —the right to put a window in the neigh-
bour’s wall or the joint wall.

Sources of law along with the purpose of ser-
vitudes stillicidii and fluminis recipiendi (averlen-
di), (servitude of draining rainwater), allius non
tollendi (servitude prohibiting construction over
a certain height), ne luminibus ofllciatur (servi-
tude prohibiting hindrance of sunlight) mention
the opposing servitudes — slillicidii ifluminis turn
recipiendi (non averlendi) — the right not to ac-
cept rainwater, altius tollendi — the right to build
higher, ofliciendi luminibus vicini — the right to
obstruct sunlight for a neighbour, although any
detailed description of them is absent. The rea-
sons for it to exist and contain the specified op-
posing servitudes are disputable since the rights
they cover originate from the property law. A
question arises: why these servitudes are needed
if the rights they cover are already provided by
the property law? The answer to this was sought
by many scientists. Some believed that the re-
moval of the servitude altius non tollettdi should
be understood not as absolution of an estate from
a servitude but as establishment of a new positive
servitude altius tollendi. They consider that the
servitude altius non tollendi was including some
part of it, so its return was attainment of a posi-
tive right. However, this theory contradicts one of
the main principles of the established servitudes
— even though they burden the right of property,
they do not take away any of its parts.

Another point of view determines these servi-
tudes as a special method of terminating existing
servitudes (Radin, 2015). Although, it is difficult
to agree with this since the servitude is not ter-
minated by establishing an opposing servitude.
Restoring the previous position cannot be called a
servitude (Pirzadeh, 2016).

The most prevalent position is the following.
There exist common law and rules, which obliged
owners with specific limitations taking into ac-
count public interests or neighbour’s interests,
including the right to build houses up to a certain
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norm. Then by establishing opposing rules in an
agreement, the designated laws could be evaded,
Altius tollendi, officiendi luminibus, stillicidii
non avertendi are such opposing rules. They are
actually servitudes, and if they are terminated the
lawful position will be restored. Although such
position is hardly acceptable since the law con-
tains the principle ius publicum privatorum pac-
tis mutari non potest — public rights cannot be
changed by private legal agreements.

The most optimal explanation of sources hav-
ing “opposing servitudes” seems to be the idea
that establishing the servitude altius tollendi had
a goal of partial application of already an exist-
ing servitude altius non tollendi. The specified
explanation does not remove the double meaning
regarding servitudes officiendi luminibus and stil-
licidii non avertendi. On one hand, it is possible
to identify these two servitudes since changes in
the way of exercising rights are possible if they
do not violate neighbours’ interests (Gibb, 1996).

Thus, predial servitudes existed between es-
tates directly bordering each other or are placed
close to each other under the condition that the
servient estate using their permanent quality can
benefit the dominant estate. Predial servitudes are
divided into rural and urban according to the con-
dition of the dominant estate (Esplugues, 2015).

Rural predial servitudes can be divided into
three groups: road, water and economic servi-
tudes. Urban predial servitudes can be divided
by buildings, sunlight, window view and liquid
disposal.

The servitude —is a real right to someone else’s
property. Although legislators do not provide a
definition for real rights, the literature contains a
number of their attributes. First, they are absolute
rights. This means that the rightsholder’s right
over the property of another corresponds with re-
sponsibilities of the surrounding parties. Second,
real rights are exclusive, meaning if one party has
the right to own and use the property of another
within specific capacity no one else cannot have
the same rights within the same boundaries and
capacity. Third, real rights are characterised by
“resale rights”, meaning a right is connected to a
property and does not exist without it, the change
of ownership does not terminate real rights of an-
other party. Fourth, real rights are secured within
specific boundaries, defined by the act that estab-
lished them (Abramov, 2016). Fifth, real rights
have an absolute protection, including from the
owner of the property. In their works, scientists
have identified other, besides listed, attributes of
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real rights, such as them originating from prop-
erty rights, the advantage of real rights over re-
sponsibilities, securing real rights with property
rights (Janusz-Pawletta, 2015).

Servitudes are only possible regarding some-
one’s items. One’s own items cannot be the sub-
ject of a servitude. It is reasonable since legal
power of the owner covers rights that constitute
the contents of a servitude.

Servitudes can exist only regarding items. An
item is a physical object, regarding which civil
rights and responsibilities can emerge. An ob-
ject of a servitude can be movable and immov-
able, individually specified property. However,
this statement does not fully correspond with the
branch of civil legislation. The list of items that
can be objects of a servitude is limited in the leg-
islation. The right to use the property of another
can be established regarding an estate, other natu-
ral resources or other immovable property (build-
ing, structure etc). Other items that could be an
object of a servitude are not mentioned. Thus, the
object of a servitude can only be real property. It
is worth noting that the project of civil legisla-
tion within the Eastern Bloc contains provisions
regarding establishment of servitudes for mov-
able property, though during adoption of codes in
the 90s these provisions were removed from the
texts. The only opportunity to establish personal
servitude over movable property is obtained by
establishing such real right in a testamentary gift
since an object of a testamentary gift can be mov-
able items

Servitudes are granted in order to satisfy the
needs of other parties, which cannot be satisfied in
another way. The main criterion for determining
the possibility of establishing a servitude is the
needs for it of an estate or a specific person. While
such needs cannot be satisfied in other ways. The
land servitude is determined in the least burden-
some for an owner of an estate way This provi-
sion should be expanded to personal servitudes,
and consequently appropriate changes should be
introduced into the branch of civil legislation.

Servitudes are unalienable. They are estab-
lished for a specific estate or person. This conclu-
sion follows from the legislative provision about
the inability to alienate a servitude. Therefore, it
is impossible to alienate a servitude from this per-
son or estate and transfer it to another person or
estate.

Establishing a servitude does not deprive a
property’s owner of a right to ownership, acqui-
sition and disposition of this property. However,

the actual realisation of owner’s legal power is
limited by establishing a servitude. Thereby, the
owner cannot secure their rights if they prevent
the dominant tenant from realising their servitude
rights.

For personal servitudes the type must be
based on the specific acts, particularly an agree-
ment, law, will or a court decision. Additionally,
the land servitude is subject to state registration
under procedures established for state registration
of rights to real property. That is why land servi-
tude will be effective after its registrations.

The content of a servitude involves receiving
the right to use someone’s property. The capacity
of use is determined by an act that establishes a
servitude. Servitude rights are stronger than prop-
erty rights: first, the needs of a dominant tenant
are satisfied, then — the needs of an owner.

Servitudes can be established for a certain pe-
riod or an uncertain one. Whereas, servitudes do
not involve single-use or temporary actions.

In the current legislation, the most important
attributes of a servitude that exist in land law are
not formalised — a servitude cannot involve per-
forming an action. This means that the owner of
a servient item does not have to perform any ac-
tions benefiting a dominant tenant. The behaviour
of a servient item’s owner is defined as granting
a permission for something when they have to
endure other’s actions in relation to their prop-
erty (for example, the right of passage across an
estate); and also as performing specific actions
when the owner of a servient item does not have
to perform any actions that would limit the rights
of a dominant tenant. These attributes of a servi-
tude should be formalised in the civil legislation
(Yerkinbaeva, 2016; Yerkinbaeva, 2008; Yerkin-
baeva and Bekturganov, 2013; Yerkinbaeva and
Nurmukhankyzy, 2014).

The legislations do not mention about such at-
tribute as indivisibility. This means that in case a
servient item was divided, the servitude will con-
tinue to exist in the same way as before its divi-
sion, and it also means that a servitude cannot be
partially prohibited or partially forfeited, only in
its entirety. Formalising this attribute will remove
any possible contradictions in the case of division
of a servient item or existence of several domi-
nant tenants within one servitude relation.

Legislations of former USSR and the Eastern
Bloc countries know two main types of servi-
tudes — land and personal. Meanwhile, the forest
legislation of former USSR and the Eastern Bloc
countries states that forest servitudes are a right
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to a limited fee-paying and non-fee paying use of
someone’s forest area. Forest servitudes include
provisions of civil and land legislations that do
not contradict the requirements of the forest leg-
islation of former USSR and the Eastern Bloc
countries. Therefore, forest servitudes — are just
land servitudes regarding a forest area.

While public servitudes are established by
authorities through their decision to burden the
available estate with a servitude, private servi-
tudes are established based on the contract, and
therefore all general provisions about the contract
are also applicable to them (chapters 22-24 of the
Civil Code of the Republic of Kazakhstan) (Land
Code of the Republic of Kazakhstan...).

In particular, the procedure of entering such
contract expects adherence to the pre-trial pro-
cedure — offering a party to enter a contract, and
only after being refused — filing a court action.

It should be taken into account that the con-
tract about the limited targeted use of someone’s
estate can be imposed with provisions of article
399 of the Civil code of the Republic of Kazakh-
stan regulating cases where it is obligatory to con-
clude a contract. This conclusion follows from the
content of article 67 of the Land Code, according
to which, in cases outlined in the Code or other
legislative acts, an owner or a land user has to
provide interested real and legal individuals the
right for the limited targeted use of an estate, over
which they have an ownership or a land use right.

The obligation to provide such right should
not be understood as gratuitous and perpetual.
A servitude (including public, established over a
state-owned land) is granted for payment and is
temporal.

Essential contractual conditions of establish-
ing a private servitude are:

- the area of someone’s estate granted for the
limited targeted use;

- the goal, for which a servitude is granted;

- payment;

The Law of the Republic of Kazakhstan on
the Registration of Real Estate Rights and Trans-
actions distinguishes these two notions: “personal
servitude” and “servitude benefiting the dominant
estate or other real property”.

The servitude benefiting the dominant estate
or other real property is defined as a servitude
established for the benefit of an owner (another
rightsholder) of other, usually neighbouring im-
movable property to satisfy their needs, includ-
ing passage, pipe placing or other goals (article 1
paragraph 29 of the Law) (Yerkinbaeva, 2015b).
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Personal servitude is defined as a servitude
benefiting a specific person, not associated with
that person’s ownership of a real property (article
1 paragraph 4 of the Law).

Article 39 paragraph 3 of the Land Code of
the Republic of Kazakhstan envisages that the
personal servitude over the neighbouring or other
estate is established by the contract with private
property rightsholders or land users, while article
67 paragraph 3 envisages that if a normative le-
gal act outlines the establishment of a servitude
based on the contract of an interested person with
an owner or a land user, a refusal of the latter to
enter into such contract or contractual conditions
proposed by an owner of land user that can be
contested in court by an interested person through
filing a claim against an owner or land user.

Article 69 paragraph 5 of the Land Code en-
visages that the owner or land user of an estate
burdened with private servitude has a right to de-
mand commensurable payment from individuals
in whose interests this servitude was established
unless legislative acts of the Republic of Kazakh-
stan provide otherwise. It must be assumed that it
refers not single but periodic payments.

Additionally, article 69 paragraph 3 of the
Code establishes that a limited use rightsholder
has to compensate a private owner or land user all
damages tied to the servitude.

Finally, the Land Code introduces quite an in-
teresting rule for some cases of public servitudes:
when an irresolvable opposition between a public
servitude and private law, the legislator judging
from the priority of the public interest sides with
these interest to the detriment of private owner’s
interests.

It should be noted that the rules of charging
fees for public servitudes are drastically different
to rules of charging for private servitudes. Article
69 paragraph 7 of the Land Code of the Republic
of Kazakhstan states that the owner or land user
of an estate burdened with public servitude has
a right to demand commensurable payment from
state authorities who established this public servi-
tude only in that case when the establishment of a
servitude result in significant complications in the
use of an estate. How significant these complica-
tions are should be determined by courts.

In particular, article 69 paragraph 7 of the
Code states that in cases when establishing public
servitude will result in inability to use the estate,
the owner of the estate or the land user have a
right to demand either seizure, including by way
of repurchase, of this estate from them with com-
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pensations for damages in full by the authorities
who established this servitude at the moment of
termination of the property right or the land use,
or provision of an equivalent estate or another es-
tate plus its price difference.

In accordance with article 67 paragraphs 1, 2
of the Land Code, in cases outlined by the Code
or other legislative acts of the Republic of Ka-
zakhstan, the owner or land user has to provide
interested real and legal individuals with the right
for the limited targeted use of an estate, for which
the former has an ownership right or a land use.

According to article 69 paragraphs 1, 2 of the
Code, a private owner or land user have the right
to demand the right for the limited targeted use
(private servitude) from a rightsholder or land
user over a neighbouring estate, and if necessary
— over another estate.

The right for the limited targeted use of some-
one’s estate (servitude) can emerge on the basis
of the court decision. While the court considers
only the question about establishing a servitude
while according to article 69 paragraph 2 of the
Code, the procedure of the private servitude is re-
solved between parties by concluding a contract.

According to article 69 paragraph 3, 5 of the
Code, a limited use rightsholder of an estate has
to compensate a private owner or land user all
damages in connection to this servitude.

The owner or land user of an estate burdened
with a servitude have the right to demand com-
mensurable payment from parties in whose inter-
est this servitude was established unless legisla-
tive acts of the Republic of Kazakhstan provide
otherwise.

Conclusion

Simultaneous regulation of land servitudes
in accordance with land and civil law caused a
number of disagreements in such regulation. In
our opinion, land servitudes have to be regulat-
ed by a single branch of law but not by two si-
multaneously. This would eliminate all existing
disagreements and make it impossible for practi-
cal problems connected with the correlation be-

tween norms and their application to exist. There
is a need for regulations of land servitudes with
land law, while civil law can have an appendant
application. We think that all norms concerning
servitudes should be contained in one normative
act. This will ensure complex and complete regu-
lation of servitudes, eliminate disagreements and
collisions, and will remove the need to adjust cor-
responding provisions with each other when im-
plementing changes and additions. Since initially
servitudes appeared within civil law and they
cover not only land but also personal servitudes,
it would be appropriate to regulate servitude rela-
tions in the civil legislation. We justify the need
for legal regulation of servitudes by means of land
law based on the principles of legal regulation of
lands (responsibilities to use lands sensibly and
protect them, the priority of environmental safety
demands, combination of land use as a natural re-
source, territorial basis, part of the biosphere that
is a source and the and the main condition for hu-
man activity), the principle of differentiation of
legal regulation, goals of legal regulation — in-
crease in effective use of lands, regulation of re-
lations concerning realisation of servitude rights
to estates guided by a complex approach that se-
cures land rights through establishment of certain
imperatives and specific responsibilities of sub-
jects, the importance of lands. It is also worth not-
ing that norms of land servitudes in the land leg-
islation almost copy analogous provisions in the
civil legislation, which also defines general provi-
sions about classifying servitudes as real rights to
someone’s property, their protection etc. Because
civil and land laws are connected with each other,
it is a very long dispute concerning what branch
is more important and has to regulate servitude
relations. But it is not important for the effective
legal regulation which branch of law contains the
necessary norms. Therefore, either norms on land
servitude should be excluded from the land legis-
lation and regulation of servitude relations should
be ensured only by the civil legislation, or general
provisions about servitude in the civil legislation
should be introduced, while land servitudes will
purely focus on regulating land relations.
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LEGAL PROTECTION OF THE ATMOSPHERIC AIR IN THE CONTEXT
OF ANALYSIS OF THE ENVIRONMENTAL LEGISLATION
OF THE REPUBLIC OF KAZAKHSTAN

The article presents a system-wide analysis of the environmental legislation of the Republic of Ka-
zakhstan in the field of legal protection of atmospheric air. It is especially emphasized that this vital
component of the surrounding human, flora and fauna of the natural environment is still not sufficiently
methodologically and legally guaranteed against negative physical, chemical, biological and other influ-
ences. In the aspect of determining the relevance of the issue under consideration, an important conclu-
sion was also made that the norms of the Environmental Code of the Republic of Kazakhstan in relation
to the protection of atmospheric air require further development and detail. In the current legal version,
their potential regulatory significance is not significant, which allows us to speak both about the lack of
the desired effect on their part, and about the lack of development, with the help of the national legisla-
tor, of an effective mechanism for the legal protection of atmospheric air in comparison with the protec-
tion of natural resources: land, subsoil, waters, forests, flora and fauna. The aim of the authors is to reveal
the modern content of the legal protection of atmospheric air, as well as to determine the main problems
and future prospects in the context of the analysis of the environmental legislation of the Republic of
Kazakhstan using scientific views, domestic legislative acts and the results of law enforcement practice.
During the development of the topic, the authors used a set of general scientific and special methods
of scientific cognition, in particular the comparative legal method, as well as methods of modeling and
system analysis. In the conclusions, the authors emphasize that one of the ways to possibly eliminate
the gaps and, accordingly, create a balanced system of norms for the protection of atmospheric air on an
equal basis with other natural objects can be the currently being developed and revised new edition of
the Environmental Code of the Republic of Kazakhstan.

Key words: atmospheric air, legal protection, environmental legislation of the Republic of Kazakh-
stan, environment, Environmental Code of the Republic of Kazakhstan.
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KasakcTtaH Pecny6AMKaCbIHbIH, 3KOAOTUSIABIK, 3aHHAMACbIH
TaAAQy KOHTEKCiHAeri atmocdepanblk, ayaHbl KYKbIKTbIK, KOpFay

Makanraaa atMocepanblk, ayaHbl KYKbIKTbIK, KOpFay casacbiHaarbl KasakcraH PecrnybAmKachiHbIH,
3KOAOTMSAABIK, 3aHHAMaCbIHA >KAAMbIKYMEAIK TaAAQy >Kacay YCbIHbIAFAH. Ocipece aaamAbl, haopa MeH
(hayHaHbl KopLIaylibl TabUFM OpPTaHbIH, aTaAMbILl OMipLIEeH KaXkeTTi KypamAacbiHbiH oAl Ae 60Aca
KEAEHCI3 (PU3MKAABIK, XMMUSIABIK, GMOAOTUSIABIK KOHE A€ ©3re aCepAepiHeH XXETKIAIKTI aaicTemenik
KOHe KYKbIKTbIK AeHrelAe KeniAAeHAIpiAMereHairi atan KepceTineai. KapacCTblpbiAbIN OTbIpFaH
M&CEAEHIH ©3eKTIAIMNH aHblkTay 6apbiCbiHAQ aTMOCepaAblK, ayaHbl KopfayFa KaTtbiCTbl KasakcraH
PecnybAmKachl IKOAOTUSIAbIK, KOAEKCIHIH HOpMaAapbl OA@H 8pi AaMyAbl XK8HE HAKTblAAyAbl TaAar
eTeAl AereH MaHbI3Abl KOPbITbIHAbI >KacaafraH. Kasipri KOoAAaHbICTaFbl KYKbIKTbIK, peAakumMsiaa
OAAPAbIH, bIKTUMAA peTTeyLlli MoHi 60AMaLLbl FaHa. ByA oAapAbIH TapanbiHaH TUICTI acepaiH, 6oAMaybl
TYpaAbl AQ, YATTbIK 3aH, LWbIFapyLWbIHbIH, KemeriMeH XKep, >Xep KOWMHaybl, Cy, OpMaH, ecCiMAiKTep
MEH >KaHyapAap ©AeMi CMSKTbl TabuFn pecypcTapAbl KOpPFayMeH CaAbICTbIpFaHAQ aTMOCHEPAAbIK,
ayaHbl KYKbIKTbIK KOpPFayAblH TUIMAI TETIFHIH XXETIAMEreHAIri TypaAbl Aa anTyra MyMKIHAIK Gepeai.
ABTOpAApPAbIH, MakcaTbl — aTMOCEPaAbIK, ayaHbl KYKbIKTbIK KOPFayAblH 3aMaHayuM Ma3MyHbIH aLly,
COHbIMEH KaTap FbIAbIMU K&3KapacTap, MEMAEKETILLIAIK 3aHHAMaAbIK, akTiAep >KeHe KYKbIK, KOAAAHY
Toxipubeci HaTMxeAepiHiH kemerimeH KasakcTaH PecnyOAMKacbIHbIH 3KOAOMMSIAbIK, 3aHHAaMacCbIH
TAaAAQy KOHTEKCIHAEri Herisri npobAemasap MeH oapi Kapaifbl MepCcrekTMBaAapAbl aHbIKTay OGOAbIM
TabblAaAbl. TakbIpbINTbl 83iPAEMEAEY aFbiMbIHAQ aBTOPAAP FbIAbIMU TaHbIMHbIH, KAAMbIFbIAbIMM JKOHE
apHalbl 8AICTEMEAEPIHIH, XKMBIHTbIFbIH KOAAQHADI, OAAPABIH, iLLiHAE, aTan anTKaHAQ, CaAbICTbIPMaAbI-
KYKbIKTbIK ®AIC, YATIAEY >KOHe >KYMEeAiK Taapay aAicTepiHe >yriHAi. KopbiTbiHAbIAGPAQ aBTOpAAp
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OAKBIAbIKTaPAbI XKOIO >X8He, TMiCiHwe, 6acka TabuFn 0ObEKTIAEPMEH KaTap, aTMOCgepaAblk, ayaHbl
KOpFay TypaAbl HOPMaAapAblH TEHAECTIPIAreH >KYMeciH Kypy ToCiAAepiHiH Oipi peTiHae Kasipri
yakbITTa 83ipAEHIN >XaTkaH >XeHe KanTa KapasraH KP DKOAOrmsiAblK, KOAEKCIHIH, >KaHa peAakuuMsChbl
60Aa aAaTbIHAbIFbIHA Ha3ap ayAapaaAbl.

Ty#iH ce3aep: aTMOCepaAbiK aya, KYKbIKTbIK Kopray, KasakcraH Pecrny6AMKacbiHbIH 9KOAOTUSIABIK,
3aHHamMacbl, KopluaraH opTa, KasakcraH PecnybAmKacbiHbiH, DKOAOTMSIAbIK, KOAEKCI.
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MpaBoBasi oxpaHa aTMocdepHOro Bo3Ayxa B KOHTEKCTe aHaAM3a
3KOAOTMYecKoro 3akoHoaareAabctBa Pecny6Amkun Kasaxcran

B cTaTbe npeacTaBAeH O6LECUCTEMHDIM aHAAM3 SKOAOTMUYECKOrO 3aKOHOAATEALCTBA Pecny6AmKm
KaszaxcraH B chepe npaBoBoit 0xpaHbl aTMOCepHOro Bosayxa. Oco60 NoAUYEepKMBAETCS, YTO KM3HEHHO
BaKHbI KOMMOHEHT, OKPY>aloLMiA YeAoBeka, Kak Aaopa M ¢hayHa MPUPOAHON CpeAbl, BCe elle
HEAOCTAaTOYHO METOAOAOTMYECKU U IOPUAMYECKM 3aLLMLLEHBI OT HEFaTUBHbIX (PU3MUYECKUX, XUMNYECKMX,
OGMOAOIMYECKMX UM MHbIX BO3AEWMCTBMIA. B acnekte onpeAeAeHmsl akTyaAbHOCTM paccMaTpUBaemoro
BOMPOCA TakXe CAEAAH BaXkKHbI BbIBOA O TOM, YTO HOPMbl JKOAOTMYECKOro KoAekca Pecny6Amnkum
KasaxcTtaH npMMEHUTEAbHO K 3almTe aTMOCHEPHOro BO3AyXa TPEOYIOT AAAbHENLIEro pacCMOTPeHMS
U AeTaam3aumu. B HblHe AelicTByloWen IOPUAMYECKON PeAaKLMM MX MOTEHLMAABHOE peryAupylollee
3Ha4YeHMe HECYLECTBEHHO, UYTO MO3BOASET FOBOPUTH KaK OO OTCYTCTBMM AOAXKHOIO 3dhekta ¢ ux
CTOPOHbI, TaK U O He BbIPaBOTAHHOCTM MPW MOMOLLM HALMOHAABHOTO 3aKOHOAATEAS AENCTBEHHOMO
MeXaHM3Ma MpaBOBOM OXpaHbl aTMOCKEPHOrO0 BO3AYXa MO CPABHEHWMIO C 3alMTON MPUPOAHbIX
pecypcoB: 3eMAM, HEAD, BOA, A€Ca, PAaCTUTEABHOIO W XXMBOTHOrO mupa. Lleablo ctaTbm gBAsSeTCS
pacCMOTpPeHME COBPEMEHHOIO COAEpP)KaHWs MpaBOBOM OXPaHbl aTMOCKEPHOrO BO3AYXa, a Takxke
OMNpPeAEAEHNEe OCHOBHbIX NMPOOAEM M AAABHEMLLIMX NEPCreKTUB B KOHTEKCTE aHaAM3a 3KOAOTMYECKOro
3aKOHOAATeAbCTBA Pecny6amkin KasaxcTtaH ¢ MOMOLLbIO HayUHbIX B3rASIAOB, BHYTPUIOCYAQPCTBEHHbIX
3aKOHOAATEAbHbIX AaKTOB M PE3YAbTATOB MPaBONPUMEHUTEABHOM NMPAKTUKK. B xoAe paspaboTku Tembl
aBTOpamM UCMOAb30BaAACh COBOKYMHOCTb 06LLIEHAYYHbIX M CMELMAAbHBIX METOAOB Hay4HOrO MO3HaHKS,
B YaCTHOCTM CPaBHUTEAbHO-TPABOBOM METOA, a TaKXKe METOAbI MOAEAMPOBAHMS M CUCTEMHOIO aHaAM3a.
B BbIBOAAX aBTOPbI aKLLEHTUPYIOT BHUMAHME Ha TOM, YTO OAHUM M3 COCOBOB BO3MOXKHOI0 YCTPAHEHMS]
npo6eAoB 1 COOTBETCTBEHHO CO3AAHMSI HAPABHE C MHbIMU MPUPOAHBIMM 06bEKTaM1 CHAAAHCMPOBAHHOW
CUCTEMbI HOPM 06 OXpaHe aTMOC(EPHOrO BO3AYXa MOXKET CTaTb pa3pabaTbiBaemasi B HACTOSILLEE BPEMS
U MepecMOTPeHHasi HoBas peAakLms IKoAormyeckoro koaekca PK.

KaroueBble caoBa: aTMOCepHbIi BO3AYX, MPaBOBasi OXpPaHa, SKOAOTMUYECKOe 3aKOHOAATEAbCTBO
Pecny6amkun KasaxcraH, okpy>kaiowas cpeaa, IKoAormyeckmin koaekc Pecny6amkm KasaxcraH.

Introduction

In Kazakhstan, the ecologically and legally sig-
nificant concept of atmospheric air, perhaps, was
first established when the republic was part of the
former USSR, namely in the Decree of the Presidi-
um of the Supreme Soviet of the Kazakh SSR “On
nature protection in the Kazakh SSR” dated May 12,
1962 (Journal of the Supreme Soviet and the Gov-
ernment of the Kazakh SSR, 1962). According to
Article 1 of this normative act, atmospheric air was
enshrined not only as an inseparable part of the natu-
ral complex as a whole, but also as an independent
object of legal protection (Journal of the Supreme
Council and the Government of the Kazakh SSR,
1962), thereby “freed” from the traditional and ob-
vious sanitary-hygienic approach, which prevailed
for a long time in the official legal policy of the So-
viet state.

Two decades later, on June 12, 1981, the Su-
preme Soviet of the Kazakh SSR at its third ses-
sion of the tenth convocation adopts a separate
Law of the Kazakh SSR “On the protection of at-
mospheric air” (Bulletin of the Supreme Soviet of
the Kazakh SSR, 1981: 482). In accordance with
the norms provided for in it, the tasks of the leg-
islation of the Kazakh SSR on the protection of at-
mospheric air were (Bulletin of the Supreme Soviet
of the Kazakh SSR, 1981: 482): improving the state
of atmospheric air, preventing and reducing harm-
ful chemical, physical, biological and other effects
on the atmosphere causing adverse consequences
for the population, the national economy of the re-
public, flora and fauna, as well as strengthening the
rule of law in the field of atmospheric air protec-
tion (Article 1) (Bulletin of the Supreme Soviet of
the Kazakh SSR, 1981: 482). Russian scientists note
that, in fact, the law was a classic example of tex-
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tual reproduction of union norms in a republican act
(Mukhitdinov N.B., Rakhimberdin K.Kh., Zhumak-
sanov E.K., 2003a: 45) and in it, in essence, neither
one norm that would take into account the specifics
of our country (Mukhitdinov N.B., Rakhimberdin
K.Kh., Zhumaksanov E.K., 2003b: 45). One of the
additional explanations for this circumstance was
the fact that it was no coincidence that Kazakhstan
for a long time remained a raw material append-
age of the former Soviet Union (Mukhitdinov N.B.,
Rakhimberdin K.Kh., Zhumaksanov E.K., 2003c:
45). Exactly ten years later — June 18, 1991 — the
supreme legislative body of the Kazakh SSR adopts
a new Law of the Kazakh Soviet Socialist Republic
“On environmental protection in the Kazakh SSR”
(Z9113500 ) (Law of the Kazakh Soviet Social-
ist Republic “On environmental protection in the
Kazakh SSR”, 1991). In connection with its entry
into force on August 1, 1991, the previously noted
Decree of the highest collegial body of the Repub-
lic became invalid. The law within the framework
of arcticle 5 recognized atmospheric air and other
natural objects as components of natural ecological
systems and the biosphere as objects of the natural
environment subject to protection (Law of the Ka-
zakh Soviet Socialist Republic “On environmental
protection in the Kazakh SSR”, 1991). A separate
section within the framework of the Law was de-
voted to the economic mechanism of environmental
protection and environmental management (the Law
of the Kazakh Soviet Socialist Republic “On envi-
ronmental protection in the Kazakh SSR”, 1991)
and within Articles 16, 17, 18, 19, 21, 22,23, 24,26
and 27 provided for the financing of environmental
programs and activities, in particular at the expense
of environmental insurance funds and credit banks,
payment of fees for special use of natural resources,
the conclusion of agreements on environmental
management, a payment system in the same area,
for example, payment for environmental pollution,
payment for emissions and discharges of pollutants
into the environment and disposal of production
and consumption waste, as well as their standards,
etc. (Law of the Kazakh Soviet Socialist Republic
“On environmental protection in the Kazakh SSR”,
1991). It can be said that this Law contained not
only a new ideology under the conditions of the
Soviet administrative-command system, but also
significantly stimulated the improvement of envi-
ronmental protection activities. For comparison,
experts note that the Law of the Kazakh SSR “On
the Protection of Atmospheric Air” did not provide
for economic mechanisms for the protection of at-
mospheric air” (Rakhimberdin K., 2001).
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After gaining state independence, Kazakhstan
began to form its own environmental policy — a
policy of the transitional period, focused, in par-
ticular, on the further development of economic
methods for regulating environmental management,
expanding the rights and powers of regional and lo-
cal government bodies (Rakhimberdin K.Kh., 2000:
33). Of course, the Constitution of the Republic of
Kazakhstan of August 30, 1995 became the funda-
mental law in the context of completely different
realities. “Its articles 31 and 38 have an ecologi-
cal and legal character, which for the first time ap-
proved and put into effect a new ecological, nature
conservation concept” (Chumachenko T.N., 2015).
So, if, according to Article 31 of the Constitution:
“The state aims to protect the environment favor-
able for human life and health” (Constitution of the
Republic of Kazakhstan, 1995), then in Article 38 it
secures the citizens of the Republic the obligation
to preserve nature and take care of natural resources
(Constitution of the Republic of Kazakhstan, 1995).
Article 6 of the Basic Law of the State establishes
property rights to natural resources (Constitution of
the Republic of Kazakhstan, 1995). In other words,
along with the definition of the ecological signifi-
cance of the environmental policy, in addition, this
article contains a legal structure for the protection of
individual natural objects, which is based on the in-
stitution of property rights. In this regard, clause 3 of
this article of the Constitution states that: “The earth
and its subsoil, waters, flora and fauna, and other
natural resources are in state ownership” (Constitu-
tion of the Republic of Kazakhstan, 1995). Howev-
er, within the limits of this norm, the phenomenon
we are investigating is not specifically covered —
atmospheric air and the question is not unambigu-
ously resolved: can it also be an object of property
rights? It follows that the Constitution of the Repub-
lic leaves open the definition of the list of natural
resources subject to ownership, use or disposal and
without naming their legal characteristics, and also,
apparently, given that atmospheric air has its natural
properties, believes that it is not possible to classify
it as object of ownership.

Theoretical and methodological basis of the
article

From a theoretical point of view, the signifi-
cance of this article lies in the fact that, based on the
study of a wide range of scientific views, domestic
legislative acts and the results of law enforcement
practice, the modern content of the legal protection
of atmospheric air is revealed, and the main prob-
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lems and further prospects are determined in the
context of the analysis of the environmental legisla-
tion of the Republic of Kazakhstan. In the study of
the topic, in particular, the latest doctrinal develop-
ments of scientists representing various legal, envi-
ronmental, economic schools, such as Mukhitdinov,
N., Rakhimberdin, K.Kh., Zhumaksanov, E.K and
many others, were used. To achieve the set goal of
the article and the tasks arising from it, the authors
applied the following methods: synthesis, analogy,
structural, comparative, formal-logical methods, as
well as methods of modeling and system analysis.

Results and discussion

Among the documents that deserve attention,
one cannot fail to note the Concept of environmental
safety of the Republic of Kazakhstan for 2004-2015,
approved in accordance with the Decree of the Pres-
ident of the Republic of Kazakhstan dated Decem-
ber 3, 2003 (No. 1241) (Concept of environmental
safety of the Republic of Kazakhstan for 2004-2015,
2003). This is the second act similar to the one that
was in force in the Republic in the period 1996-
2003. In the latter case, we are talking about the
Concept of environmental safety of the Republic of
Kazakhstan, approved by the Order of the President
of the Republic of Kazakhstan dated April 30, 1996
(No. 2967) (On the concepts of public and environ-
mental safety of the Republic of Kazakhstan, 1996).

The concept is a meaningful political, informa-
tion-analytical and legally significant document, in
which the state, problems and prospects of environ-
mental protection activities in the Republic of Ka-
zakhstan were summarized, updated and determined
(Concept of environmental safety of the Republic of
Kazakhstan for 2004-2015, 2003).

First, taking into account the need to ensure
an optimal level of environmental safety with the
achievement of regulatory indicators of the state of
the environment, it provided for the consistent im-
plementation of its own provisions, dividing it into
three stages (Concept of environmental safety of the
Republic of Kazakhstan for 2004-2015, 2003):

the first stage (2004-2007) — reducing the level
of environmental pollution and developing an ac-
tion plan to stabilize it (Concept of environmental
safety of the Republic of Kazakhstan for 2004-2015,
2003);

the second stage (2008-2010) — stabilization of
environmental quality indicators and improvement
of environmental requirements for nature manage-
ment and (Concept of environmental safety of the
Republic of Kazakhstan for 2004-2015, 2003)

the third stage (2011-2015) — improving the
quality of the environment and achieving a favor-
able level of environmentally sustainable develop-
ment of society (Concept of environmental safety of
the Republic of Kazakhstan for 2004-2015, 2003).

Secondly, the Concept clearly outlined the
goals, objectives and basic principles of ensuring
the ecological safety of the Republic, among which
it is important to highlight such as the achievement
of the protection of natural systems and a vital com-
ponent of the interests of society, the ecosystem ap-
proach to the regulation of all social relations for the
sustainable development of the state, the obligation
compensation for damage to the environment and
human health (Concept of environmental safety of
the Republic of Kazakhstan for 2004-2015, 2003).

Thirdly, based on the specifics of the new re-
alities, the Concept for the first time fixed and pri-
oritized global, national and local environmental
problems (Concept of environmental safety of the
Republic of Kazakhstan for 2004-2015, 2003),
at the same time combining them into a single set
of environmental problems safety of the Republic
(Concept of ecological safety of the Republic of
Kazakhstan for 2004-2015, 2003). Independent sub-
section 3.3.1. in particular, it was provided for the
air pool. Within its framework, the 10 most polluted
cities of the Republic were officially recognized and
named, the reasons for the high level of pollution
were established, for example, in Almaty, Ust-Ka-
menogorsk, Shymkent due to outdated production
technologies, inefficiency of treatment facilities,
poor use of renewable and unconventional energy
sources and low quality of the fuel used (Concept of
environmental safety of the Republic of Kazakhstan
for 2004-2015, 2003).

Fourthly, in the Concept, such basic concepts as
the greening of the economy, legislation and soci-
ety were fixed and, perhaps for the first time, were
introduced into legal and scientific turnover, and in
accordance with them, the main directions and key
mechanisms for ensuring the environmental safety
of Kazakhstan were determined (Concept of envi-
ronmental safety of the Republic of Kazakhstan for
2004-2015, 2003): improving the economic mecha-
nisms of environmental management and the system
of state control in this area, as well as environmental
monitoring, optimization of the permitting system
and environmental expertise, development of a sys-
temic basis for environmental statistics, etc. (Con-
cept of ecological safety of the Republic of Kazakh-
stan for 2004-2015, 2003). It was especially empha-
sized that Kazakhstan has developed environmental
legislation, but at the same time, within the frame-
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work of its further improvement, it is necessary to
rely on international standards: to introduce envi-
ronmental standards into all other legislative acts of
the Republic, to provide for and ensure the use of
compulsory environmental insurance and environ-
mental audit (Concept of environmental safety of
the Republic of Kazakhstan for 2004-2015, 2003).

In order to significantly reduce the impact on
the environment in the Republic during the first and
second half of the 2000s, other documents are also
adopted. So, in accordance with the Concept of the
transition of the Republic of Kazakhstan to sustain-
able development for 2007-2024, by the Resolution
of the Government of the Republic of Kazakhstan
dated September 27, 2007 (No. 848), Target indi-
cators of the transition to sustainable development
were approved, including 16 environmental indi-
cators (On the approval of target indicators transi-
tion to sustainable development, 2007). Another
Resolution of the supreme executive body of the
Republic of Kazakhstan dated March 12, 2008 No.
245 approved the List of the best available technolo-
gies (On approval of the list of the best available
technologies, 2008). According to the Decree of the
President of the Republic of Kazakhstan dated May
30, 2013 (No. 577), the Concept for the transition
of the Republic of Kazakhstan to a green economy
(On the Concept for the transition of the Republic
of Kazakhstan to a “green economy”, 2013) entered
the stage of implementation, and in accordance with
it, approved by the Resolution of the Government of
the Republic of Kazakhstan of July 31, 2013 (No.
750) Action Plan for the transition of the Republic
of Kazakhstan to a green economy for 2014-2020
(On approval of the Action Plan for the implementa-
tion of the Concept for the transition of the Republic
of Kazakhstan to a “green economy” for 2013-2020,
2013).The norms of the Law of the Republic of Ka-
zakhstan “On National Security of the Republic of
Kazakhstan” in the new edition of January 6, 2012
No. 527-1V in the aspect of ensuring the environ-
mental safety of the state, society, individuals and
citizens are adapted to the current provisions of the
fundamental acts and, if necessary, can be supple-
mented by other legislative acts of the Republic
of Kazakhstan and detailed by the documents of
the State Planning System of the Republic of Ka-
zakhstan (Law of the Republic of Kazakhstan “On
National Security of the Republic of Kazakhstan”,
2012).

It is important to note that, however, for the first
time not so much legal as economic and social foun-
dations of atmospheric air protection and, in gen-
eral, its legal status in the Republic was regulated
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by a special regulatory legal act — the Law of the
Republic of Kazakhstan dated March 11, 2002 (No.
302) “On protection atmospheric air”, which with
the adoption of the Environmental Code of the Re-
public of Kazakhstan became invalid (Law of the
Republic of Kazakhstan “On the protection of atmo-
spheric air “, 2002).

In terms of structure, the Law consisted of 7
chapters and 30 articles and contained basic con-
cepts, including, in particular, such as “harmful
physical impact on the atmospheric air”, “maxi-
mum permissible standard”, “maximum permissible
level”, “pollution”, “protection”, “Monitoring”, and
“quality” of atmospheric air (Law of the Republic of
Kazakhstan “On the protection of atmospheric air”,
2002); determined the principles of public adminis-
tration, the competence of the relevant authorities
and the organization of activities for the protection
of the regulated object (Law of the Republic of Ka-
zakhstan “On the protection of atmospheric air”,
2002); established requirements for the types and
forms of activity that have a harmful effect on its
condition (Law of the Republic of Kazakhstan “On
the protection of atmospheric air”, 2002); fixed the
mechanisms for reducing pollutants, their account-
ing and inventory, control measures and responsibil-
ity for violation of the legislation of the Republic of
Kazakhstan in the field of atmospheric air protec-
tion (Law of the Republic of Kazakhstan “On the
protection of atmospheric air”, 2002). It can be said
that the considered Law as a whole provided for
all particular goals and objectives, as well as legal
norms necessary to regulate the protection of atmo-
spheric air. According to paragraph 1 of Article 1
of the Law, atmospheric air, as well as in the case
of the corresponding laws of the former Soviet re-
publics, was defined as a component of the envi-
ronment, which is a natural mixture of atmospheric
gases (Law of the Republic of Kazakhstan “On the
Protection of Atmospheric Air”, 2002). Earlier,
the same analogous concept, maintaining the con-
nection of the object under consideration with the
natural environment, was enshrined in article 1 of
the Law “On the protection of atmospheric air” of
October 16, 1992, Ukraine (Law of Ukraine “On the
protection of atmospheric air”, 1992), later the Re-
public of Belarus in paragraph 1 of article 1 of the
same separate law of December 16, 2008 (Law of
the Republic of Belarus “On the protection of atmo-
spheric air”, 2008), Turkmenistan in article 1 of the
special law of March 26, 2016 (Law of Turkmeni-
stan “On the protection of atmospheric air”, 2016).
At the same time, some post-Soviet states followed
the provisions of the Model Law “On the Protec-
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tion of Atmospheric Air” developed by the Interpar-
liamentary Assembly of the CIS Member States on
December 8, 1998 (Model Law “On the Protection
of Atmospheric Air”, 1998). For example, in accor-
dance with Article 1 of the Federal Law of the Rus-
sian Federation “On the Protection of Atmospheric
Air” dated May 4, 1999, atmospheric air is “a vital
component of the environment, which is a natural
mixture of atmospheric gases located outside resi-
dential, industrial and other premises” (Federal Law
of the Russian Federation “On the Protection of At-
mospheric Air”, 1999). The concept of atmospheric
air in a special Law of the Republic of Moldova of
December 17, 1997 (Law of the Republic of Mol-
dova “On the Protection of Atmospheric Air”, 1997)
is quite similar in form, but significantly different
and complex in content. In Article 3, the Law of
this CIS member state departed from an extremely
clear and identical legal understanding of the phe-
nomenon under consideration, limiting or expand-
ing its name “air” (Law of the Republic of Moldova
“On the Protection of Atmospheric Air”, 1997) — it
is “a unique mixture of gases (nitrogen and oxygen,
small amounts of argon, neon, helium, krypton, xe-
non, radon, carbon dioxide, hydrogen, water vapor
and various particles) of the highest vital impor-
tance in which living organisms can live, the most
volatile component of the environment that knows
no boundaries, as a result, it is capable of spread-
ing traces of human activity over unpredictable dis-
tances in the process of massive movement” (Law
of the Republic of Moldova “On the Protection of
Atmospheric Air”, 1997).

Despite the existing difference, we can definite-
ly say that the Law of the Republic of Kazakhstan
“On the Protection of Atmospheric Air” had some-
thing in common in understanding the meaning of
this reality with the laws of the post-Soviet states,
since it not only clearly emphasized its physico-
chemical characteristics, but also indicated that it
has no boundaries due to its natural state of con-
stant mobility and mixing and is an integral part
of the environment. The economic mechanism for
the protection of atmospheric air, judging by Art.
22,23,24,26 and 28 of the Law was limited to pay-
ment for its pollution (the Law of the Republic of
Kazakhstan “On National Security of the Republic
of Kazakhstan”, 2012), but at the same time, the
actual procedure for implementing such a proce-
dure was not regulated in it. According to other
norms of the Law, atmospheric air was also not
isolated in any form of ownership. This, accord-
ing to E. Novikova, meant that he is not such due
to the impossibility of his individualization and,

therefore, property rights cannot be established on
him (Novikova E., 1999).

On January 9, 2007, a new codified normative
act was adopted in the Republic, containing system-
atized norms of environmental law and other related
industries, namely the Environmental Code (En-
vironmental Code of the Republic of Kazakhstan,
2007). As experts note, “it has become the main
comprehensive legislative act regulating public rela-
tions in the environmental sphere, incorporating all
the positive changes introduced into environmental
legislation” (Dzhangabulova A.K., Salykhbaeva
A.T., 2014). In accordance with Article 325, the
Environmental Code of the Republic of Kazakhstan
applies to legal relations arising after its entry into
force (Environmental Code of the Republic of Ka-
zakhstan, 2007).

Depending on the objectives of protection, at-
mospheric air in accordance with clause 1) of ar-
ticle 7 of the Code is an object of environmental
protection (Environmental Code of the Republic of
Kazakhstan, 2007): as well as land, subsoil, surface
and underground waters, forests and other veg-
etation, fauna, gene pool living organisms, natural
ecological systems, climate and ozone layer of the
Earth, it is subject to protection from destruction,
degradation, damage, pollution and other harmful
effects (Environmental Code of the Republic of
Kazakhstan, 2007). It is important in this regard
to emphasize that with the exception of individual
components, this definition, as well as, however,
with such a characteristic, the very definition of
“environment” was reproduced in the Code from
the relevant norms of the Law of the Republic of
Kazakhstan “On Environmental Protection” dated
July 15, 1997, which also, in accordance with the
adoption of the Environmental Code of the Re-
public of Kazakhstan, it terminated its legal effect
(Law of the Republic of Kazakhstan “On Envi-
ronmental Protection”, 1997). Note that in Article
1 of the Law of the Republic of Kazakhstan “On
Environmental Protection” the last concept is ex-
plained as a set of natural objects, including atmo-
spheric air (Law of the Republic of Kazakhstan
“On Environmental Protection”, 1997), while the
Environmental Code of the Republic of Kazakh-
stan in subparagraph 41) of Art. 1 adds to them
such a new element as artificial objects (Environ-
mental Code of the Republic of Kazakhstan, 2007),
without specifying their types and content. In this
regard, we believe that these include all artificial
reservoirs, islands, dams and other geographical
objects created as a result of human activity, as
well as special buildings, structures, etc.
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Continuing to analyze the text of the Environ-
mental Code of the Republic of Kazakhstan, atten-
tion should be paid to the mention of atmospheric
air within the framework of Chapter 16, Section 5
of the regulatory legal act dedicated to environmen-
tal monitoring (Art. Art. 137-146) (Environmental
Code of the Republic of Kazakhstan, 2007). The
Code in clause 1), Article 137 introduces the ag-
gregate concept of “state environmental monitor-
ing (monitoring of the environment and natural re-
sources)” (Environmental Code of the Republic of
Kazakhstan, 2007), meaning by it a comprehensive
system of monitoring the state of the environment,
natural resources, including using data from remote
sensing of the Earth from space, in order to assess,
predict and control changes in their state under the
influence of natural and anthropogenic factors (En-
vironmental Code of the Republic of Kazakhstan,
2007). One of the objects of such a multipurpose
and multifunctional system, along with the repeat-
edly listed natural resources, as well as with the fac-
tors of environmental impact on human health in ac-
cordance with paragraph 2) of the considered article
of the Code is atmospheric air (Environmental Code
of the Republic of Kazakhstan, 2007).

Within the limits of Articles 137, 138, 139 and
140, the Code establishes the procedure, content and
mechanism of functioning of the Unified State Sys-
tem for Monitoring the Environment and Natural
Resources and, in particular, establishes its subsys-
tems (Ecological Code of the Republic of Kazakh-
stan, 2007).

With the exception of the norms directly stipu-
lated in the Environmental Code, the regulation of
the legal status of atmospheric air “dissolves” in a
large array of provisions of the first backbone nor-
mative legal act in the Republic. It can be said that
various aspects of the legal regulation of the mode
of existence of this natural object are “absorbed”
by all 9 sections and 47 chapters of the Code (En-
vironmental Code of the Republic of Kazakhstan,
2007), in particular within the framework of natural
resource use, emissions and removals of greenhouse
gases, the functioning of the order of emergency

situations and environmental disaster, international
cooperation in the field of the environment, envi-
ronmental expertise and environmental control,
economic mechanisms to stimulate environmental
protection and management of emissions into the
environment, etc. (Environmental Code of the Re-
public of Kazakhstan, 2007). But at the same time,
there are no norms that independently release atmo-
spheric air into the most significant and necessary
natural object, into the most determining natural
factor of the environment.

In the updated edition with changes as of Janu-
ary 7, 2020 (Environmental Code of the Republic
of Kazakhstan, 2007), depending on the nature of
the coverage of regulated relations, it is a normative
legal act of inter-sectoral codification, since it con-
tains not only the norms of environmental law itself,
but also related industries. With regard to the protec-
tion of atmospheric air, it contains only general and
individual regulations.

Conclusion

This means that the norms of the Environmental
Code of the Republic of Kazakhstan in relation to
the protection of atmospheric air require further de-
velopment and detailing.

The special law on the protection of atmospheric
air, which is also aimed at ensuring the environmen-
tal safety of the state, the realization of the rights of
citizens to a favorable environment and reliable in-
formation about its state, in contrast to other narrow-
branch laws, has ceased to be in force, and its norms
specifying the special position of the regulated ob-
ject in question were not substantively integrated
into the content of the Environmental Code of the
Republic of Kazakhstan.

We believe that one of the ways to possible
eliminate these gaps and, accordingly, create, along
with other natural objects, a balanced system of
norms on the protection of atmospheric air can be
the currently being developed and revised new edi-
tion of the Environmental Code of the Republic of
Kazakhstan.
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KA3A MAKCATbDI PETIHAE SAEYMETTIK SAIAETTIAIKTI
KAATbIHA KEATIPYAIH BAC BOCTAHADbIFbIHAH ANBIPY
XA3ACbIHA KATbICTbl KOAAAHDbIAYDI

KbIAMBICTbIK, KYKbIK, TEOPMSACbIHAA MEMAEKETTIH MOXKOYPAI KyWiMeH >Ky3ere acblpblAaTbiH
OAEYMETTIK HOpMaAapfFa KallaHAa epekile KeHiA 6eAiHreH. >Kasa MakcaTblHblH MOCEAEAEpiHiH
KOAXKETIMAIAIT] )K8HE HaKTbl €KeHAiriHe KapamacTaH, KbIAMbICTbIK, 3aHHaMaAd PETTEAYi MOCEAEHIH
OYriHri KyHre AeniH weuliAMereH TycTapbiHbiH 6ap eKeHAIri, OHbl HAKThIAQY MEH KaMTa KapayAbl TaAar
eTiNn OTbIPFaHAbIFbl TYPaAbl MaKaAaAa GasHAAAbIM OTbIp.

KbIAMBICTbIK, >Ka3aHblH MaKCaTbl PETIHAE SAEYMETTIK SAIAETTIAIKTI KAAMbIHA KEATIPY KbIAMbICTbIK,
3aHHaMaHbIH MaHbI3Abl MPUHUMMTEPIHIH, 6ipi — SAIAAIK MPUHUMMIHEH TYbIHAAMTBIHABIKTAH, aBTOP
>Ka3aHblH, SAEYMETTIK OAIAETTIAIKTI KaAMblHA KEATipy TypiHe ToKTaAbin, GipHewe nikipaep MmeH
ToXipMOeAik MaAiMeTTepre cyieHe oTbipbin, KasakcrtaH Pecniybamkacbl MeH 0acka Aa €AAEPAiH
KbIAMBICTbIK, KYK bIK, TEOPUSICbIHA XKa3a >KOHE OHbIH, MaK.CaTTapbl MaHbI3Abl OPbIH aAATbIHAbIFbIH 6ACTbI
Hazapfa aAblM, Xa3a MakcaTbiHbIH Gipi PETIHAE SAEYMETTIK SAIAETTIAIKTI KaAMbiHA KeATipyAiH Gac
6GOCTaHAbIFbIHAH arbIPy >Ka3aCblHa KATbICTbl KOAAAHBIAYbIH XKaH->KaKTbl TAAAAM OTbIPbIN KapPaCTbIPFaH.
Onaapfa TyblHAQFaH Ha3ap KbIAMbICKA KApPCbl KYPECTiH KYKbIKTbIK, LIapaAapbl XYMECIHAETT KbIAMbBICTbIK,
>Ka3aHblH epekLle OPHbIMEH TYCIHAIPIAEA.

>KasaHbIH MaHbI3AbI aCMeKTICi GOAbIM, KbIAMBICTbIK, >Ka3a MaK.CaTblH AYPbIC TYCIHY MEH TY>KbIpbIMAQY
GOAbIM TabbIAATbIHABIFbIH aAFa TapTaabl. JKasa MakcaTbiH Kypy 6apbICbIHAA KbIAMBICTbIABIKIEH KYpec
MPOLECIH, KOFAaMHbIH >KaFbIMCbl3 GOALLEr PETIHAE TEK KbIAMbICTbIAbIKKA 9CEP €Ty apKbIAbl FaHa eMeC,
COHAQI-aK, OCbl KbIAMbBICTBIABIKTbI TYFbI3aTbiH >KaFAaMAapPAbl Ad KapacTbipy AYPbIC GOAATbIHAbIFbIH
aran eTeA.

TyiiH ce3Aep: KbIAMbBICTbIK, KYKbIK, KbIAMbIC, >Ka3a, >ka3a MakcaTbl, 6aC 60CTaHABIFbIHAH aibIpy,
SAEYMETTIK BAIAETTIAIK.

G.Zh. Osmanova

Turan University, Kazakhstan, Almaty,
e-mail: Gulaina.78@mail.ru

Application of restoration of social justice in relation
to the punishment of imprisonment as the purpose of punishment

In the theory of criminal law, special attention has always been paid to social norms enforced by the
coercive power of the state. Despite the availability and accuracy of sentencing issues, the article talks
about the regulation of criminal legislation, about the presence of still unresolved parties to the issue
requiring its clarification and revision.

Since the restoration of social justice as the goal of criminal punishment proceeds from the principle
of justice — one of the most important principles of criminal law, affecting the restoration of social justice
of punishment, based on several opinions and practical data, taking into account that an important place
in the theory of criminal law of the Republic of Kazakhstan and other countries occupy punishment and
its goals, as one of the goals of punishment the author considered comprehensively analyzing the appli-
cation of restoration of social justice in relation to punishment in the form of imprisonment. The attention
that arose is explained by the special place of criminal punishment in the system of legal measures to
combat crime.

An important aspect of punishment is the correct understanding and formulation of the purpose of
criminal punishment. The author emphasizes that when creating the goal of punishment, it is advisable
to consider the process of combating crime as a negative part of society, not only through the impact on
crime, but also in the conditions that give rise to this crime.

Key words: criminal law, crime, punishment, purpose of punishment, imprisonment, social justice.
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anMeHeHMe BOCCTAHOBAEHUS COLlMAAbHOM CnpaBeAAUBOCTHU
B OTHOLLUE€HUH HaKa3aHUA AULLIEHUS CBOﬁOAbI KaK LleAM HaKa3aHus

B Teopun YroAoBHOro npaBa BCeraa 0cob60e BHMMaHME YAEASIAOCH COLIMAAbHbIM HOPMam, OCy-
LECTBASIEMbIM MPUHYAUTEABHOM CMAOM FOCYAApPCTBa. HeCMOTPSt Ha AOCTYMHOCTb M TOYHOCTb BOMPOCOB
Ha3HauyeHWsl HakasaHusl, B CTaTbe rOBOPUTCS 00 YPEryAMpPOBaHMM YTOAOBHOTO 3aKOHOAATEAbCTBA, O
HaAMUMM AO CHX MOP HEPELLEHHbIX CTOPOH BOMPOCa, TPEOYIOLMX €ro YTOUHEHNs U NepecMoTpa.

IMOCKOAbKY BOCCTAHOBAEHME COLIMAAbHOM CMPABEAAMBOCTM KaK LIEAM YFOAOBHOIMO HakKasaHus
MCXOAMT M3 MPUHLMMA CMPABEAAMBOCTU — OAHOMO M3 BaXKHEMLIMX MPUHLMMIOB YTOAOBHOIO 3aKOHOAQ-
TEAbCTBa, 3aTparvMeBas BOCCTAHOBAEHME COLIMAAbHOM CMPaBEAAMBOCTM HaKa3aHWs, OCHOBbIBASCb Ha
HECKOABKUX MHEHMSIX M MPAKTUYECKMX AAHHbIX, MPUHMMAs BO BHUMAHMWE, YTO B TEOPUM YTOAOBHOIO
npasa PecrnyOamku KasaxcraH M ApYrvMx CTpaH BaXKHOE MECTO 3aHMMAIOT HaKasaHWe M ero UeAu, B
KauecTBe OAHOM M3 LeAeN Hakas3aHWsl aBTOP PacCMaTpMBaA, BCECTOPOHHE aHAAM3MPYS, NMPUMEHEHMe
BOCCTAHOBAEHUSI COLMAALHOM CTMPaBEAAMBOCTM B OTHOLLEHUM HaKa3aHusl B BUAE AMLLIEHMSI CBOGOADI.
Bo3Hukulee BHUMaHUE 06bICHSETCS 0COObIM MECTOM YFOAOBHOIO Haka3aHus B CUCTEME MPaBOBbIX Mep
60pbObl C MPECTYMHOCTbIO.

Ba>kHbIM aCMeKTOM HakasaHWsl SIBASIETCS MPaBMAbHOE MOHMMaHWe U (POPMYAMPOBKA LIEAU
YFOAOBHOTO HakasaHusi. ABTOP MOAYEPKMBAET, YTO MPU CO3AAHMM LIEAM HaKasaHWs LeAecOo6pasHoO
paccmaTpmBaTh npoLecc 60pbObl C MPECTYMHOCTbIO KakK HEraTMBHYIO 4acTb OOLIECTBA HE TOAbKO
NMOCPEACTBOM BO3AEMCTBUS HA MPECTYMHOCTb, HO U B YCAOBMSIX, MOPOKAQIOLMX 3Ty MPECTYMHOCTD.

KAloueBble cAoBa: YrOAOBHO€E MpaBO, NpPecTynAeHune, HaKa3daHue, UeAb HaKa3aHud, AneHune

CBO6OAbI, COouMaAbHaga CrnpaBeAAMBOCTb.

Kipicne

AmaM, KOFaM MeEH MEMIICKETTIH TipIILTiK
OpeKeTiHIH Kayilci3diriH KaMTamachl3 €Ty YIIiH,
ONaplibl KbUIMBICTHIK KOJI CYFYIIBUIBIKTAH KOpPFay
yIriH Oacka MOXOypiey ImIapairapblMeH KaTap
MEMJICKET KOJIJaHAThIH JKa3aHBIH POJIIH ackipa
Oaranmay kublH. LlIbIHBIHIA &1, KBUIMBICTHIK JKa3a
MaKcaTTapblHa KOJI JKETKi3yre OailIaHBICTHI ajam
TYJIFACBIHBIH KOPFaly IOPEKEC], OHbIH KYKBIKTapHhI,
OocTaHABIKTaphl MEH 3aHJIbI MY ACIIEPi, KOFaMIaFbI
KYKBIK TOPTiOIHIH TYPAKTHUTBIFEI JKOHE MEMIICKETTIH
KYKBIK KOJIZIaHY KBI3METIHIH THIMIUTITT Typasibl
aiityra Oonanbl. backarma aiiTkaHma, HaKTHI €JIiH
KYKBIK Ky#eciHme 6ap KpUIMBICTBIK ka3ajap Ooi-
BIHIIA OJKYPri3il OTBIpFaH cascaT KbUIMBICTBIK
KYKBIK TpUHIUNTEpiMeH OaitmaHbicThl.  JKaimbl
anFraHja, Ka3ipri tagza 6ac 00cTaHAbIFBIHAH albIPY
JKa3aChIHBIH MaHBI3JIbl ACIEKTIICPiHIH KaTapblHa
KP  KbIIMBICTBIK ~ KOJEKCiHIH  39-0aOBIHBIH
2-0OeiriHae OSKITINTEH jka3a MaKCcaTTaphbl MEH OHBI
KOJIJaHy MIapTTapbl THIMIUICIH apTTHIPY YIOiH
Kalita MoH Oepy MeEH HaKThUIayIbl KaXKET eTill
otelp. Ochl Oamka colikec, jkaza MakcarTapbsl 00-
JBI: QNISYMETTIK SIIUISTTINIKTI KaJlblHa KenTipy,
COTTaJIFaH aJaMJIbl TY3€Y KOHE COTTAIIFaH aIaMHBIH
na, Oacka ajgaMjapAblH Ja JKaHa KBUIMBICTBIK
KYKBIK OY3YIIBUTBIKTAP/IBI JKACAYBIHBIH AJJIBIH ATy
oexitinred. Conmaii-ax jkaza ToH a3a0bIH HMISKTIPYIi

HeMece aJaMHBIH Ka/Iip KaCHETiH KOpJayIsl MaKcaT
STIEUTIH/ITI JXeHiHAe KepceTinreH (YTOJIOBHBIN
koxaekc Pecrybimku Kazaxcran 2019: 37).

Mynpgaii karmalima KBUIMBIC — iCTETeHACpre
JKa3aHbIH CO3Ci3 KOJNJAHYBIH €CKEPTY, KbUIMBICTaH
CaKTaHIBIPY pETiHAE, al MYHJai CaKTaHIbIPY
KBIIMBICTBIK KYKBIKTHIH (DYHKIHSICH OOJIBIT TaOBI-
JIaThIH TOPOUEIIK MOHTE He.

Ocbl TYpFbIIa KBUIMBICTBIK 3aH KBUIMBIC KacaraH
azaMaTTapra KaTbICTHl OJapIbIH TCHXOJOTHSIIBIK
caHa-Ce3IMiHe acep €Ty apKbUIbI QJICYMETTIK 9JILIET-
TLTIKTI KQJIIBIHA KENTipyTe )KaFaaniap TyFbI3abl.

KpUIMBICTBIK  Ka3aHBIH ~aNJblHA KOFaMHBIH
OPKEHHETTIIITIH, 9JI€yMETTIK MIHACTTEPA] IIeNIyre
YMTBUIBICBIH, MEMJICKETTiH KBUIMBICTHIH KaFaifbIHa
JKOHE KOFaM[BIK I3TLTIKKE JETeH KaJIbl ACHIeHIH
KOpPCEeTeTiH MaKcaT KOHUbUIBIN OoThIp. KpuTMBIC Hes-
CBI TYbIH/IaFaHHAH KeiliH, OFaH KaTBICTHI JKa3a Typa-
JIbI 0¥ KBUIMBICTBIK BIKBUTACTBI COHIIPY, aJ/IBIH Iy,
JKOMBII Ki0epy Kepek.

JKCHepUMEeHT

7Kaza MakcaThIHBIH MocelenepiHiH KOJDKETiM-
JITIT] JKOHE HAKTHl eKCHJIriHe KapamacTaH, KbLI-
MBICTBIK 3aHHaMaJa peTTeNyi MocelleHiH OyriHri
KYHTe JeWiH IIeNIiIMereH TYCTapbIHBIH Oap
eKEeHJIIT1, OHbI HaKThIJIay MEH KaiTa Kapay bl Taiarl
€TIiN OTBIP.
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Peceiinik FanmpIMaapIbplH MiKipiHIIE, MEHONO-
TUsl TEOPHACHIHAA KBUIMBICTHIK >Ka3a MakcaTbHa
KETKUTIKTI KOHUI OOIIiHIN OTBIp. A, KYKBIK OOMBIH-
a KBUIMBICTHIK JKa3a MAaKCAThIHBIH aWKBIHIATYhI
TypaJTbl CYpaK MiKipTamac CypakTapasIH 0ipi O0BIT
otelp (Mamuuaun 2007: 125).

Kenecrik kezenueri rainsiM [ A. 31100MHHIH ITIKi-
piHIIIE 3aHrepiep ’a3a MaKCaThlH, KapacTHIPBUIBIT
OTBIpFaH IlIapaFa ocep eTyre KaThICThl FaHa
aHBIKTayFa »JKOHE KOJJaHyFa 3aH MIBIFapyIIbl
YMTBUTBIC KAcaWTHIH (TEK >kKa3aFa KaTBICTHI) JKHi
QJIEyMETTIK HOTHXKEHIH Typi peTiHAe TYCIHTEH.
KbIIMBICTBIK JKa3aHBIH ©31 MakKCaThlH aWKbIHOal
ATMANTBIHABIFEl  TYCIHIKTI, OWTKEHI MAaKCaTThI
allKbIHIIAyJIbIH ©31 CcaHaJlbl ajamMfa FaHa ToH,
COHJIBIKTAH Ja 0130€H KOJIIaHBLIBII OTHIPFAH <OKa3a
MakcaTTapbl» TIPKECIH KOJIaHy IOCTYpre KypMeT
KOpCETYJICH acClalThIHAN.

AJ ’ka3aHbIH e3iHe Kenep OoJicak, OFaH ToH
MakcaT eMec, OHBIH KacHeTTepi MEH epeKIIelNiK-
TepiHiH maija Oodybl TyTacTail KbIIMBICTBIK
KYKBIKTBIH: KOpFay, PeTTey, TopOumemik (KambiFa
OpTaK), COHBIMEH Karap oJCyMETTIK-aJIbIH aly,
KYHJBUIBIKTBI-0aFAapiay, Oarajaylibl, 3aHJ(bIK-
peTTeyIi, aNIeyMEeTTIK-OipiryIIiiK, KYHeTi-KYKbIK-
TBHIK, MEMJICKETTIK OWJIIKTI KOJIAy >KOHE HBIFAUTY
KBI3METTEpIMEH COMKeC KeJeTiH KbI3MeTi (PyHKIH-
sicel) ToH (3moouH 2020).

CortranraH aiamIbl )Ka3aay apKbUIbI SJIEyMETTIK
OMIUIETTUTIKTI KaJMIbIHA KENTIpy KOFaM¥a, COHJaii-
aK koOipJIeHYIITe KATBICTBI JKY3eTe achIphIIabl.
Korampma oneymerTik ofinmikTiH Oomysl Oenrini
Oip weKTepAe KalIblHA KeNTipiieni: MeMieKeT
AdBINITYJI, MYJIKTI TOpKisiey, 06ac OOCTaHIBIFEIHAH
alipIpy JKOHE jKa3aHbIH 0acka Ja TYpJepiH eTey
Ke3iH/e COTTAIFaHJIap OPBIHAAUTBIH MKOYpIey
JKYMBICTApHI €Ce01HEH KENTIPIITeH 3aIaj Il iNTiHapa
OTel/Ii; azamMarTap MEMIIEKET KhLIMBICKEP/l Ka3a-
Jayael KaMTamachl3 eTyre KaOilleTTi eKeHiHe Ke3
KETKi3eJ[l KOHE OHBI YTBIMIBI JKOHE OJIEyMETTIiK
MICUXOJIOTUSJIBIK, TTAMbIMIayJIapFa CYWEHE OTBIPHIII,
SIFHU TYMaHHW3M, OIMIeM[IUTK, THIMALTIK OacTay-
JIapbIH €CKEpE OTBIPHIIN, 3aHFa COMKEC Ka3alalThl-
HBIH Kepeni. JKoOiprneHyire KaTbICThI 9IeyMETTIK
OMINETTUTIK OHBIH KBUIMBICIIEH OY3BUIFaH 3aHIbI
MyJAJeliepi MEH KYKBIKTapbhlH KOpFay >KOJIBIMEH
KaJIIbIHA KEeNTipliei.

7Kaza makcaTbIHBIH €31 KeK alyabl Ke3JIeMen i,
erep Je KbUIMBICIICH JXKo0ip KepreH aaam, COTTa-
JTYIIBIHBI KAMAaKKa OTHIPFaHBIH KOPTeHJIE, KBUIMBIC
apKBUTBI OefeNi TYCKEeH, JKaMaH aThl IIBIKKAH, Ha-
MBICBIHA THICH JKarjaiiapiaH jaH-TyHUECI Ta-
3apybl, OoJjamakra KaiTa KbhUIMBIC JKacamaysbl
MaKCaThlH KO3JEHIi, SIFHU OCBIHAAald KBUIMBICTICH
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Kayill KeJITIPreH aszaMarrap/bl MEMJICKETTiH
MOXKXOYypiiey KylliMeH KoFamfa KayilTi MYLICHI,
0acka azaMaTTapra MBICAT €Te OTBIPHIN KOFaMHaH
okmaynaiael. CoHma Oapblll KaHa KBUIMBICTAH
’Ko0ip KepreH azamMar ©3iH KalbIlKa KeTipei.

An keiOip xarmaiimapma, 6ac OOCTaHIBIFEIHAH
aiipipMaii, OipiHII PeT KBUIMBIC )KacaFaH ajaMaapra
KAaTBICTBl ~MaTEePHAIIBIK  KAYalKepIILTIKTI  Je
KYIIEHTy OpBIHABI aemn oimaimMel3. Cebebine MpIHA
Oip MbIcanabl KeNTipriMi3 Kememi. Azamar Ko
amatbl CaNJapblHaH JICHCAYJBbIFbIHA YJIKEH 3USH
KeNIi AeNiK, MYHIa COTTAIYIIBIHBI MOKOypiemn
MEKEMere OpHaJlacThIpPy apKbUIbl  QJIEYMETTIK
OMUETTUTIKTI KaNIbIHA KENTipy eMmec, KepiciHIe
MaTepUaNIbIK KOMEK apKbUIBI jka0ip KepreH asa-
MAaTThl eM-IIapajapbiHa Kap>Kbllaii KOMEKTECe OThI-
PBII, JEHCAYNBIKKA KENTIPUITeH 3USHHBIH OPHBIH
TONTBIPBUTY KOJJIAPhI apKbUIBI JKY3€re acy Kepek
JIeT caHalMBI3.

IbHABIFEIHAA, OCBHI CalJaplaH JeHCAYIBIKKA
KENTIpITeH 3WSHHBIH OPHBIH TONTBIPYIBI, K30ip
KOpreH a3aMaTKa JACHCAYJIBIFbl KaJbIlIKa KeNreH-
me KeMeK Oepy CBIHABI JKayarKepIIUTIKTI KYKTeY
KaxeT jen oiaiMbi3. CoHIa FaHa OJEYMETTIK
OMINETTUIIKTI KaJlbIHA KEeNTipy Typaibl aiityra 6o-
Jap ei.

bBackamia aiiTkaHma oIEyMETTIK OIIETTLNIKTI
KaJIIbIHA KENTIpy MEMJIEKET IIeH KOFaMbl TYTacTal
KoHE op Oip keKe a1aM bl KbIIMBICTBUTBIKTAH KOPFay
Ooubin Tabbuianel. Koramra kaTeiHacel Oap ap Oip
«MEH», )KacaJlFaH KbUJIMBICTBIH ayalChl3, )Ka3achl3
KaJTMalTBIHABIFBIHA KO3 JKeTKi3y KaxeT. Ocpuraiina
KIHOJIIHI Ka3aJiay KOFam/1a 3aHIbUIBIKTBIH YCTEM/IIT
MEH SAUIETTUIIK OpHAFaHABIFBIH KYSIaHABIPAIbL.

Ochl MaKcaTTapabl iCKe ackIpa OTHIPHIII, Oac 6oc-
TaH/BIFBIHAH abIPy ’Ka3achl, KENTIPIUITeH 3USHIIBI
BIKTHMAJl MIEKTEePE 6TeY MYMKIHIITIH — COTTaJIFaH
aJaMHBIH KYKBIKTapbl MEH OOCTaHIBIKTapBIH OJ
’KacaraH KbUIMBIC CaJlJapblHaH 3apAall MIeTYIIiHiH
azanTaHyblHa OHBIH 0ac OOCTaHIBIFBIHAH aWbI-
pBUTYBI HEMece IIEeKTeIyi Memepiec OOoybIH
KaMTaMachl3 €TyTe THIC.

Kepinm oTbIpranpIMbI3ali, KbUIMBICTHIK Ka3a-
HBIH Kem OeJIiri 3aHIbIK JKOHE MaFBIHAJBIK TYCi-
HIKTEpiH OCKITKEH KONTEereH TEPeH aFbIHBI Oap.
Bipax Ta, >xa3a TyciHiri, OHBIH MaKcaTTapbIMeH Oaii-
JIAHBICTHI OipKaTap epexenep Ty3eTylep MeH KaiTa
Kapay/abl KaXeT eTe/Ii.

KpUIMBICTBIK 3aH KaTaH 00Ny KaKeT, alllbIHFaH
KBUIMBICKEpJIepre, OipHelle peT CcOTTalFaHjapra,
KacakaHa KbUIMBIC jKacayllblIapFa >KOHE ONapIIbIH
KoFamaa Ooxysl Oackamap VIOIIH VIIKeH Kayir
TYIBIPYIIBUIAPFAa KATBICTHI ©TE¢ KaTal 00JIy Kepek.
Ce3ci3, onapapl KOFaMHaH OKIIAyJIaTy Kepek.



I'2K. OcmanoBa

ConbpiMeH Oipre KbUIMBICTBIK 3aH, aJfaml peT
KBIJIMBIC JKacaraH ajamjapra KaThICTHI, ocipece,
abalicpl3la JKacajfaH KBUIMBICTap TYypaibl ce3
OonFaHfa 13riliK TaHbITa 01Ty KEepek.

CoHIBIKTaH [a >Xa3aHbIH MaHbI3Abl ACIEKTici
0O0JIBII, KBUIMBICTBIK a3a MaKCaThIH IYPBIC TYCIHY
MEH TYXKBIPbIMIIAY OOJIBIN TaObLIA b

HoTuike x9He TAJKbLIAY

V.C. JIxekeOaeBTHIH IMiKIpiHIIE, KBUIMBICTHIK
’Ka3a MaKCaThIH JYPBIC YFbIHA OLTYIIH TCOPHSIIBIK
JKOHE  TOKIPpUOENiK  MaHBI3JBUIBIFBl  JKOFapHI.
JKanmelFel  MoIliM, KOFamaa eITHOpPCE CaHachI3
TYpJe, KajaraH MaKCaTChI3 JKYy3ere achIpbUIMaii-
Jel. OCBI TYCTa KBUIMBICTHIK %a3a MaKCaThl Typallbl
HaKTBl KO3KapacTBIH MaHBI3ABI €KEHJITl TYCIHIKTI
Oonaanl. 3aHHaMa OOMBIHIIA aHBIKTAJIATEIH MAaKCarT,
Oip ’kafplHAH TaHAAy KYpalbl, €KiHII >XaFbIHAH
TaHJAIFaH KYPaIIbIH OChl MAKCATTHIH JKY3€Tre achl-
pBLLY Tociine acep ereTiHairi. Ocel Kypeni Oaiina-
HBICTHI aHBIKTAY, 3aHHAMAaHbI JKETUIIIPy MEH OHBIH
TOXKIpubOeIe KoMaaHblTy YIIiH e Kaxer (/xekeda-
eB 2001: 2).

OcpInaifma, >KOFapFbl THIMII JKa3aHbl KaMmTa-
Machl3 €Ty YIIiH, €H alJbIMEH KapacThIPbLIFaH
JKa3aHBIH TYCIHIMNT MEH Ma3MYHBIHBIH KHCBHIH]IBI
JKaJIFachl OOJIBIT TaOBUIATHIH KBUIMBICTBIK Ka3a
MaKCaTBhIHBIH IIbIHAAB Ma3MYHBIH TYKbIPBIMIAIl
AHBIKTAIl ATy KaXeT.

JKaza MakcaTblH, OIINETTLNIK KPUTEPHHIH
JKOHE OHBI JKY3ere achlpy THIMJLIITIH aHBIKTAI
ay YIIH €H alJIbIMEH jkKa3a MEH OHBIH Ma3MYHbI
eJTiMi3 e KYPTI3LTII KaTKaH casicaTThIH CHITATHIMEH
Al KbIHIAIaThIH/IBIFBIH HAa3aPFa allybIMbI3 KEPEK.

Ke3 kenaren memiekeT ©3iHIH KbUIMBICTHIK Ca-
SICAaTBIH JKy3ere achlpy OapbICHIHAA MEMJICKETTIH
annmpiHga Olp JKarblHAH  KBUIMBICTBIK — KYKBIK
OY3YIIBUTBIK JIeTT TAaHBLIATBHIH KOFAMFa KayinTi ic-
OpeKeTTeP i alKBIHIA JTBIM, 0JIApABl KBUIMBICTBIK
Konekcke MiHIETTI Typ/e €HTi3y MEH KacailfaH ic-
opekeri OoOWBIHINA Ka3aJaH KYThUIMANTHIHIBIKTHI
KaMTaMachl3 €Ty KaKETTUTIr Typca, eKiHII KaFbl-
HAH OCBHI JKa3aHbl COTTAIYINbI YIIiH JIe, MEMJICKET
YIIiH A€ TYTacTail ajfaH/ia oJIEyMETTIK CalJapblH
MCWJIIHIIIE a3alThINl, HEFYPIBIM OIUIETTI JKOHE
THIMJII €TIIl )Kacay Kepek.

MemitekeT, KBUIMBICTBUIBIKIIEH KYypec CTpa-
TErWsChIHA CYMEHE OTBIPHIN, TEK KBIIMBICTBIK
’Ka3aHblH Ma3MYHBIH FaHa aHbIKTall KOWMaiabl, CO-
HBIMEH KaTap OHBIH MaKCAThIH J]a alKbIHIaNTbI.

KBIIMBICTBIK CasiCaTThI )KY3€re achlpy OapbhIChIH-
Ja Oenrini KpuMuHOIOT FanbiM [.A. ABaHECOBTIH
«KBIIMBICTBIIBIK KOFaM OMipi JKaFIalblHaH TYBIH-

JIaiIbl, OHBIH ©31 JIe OChI KaFaalIbIH Oip Oeiri» ae-
T'eH MiKipiH Ha3apFra aiy kepek (ABanecos 2010:18).

’Kaza makcaTelH Kypy OapbICBIHAA KBUIMBIC-
TBUIBIKIICH KYPEC MPOILIECiH, KOFAMHBIH JKarbIMChI3
OeJieri peTiHAe TEK KbUIMBICTBUIBIKKA 9CEp €Ty
apKbpUIBl FaHa €MeC, COHAAW-aK OChl KBUIMBICTHI-
JIBIKTBI TYFBI3aThIH KOFAMHBIH ©31H JI¢ KapacThIpy
IypbIc Oomagbl.

Mynpait crpaterus O0enrim Oip cascH HIeoJo-
TUSUIap MEH JKalIbl TYKbIphIMIaMallapiaH Ty-
BIHJIAI, ©3repMeNi Ke3eHJe, KOJJAaHyFa jKapam-
IbI, KBUIMBICKA KapChl OpeKeT eTyIn op Typdi
CyOBEKTUICPIIH TYpJi MIapajapblHa KOJ JKETKi3y
TOCUIJIEpi MEH TEK YKaKbIH yaKbITTarbl FaHa eMec,
OoJamak MakcaTTapblH Ja alKbIHAAN amyabl 00JI-
JKaMIbl.

MyH/1a, KbIIIMBICTBIIBIKKA 9CEp €TETiH KeH Ko-
nemai OOBEKTHBTI MEMJIEKETTIK cascaT Kaker
TiIri, OapibIK ACHIEHIEri oJeyMETTIK YHBIMaap-
IOBIH KBIIMBICKA Kapchl MIapalapblHBIH FHUIBIMH
HET13/IeIreH KYHWECIH kKocmapiay MEH JKy3ere achl-
PYIbI KApacThIPy KaXKeT.

KeImMBICKEpIiH KeKe OachlH KPUMUHOJIO-
TS FBUIBIMBL 3€PTTEHII JKOHE OCBI OiNIM cajachiH
3epHeneyiH KypamJac HbICaHAIApbIHBIH Oipi 0o-
T TaObmIaAsl. KbBUIMBICKEpIiH JKeKe 0achl KbLI-
MBIC CyOBEKTIJIEPiHIH 9JI€YyMETTIK-1eMOTrpagsuIbIK,
QNIEYMETTIK-POITIK,  QNEYMETTIK-TICHXOJIOTHUSITBIK
KaCHETTEpiHiH XXy#eci periHme 3epTreneni. Kovur-
MBICKEPJIIH KeKe OachlHa KATBICTBI  OHJAFbI
OMOJNIOTHSIIBIK ~ JKOHE  QJIEYMETTIK  apaKaThIHAC
KapacThIPbLIAIBL.

Bip xarbiHaH Kapamn OThIpcak, 0ac OOCTaHABI-
FBIHAH alBIpy ’Ka3achl MEH OHBI OPBIHIAY KbIJI-
MBICTBIK aTKapy KYKBIFBIHBIH TMOHIHE KIpEeTiH CHIH-
JIbl. OUTKEHI KbUIMBICTHIK KYKBIKIICH TaFaiibIH/IaFraH
Oac OocTaHABIFBIHAH alBIPy Ka3achl KE3iHIE COT-
TayIIbl, a3aMaT JQHE KOFaM MYIIeCi peTiHAe
MopTeOECiH cakTam Kamajbl. A, KeKelen aiTcak,
Ol ©3iHIH ap-HaMBICHIH, KaJip-KaCHeTiH Cak-
Tayra JKoHe Oacka Ja OapibIK KbUIMBICTBIK KOJ
CYFYIIBUIBIKTAP/IaH KOpFaHyFa KYKBIFBI 0ap CKeH-
JIIriH OacIIBUIBIKKA aJIbIll, KbUIMBICTBHIK 3aHHAMAaMeH
KapacTblpbuiaibl. MyH1al skaFqaia coTTalylbliFa
KP KOHCTHTYIMSCHIHBIH JKalIbl epexeIepi opTaK
EKCHIITiH KOPill OTBIPMEI3.

KbIIMBICTHIK jka3aHbIH MaKCAThI — 3aH1a OeNriii
cumnarraMa MeH MEMJICKETTIK MaKOypJiey mapana-
PBIH OCKITE OTBIPHII, 3aH IIBIFAPYIIIHI XKETICTIKTEPTe
JKETETIH QJICyMETTIK MaHbI3bl Oap OH HOTHUXKEIEP.

JKazaHbIH MakcaThIH OpPBIHIAY/bI KAMTaMacChl3
€Ty YIIiH COTTaJFaH aJlaMHBIH XeKe OachlH TepeH
3epHeney KakeT, Oyl »ka3a TarallblHAAy Ke3iHje
YJIKEH KOMEKII OOJNbIT TaObUIaAbl, OUTKEHI oI
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YKIM LIBIFapy YIIiH opOip HaKTHl aZaMHBIH, OHBIH
IITiHAC KBUIMBICTHIK KYKBIK OY3YIIBUIBIK >KacaraH
COTTaJIFaH aJaMHBIH TCHXOOHOJIOTHSUIBIK KOHE
OJIEYMETTIK EepeKIIeNKTEPl Typaiabl JepeKTepIiH
esieyJii MaHbI3bI Oap.

AliTa KeTy Kepek, ’as3a Typi petinae 6ac Ooc-
TaHABIFBIHAH aWbIpy JKa3aChlH KapacThIpFaHIa
’Kaza MaKCaThIHBIH OapJbIFbl TOJNBIFBIMEH HE Ke-
KeJlen KapacThIpbUIaabl. MBICANbI, ©1iM jKa3achblHa
KATBICTHI, JKa3a MaKcaThl PETiHAE COTTAJIFaHAAP/IbI
TY3€Y/i MYJIeM KOJIJaHyFa OOIMaiiibl.

Kazakcran PecnyOnukacbiHblH —KbIIMBICTBIK
KOJeKCiHIH 39-0a0bIHBIH 2-06iriHae KepCceTireH
xa3a makcarTapsiably (http://adilet.zan.kz) iminen,
0i30eH OCHI TaKBIPBINITa 0ac OOCTAHIBIFBEIHAH aii-
BIpy JKa3zachlHa KAaTBICTBI, a3a MAaKCAThIHBIH
Oipi peTiHOe oNeyMEeTTIK OIUISTTUTIKTI KallbIHA
KeJTipyZi KapacThIpanbIK.

byn xaza (bac OocTaHABIFBIHAH aWBIPy) MaK-
CaTbIHBIH MOHIH TYCiHY YLIIH, €H alJIbIMEH «aJey-
METTIK» JKOHE «OIUICTTLTIK» YFBIMAAPBIHBIH Ma3-
MyHbIHa KeHinN Oencek. C.M. OxeroBThIH OpbIC
Tl CO3MITIHIE «QIIEYMETTIK» YFBIMBI €Ki 1) amaM-
JIapJIbIH 6Mipi MEH OJIap]IbIH KOFaMFa KaThbIHaChIHA
KaTBICTBI, KOFaMIBIK; 2) KOFAMHBIH OHIIPICTIK
KaTbIHACTAPBIHAA ©3TepiCTep TYABIPATHIH MarbIHA
oepeni (Oxxeros 2008: 739).

«OIICTTITIK» YFBIMBIHBIH MOHI TaFbl €Ki
1) omineTTuTiK — OAUICTTIIIIKKE, IIBIHIBIKKA COMKEC
KaJIITKBICHI3 OpEKeT eTy; IIYFbUI MiHAETTepIi Iy-
pBIC OpBIHAAyFa OaFbITTalFaH; IIbIHAWBI, IYPBIC;
2) Gacka Oipeyre ominerti Kapay (Skomne 1962:
744).

Byn ce3nepiiH MarbiHAChIHA CYHEHE OTBIPHII,
JKa3aHbIH OCBhl MaKcaThl Typaibl MIKip TalacTeIpa
OTBIPHII, Oi37iH OHBIMBI3IIA MEMIIEKET KBUIMBICTHIK
KYKBIK OY3YHIBUTBIK (DakTiciHe MEMIICKETTIK M-
Oyprey ImmmapanmapblH KOJJaHa OTBIPHIN, KiHOIMIHI
XKazanay apKbpUIbl 3aHIBUIBIKTHI, 9MIIETTUIIKTI KaM-
TaMachl3 €TyTe YMTBIIAIbI.

PeBonronusira JEHiHTT KbUIMBICTBIK-KYKBIKTBIK
onebmerTepae OV MakcaT KaHaraTTaHy MaKCaThl
JIeTI aTai/Ibl — KbUIMBICIICH JKaJIIIbI epiK (3aH, KOFaM,
MEeMJIEKET) KOpJIaHaIbl, 6ipak oFaH Koca 0ObEKTHBTI
TYpAE Xeke epik-kirep (KoOipaeHyIiHiH) KOp-
JaHAaIbI.

MyHa, 0acKaHbIH EpKIiHJIT JI¢ KaHaraTTaHy
KepeK, sSFHU jkKa3a KoFaMFa Ja, >KoOipiieHymrire
Je ONUIETTUTIKTIH YCTEeMIIK €eTyi >KeHIHAe ce3iM
JKOHE CaHaHBl OPHBIKTHIPY Kepek. Erep KbuIMBbIC
HOTHKECIHJIE HAKTHI KeKe aIaMHBIH €pPKi KOpJIaHybl
0aceiM OoJica (MbICANBI, ap-HAMBICTHI KOpJay ), OHlla
a3a OY3bUIFaH JKEKe epIKTi Jie KaHaraTTaHIbIPYBI
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THIC; erep Ji¢ KbUIMBIC HETi3iHe KOFaMHBIH epKi-
HE HYKCaH KeNTipce, OHJA jkKa3a COHBbI KaHaraT-
TaHABIPYFa OaFBITTATYBI KEPEK.

bi3miH  Ke3KapachIMbI3IIa KBUIMBICTICH KO-
FaM, 3aH, MEMJICKETTIH JKaJIbl epKi, all >KeKeJel
alTKaHAa oOJaH 0acka KBUIMBICTAH MEKe ajaM
KOopJlaHabl, 3apaan meresi. Ochl TYpFbiia KaHaFaT-
TaHy MakcaThl AapKbUIBI, SFHU a3a KOJJIaHy
apKBUIBI KOFaMFa Jia 3ap/amn MIeKKeH JKeKe aJaMfa
Jla KATBICThI QMUICTTUTIKTIH OpHAaFaHBIH «CE31HY»
apKBLIBI )KY3€eTe acybl THIC. Erep KbIITMBICTBIK KYKBIK
Oy3yIIBUIBIK KeKe 0achlH KYpMETTeMeyre KaThICThI
0ojca, OHIA KEKe epKiHI MaTepHaIbIK TYPFhIIa
KaHaraTTaHBIPY apKbUIbI )Ka3a OOJIYBI THIC.

OJICYyMETTIK OIJICTTUTIK TEPMHHI THIM ab-
crpaktiti. OHBI YKCac OpeKeT KOHE jKaza eTeMi
peTiHAe KaparmaibiM 9IUISTTIIIK TEPMUHIHCH aXbI-
para Oiny Kepek. OIUIETTUIIKTIH QJIEyMETTIK CH-
MaTel KOFaM, MEMJIEKET, COTTATyIIBIHBIH KOHE
JKOOIpNeHYIIIHIH MYAJIeNepi CUSKTHl JKalTTapra
MoH Oepemi. AranmFaH MYIIENep KeIl JKarmaima
QJIEYMETTIK OAUIETTUTIKKE Kapama-KaIbel OOJFaH-
IbIKTaH, JKa3a TaFalblHIAFaH Ke3le OJapablH
OapJIBIFBIHBIH apachlHAA TENe-TEHIIK OPHAYBI THIC.

Anaiina KyKbIK KOJIIaHy TaxXipuOeciHae, acipece
0ac OOCTaHIBIFBIHAH AWBIPBUTYFa Ka3allaHFaHIAp
OapIbIK KaFaaiia Ty3eiM )KaKChl OOJIBIN KETTI JACT
aiiTa anMaiiMbI3, Keiine OapibIFbl KPUMUHAIIBIK
oprara OaiJIaHBICTBI apThl SJCYMETTIK caljapra
OKEJNIIl COFaThIH, KONTETeH KYpAeNi Mocelenepre
Tan 0oJIbIN, OacKalla e3repyi MyMKiH.

KpUIMBICTEIK 7ka3aHBIH MaKcaThl pETiHIEe oJey-
METTIK SJIETTITIKTI KaJbIHA KENTIPY, KbIIMBICTBIK
iC-OpeKeT KacaJlblll KOWFaHHAH KeHiH, SFHU OCHI
KBUIMBICTBIK OpEKET OOMWBIHINA JJICYMETTIK TCHIIIK
OY3BIIFAaH KOHE OFaH KaTBICTHI Oapabap jkasza
TaraibIH/Iay KOJIbl APKbLIbI KAJIIBIHA KEITIPY TaJlam
€TKEH Ke37cH OacTar jKy3ere aca 6acTalbl.

JKaza makcaTbIHBIH Oipi peTiHAE oNCyMETTIK
OMUIETTINIKTI KAJIIBIHA KEATIPY Typaibl CypakK Kot
mikipranac Tyaplpaibl. OOUIETTUIIK Oy ATHKAIBIK
KaTeropusifa  JKaTaTBIHABIKTAH, azaMaapMeH
(OKaKCBUIBIKY, «KaHBIPBIMIBLIBIK» TYCIHIKTEPIMECH
Tikener OainaneIicThl. COHABIKTAH [1a QIUISTTUIIKKE
KaTHICTHI Ka3aHbIH OaraiaHybl CYObEKTHUBTI OOJIBII
TaObUTa eI, KbITMEBICTaH %01p KOPTeH agamMaapIbiH
TYBICTapbl MEH JXaKbIHIAPbl, OKHFa TYpalbl ra3eT
OeTiHEH OKbIFaHIapFa KaparaHja e/I9yip KaTaH jKa3a
TaraipiHAay a6l Tanan ereqi. Ocblman OapbIn MiKip
eKire >KapblUIaJIbl.

Ocwl Typreina Kazakcran PecryOmmkachIHBIH
xone TMJI ennepiHiH KbUIMBICTBIK 3aHHAMaChIH/Ia
’Ka3aHBIH HETi3ri MakcaTbl pETiHIE oleyMEeTTIiK
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OMINETTIMIKTI KaJlblHA KENTipyaiH OemriieHyi Fbl-
JBIMA KOFaMJIaCTBIKTA IMIKipTanac TYAbIPFaHIbIFbIH
aiiTa KeTy Kepek.

OJUIETTUTIK TYBIHIAFaH KaKETTUTIKKE —caif
YHJIECTIPITII OTBIPY KepeK. OAUICTTIIIKTIH KYKBIK-
THIK Ma3MYHBI, 9JICTT¢ aJlaMHBIH KYKBIKTapbl MCH
MiHAETTepiHiH Oenriii O6ip AopeKeciH alKbIHAaHIbI.

SIFHUM KYKBIKTHI OY3Y, JKa3aJlaHyhl THIC, OHA OJT
oainerTitikTi Oy3y Oonbin Tabbuianbl. CoHNla FaHa
MEMJIEKETTIH MOXOYpJey KYIIiMeH KOJIaHbUIAThIH
’Kaza apKbUIBI JKOOIPIICHYIIHIH KYKBIKTaphl MEH
OOCTaHABIKTApBIH  KaJlIblHA  KEJTipyre, JKai-
MBI QFaHNa SJEYMETTIK ONIJETTIMIKTI KaIlbIHA
KeNTipyTe casiibl.

OchLnaiillia «KaJIIbIHA KEITIPY» CHIIAThI KbLJI-
MBIC JKacay HOTIDKECIMEH Tikeleil OalaHbBICTEHI.
Byn xepae emimre mymap eTKEH Karmaimap Typa-
JIBI aUTBUTFAH/IA, «KAJBIHA KEITIPY» Typalbl aliTa
anMaiMbI3. OWTKEHi, eMip/i eIKaHaad jka3aMeH
KaJIITBIHA KEeNTIpy MYMKiH eMec. EH aybip jKa3aHbIH
©3iH/Ie JKa3aHbIH MaKCcaThl KOpJiay eMec, KepiciHIe
JKa3aHBIH OPBIHAATYBIMEH OalTaHBICTHI KO3[ENTeH
napanap, 6acka Jia MaKcaTTapMeH KaTap dJICyMETTIiK
JIUIETTUIIK MaKCaThIH J1a KO3AEHI1.

OJNEeyMEeTTIK OJUIETTUTKTI KajimblHA KeNTipy
CHUSKTHI KBUIMBICTBIK JKa3ajia OChIH/Iall MaKCaTThIH
0ap eKeHIri Typaibl 63 YaKbITHICHIH/IA, AJIFAIIKbI-
nmapabpry 0ipi 60asmT A.M. fxoBneB aiiTkaH (SIkoB-
neB 1962: 109).

By Mocenere kapama-Kaiibsl Ke3KapacThl Fa-
M ML/, llapropoickuii: KYKBIKTBIH KOpFay calia-
ChbI OOMBIHINA KBUIMBICTHIK KYKBIK YIIIH 9JICyMETTIK
OMINETTNIKTI KaNIblHA KeNTipy (QYHKUUSCH TOH
eMec aen ecernrreni (Ilapropoackmii 1973: 31).

Kepcerinren jkaza MakcaThl CBIHABI 9JIEYMETTIK
OMINETTUTIKTI KaNIbIHA KENTipy JKOHIHJET! TYCIHIK
Te KaiTa KapayIbl KaKEeT eTill OTHIp.

Aran antkagga, 2014 KpUlbl KaObULTaHFaH
«Kaza yFpIMBI MEH OHBIH MaKcaTTapbD» JET araja-
TeiH KP KK 39-6a05161H 2-06u1iri 0ypearer KCPO
KE3CHIHJIC KAJIBINITACKAH.

ConsiveH, Kazakcran PecriyOnukaceiasiy 2014
KbUIFbI KBIIMBICTBIK KOJEKCiHIH «Ka3a yrbIMbI
MEH OHBIH MaKCaTTapbl» JeN araiaThiH 39-0a0bi-
HBIH 2-0emirinae (YromoBHbIH kogaeke PK 2019: 37)
oypeiarel KCPO ke3eHinae KajblnTackaH OeJIiri
(Kazak KCP KpIIMBICTBIK KOAEKCIHIH ka3a Mak-
caTTapsiHbIH 2(0-0a0bI) KOpCeTiATeH CoN Ke3eHer1
CYBIK, MJCOJOTHSIIBIK COFbIC KE31HJErl IOCTYyJIaT-
Tap OapiblK KAIUTAINACTIK QJIEMIe, CONUAITH3MHIH
aPTHIKIIBUTBIKTAPEI TYPAJIbI JJIENICy OHBIH IIIiH/e
KBUIMBICTBIK ~3aHHaMa CajachIHJarbl, MBICAJIBI,
(hU3MKATBIK eMeC a3anrtay HeMece afaMHBIH KaJlip-
KacHeTiH KopjayJa, oJIEyMETTIK oJiIeTTUTIKTI

KaJlIblHA KeNTipy, JCeKJIapaTHBTI FaHa eMecC, CO-
HBIMEH KaTap Kas3ipri jkarmaija KYKbIK KOpFay
OpraHJapbIHBIH JKYMBICHIH €19yip KHbIHIATAIbI.

Mpicanel, 6ac OOCTaHABIFBIHAH ANBIPY CHSIK-
THI Ka3aHbIH OCBHIHIAW TYPiH OpPBIHIAY, SFHU COT-
TagFaH aaaMIbl KiOepreH COoTTeH OacTam OHBI
TY3€y MEKEeMeCiHeH OocaTKaHFa JCiiH KoFaMHaH
OKIIayJay Typasibl ce3 OOJFaH Ke3le OChl epeXeHi
OpBIHAAY MYMKIHIITI ©Te TpoOseMabl OOJBIT Ta-
ObLIAbI.

OziMi3miH genenaepiMizni  kedripeitik. Erep
Mocelie afgaM eJITipy HeMece 30piay Typajsl 0oJica,
QJIEYMETTIK 9IIIeTTUIIKTI KaJlail KaJIblHa KENTipyre
0oxambl (Macene TeK iliHapa KalIblHa KeNTipy Ty-
panbl 00Tyl MYMKIH).

Hemece memiiekerTik MaxOypiiey mapackl 00-
TBIT TAaOBIIATHIH JKa3a TaFallbIHAAY TPOIECIHIS
JIeHe 3apAanTapblH THTi30eyre (coil KiceHaepnai
KOJIJIaHy, aliIayblIMEH aJIbIll XKYPY, apHAUbI MAIITH-
HaJa XYpy JKoHe T.0.) HeMece ajaM KaJip-KacueTiH
Kopiamayra (amaMmzbl KaMmepara, COT IPOIECiHIIe
TOpFa OpHANACTBHIPY, TEIEAUIAP APKBUIBI KOPCETY,
OyKapalbIK aKmapar KypauJapblHAa Kapusiay
oHe T.0.) Kanait 00assl.

Kazakcrannsik ransiM b.K. [1IHap6aeB sxa3aHbIH
031 KBUIMBICKEpIe opAaiibiM Oenrini Oip HopceneH
aiibIpy MEH a3arl KelTipeTiHiH aypshic aitkaH. Onap
(pU3UKAIBIK, MOPAJIBABIK, MATCPHAJIIBIK KOHE ©3re
Jie chIaTTarbl 00yl MyMKiH. bac GocTaHABIFRIHAH
ailblpyra COTTaJFaH Ke3Ae COTTAIylIbl —aaam
Oipkarap *eke KYKBIKTAPBIMEH OHE €H OacTHICHI
Oac OocraHmbIFbIMeH mmiekTeneni. CoTTamymibiFa
a1 KOJIJAHFaH, MYJKI TOPKUIGHTEH Ke3-
JIe OHBIH MAaTEpHUAaJbIK >KaFIaiibl HaIlapJanIbl
(Iurapbaes 2002: 9).

Bynmaceneneri pecetinik rasibiv B.H. OpioBThIH
YCTaHBIMBI OPBIHJIBI, OJI KaHJall KbUIMBICTHIK )Ka3a
0OJIMAaChIH, OJ1 COTTANYIIBIHBI Oenrim Oip pykcaT
eTUINeH MIHE3-KYIBIKTB TaHJAaylaH KallaH Ja
ailplpanbl HEMece IIeKTeWi, OFaH CYOBEKTHBTI
KYKBIKTapJaH 0acka, COHJail-aK XeKe TYJIFaHbIH
3aHJBI MYJyIeaepl OOJbIN TAaOBLIATHIH KYKBIKTBHIK
MyMKiHAiIKTep Kipeni (Opios 2006: 53).

Byt Mocenesie 3aHrep FajabpIMIap YCTaHBIMBIHBIH
OipKeNTKi eMecTiri »a3aHbl TaralblHAAy Ke3iHe
KWBIH, all KeiJle oap/bl KaMTaMachl3 €Ty MYMKIiH
€MECTIriHEH TYBIHAAI OTHIP.

TonbiFbipak  KapacTsipaiiblK. IIIbiHBIMEH g€,
JKa3za TaralblHAAy Ke3iHAe MeMIIEKET >Xo0ipieHy-
LIIHIH KBUIMBICKA JEHIHr >KargaiblH 3aHaa Oell-
TUICHTeH opTYPIl KypalAapMeH KaJlllbIHA KENTipyTe
opekeT »kacainpl. MpIcasbl, MAaTepUANIbIK MXKOHE
MOpalbAbIK 3USHABI ©Tey, MYJIKTI TOpKiley,
aipIIImy1 sxoHe Oackamap.
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JKaza Makcarsl peTiH/e AIEYMETTIK 9IUIETTUTIKTI KaJIlblHA KEATIPYAiH 0ac O00CTaHABIFBIHAH ABIPY ...

Keiibip ranmpIMmapablH MiKipiHIIE, Ka3aHbBIH
KQJIMBIHA KeNTipy (YHKIHUACH JKOK, OJIEyMETTIK
OMINIETTIMIKTI KaJMblHA KENTIpy CHIHABI alThUIFaH
MakcaT, >Ka3aHbIH Ma3MYHBIHA COKec KeIMeWmi
(BetnHoBu4 1996: 8). by3purraH KYKBIKTapIbl
KaJIlIbIHA KEJITIPY MYMKIHAIT KbUIMBICTBIK-KYKBIK-
THIK, KaThIHACTAP/IBI iCKe achIpy Ke3iHIe emec, a3a-
MaTTBIK-KYKBIKTBIK KaThIHACTAp IICHOEpiHAe FaHa
O0ap. KpUIMBICTHIK a3a KacajdfaH KBUIMBICTHIK
KYKBIK OY3YIIBUIBIKIIEH KENTipiireH (U3HUKaIbIK
JKOHE MOpPaJIbIIBIK 3USHABl ©Tel anMaiael. On Tek
QJIEYMETTIK OJUICTTUIIK CE3IMIH KaHaraTTaHIbIpa
amanel (Oy1 Karmaiia, KeK aily ce3iMiHe yKcac)
(Fumuackuii 2002: 315).

Backa ranpiMmapaplH alTyBIHINA, KBITMBICTBIK
JKA3aHBIH  QJICYMETTIK  QMIICTTUIIKTI  KaJIbiHA
KeNTipy MYMKiHJIT1 0ap, ce0ei 01 KalbIHa KEeATipy
(Haymog 1996 a: 364) nemece etemuik (Kopobeesa
1999: 42) kacuertepre ue.

SIFHU, KBUIMBICTBIK JKa3aHbl KOJIJIAaHY HOTYIKE-
CiHIE KBUIMBICTBIK KYKBIK OV3YIIBUIBIK Oy3raH
KYKBIKTap/Ibl KAJIIIBIHA KENTipy HEMECE KEeNITIPiIreH
3USHHBIH OPHBIH TOJTHIPY MYMKIHIITI Typasibl co3
Ooxnyna.

Consimen katap, C.W. KypraHoBThIH miKipiHIIe,
QJIEYMETTIK QIINETTIIIKTI KallblHa KENTIPY CHSKTHI
JKaszajay MakKcaThblHa Kajail KOJ JKETKI3UICTiHIH
aHBIKTay KHBIH, OWTKEHI Ka3ipri yakbITKa JeWiH
OJIapABIH FBUIBIMU 93ipJeHOeyi ceOeOiHeH BIKITam
€Ty IapaJiapbIHbIH 93ipJIeHIeH KellleHI MeH OJIapIbl
KOJIJaHy THIMIIUTITiHIH KepceTkimTepi koK (Kypra-
HOB 2008: 14).

Bac GocranabIFbIHAH albIPy jKa3a MIapachIHbIH
MEMJIEKETTiK CHITaThIHA KeJiep 00JICaK, MEMJIEKETTIH
Ke3Kapachl OOWBIHIIA 9PEKET TE€K KBUIMBICTBIK 00-
JIBITT TAOBLUTYBI KAXKET, all COTTATYIIEI MEMIIEKETTIK
MOXKOYpieyai eTeyre MiHaerTenedi. KpUIMBICTBIK
3aHHaMaHBI 3epAelieil OTBIPHII, KBUIMBICTHIK Ka3a
TaralbIHJIayla MEMJICKET PEKIIe POJIre Ue JCTeH
KOPBITBIHBI JKacaii anaMbi3. Kasipri KogaHpICTarsl
KBUIMBICTBIK KOJIEKC 00iibIHIIA Oac 0OCTaHIBIFBIHAH
afbBIpy ’Ka3achblHa KATBICTBI, TEK COTTHIH YKiMi OOM-
BIHIIIA TaFaibIHAANATEIH KBUIMBIC JKacaraH ajam
KiHOJI IeT TaHBUTFaH, KbIJIMBICTBIK 3aHHAMAaMEH COJT
aJaMHBIH Oac OOCTaHIBIFBIHAH albIPy KO3[ICNITeH,
MEMJICKETTIK MoKOypJiey Imapacel peTiHae Ta-
HBLIA/IbI.

An, MeMIIeKeTTiH MiHAeTi Oip ’KaFbIHAaH, Ka-
canFaH KpUIMBIC YIIiH 6ac OOCTaHIBIFBIHAH albIpy
JKa3achlH KOJJIaHy KAaKETTITIH KaMTaMachl3 eTce,
EKIHII JKaFblHAH MEMJICKET VIIH e, COTTATYIIbI
YIIiH e 9eyMEeTTIK cajaapabl OapbIHIIa a3alThII,
YKa3aHBIH 9/1i1 O0JTyBIH KAMTaMackI3 eTy.
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Peceiinik FanbIMaapabIH MiKipiHIIE, JIEyMETTIK
OMUISTTUNIKTI KaJIblHA KENTIPY — KBUIMBICTBIK
KOJ CYFy apKblUIbl OY3BUIFaH JKEKE J>KOHE 3aHIIbI
TYJIFAJIapJIbIH, KOFAMHBIH, MEMJICKET TIEH 9JIEMJIIK
KOFaMJIaCTHIKTHIH 3aHJbl KYKBIKTaphl, MiHAETTEpi
MEH MYJIeNepin OYpBIHFHI XKaFaaira kentipy (Hay-
MoBa 2007 b: 222).

Bi3 ocwl ycTaHBIMIBI YCTaHAMBI3, jKaza QJiey-
METTIK SJIIETTLTIKTI KaJIITbIHA KeNTipe anajsl, Oipak
TOJIBIK KOJIEMJIC EMEC, TEK JKEeKEJIeTeH JKaFaaniapaa
FaHa.

MBpicasbl, erep Macelie ajam eJTipy Hemece 30p-
JIay TypaJibl 60J1ca, 9JICYyMETTIK OUICTTIIIKTI KaTai
KaJIlIbIHA KeNTipyre 0ojaabl HEMece MEMIICKETTIK
MOKOYpiey Imapackl OONBIT TaOBIIATBIH Ka3a
TaraiibIHIay TPOIECIHAE JICHE 3apAanTapblH Kell-
TipMeyre (KiceHmepai KOJAaHy, aimgaybUIMEH
QJIBIT KYPY, apHalbl MallMHAIA JXYPY JKoHE T.0.)
HE aJaMHBIH KaJip-KacHeTiH KopjamMayFra (agamabl
KaMmepara, COT IMpOIECIHAEC TOpFa OpPHANACTHIpY,
TeJeauaap apKbUIBl KOpPCETy, OyKapasblK akmapaT
KypangapbelHAa XKapusiiay *oHe T.0.) Kajaii 601a1bl.

CoHIBIKTaH, >Ka3aHBl TaraWbIHIAY Ke3iHC
QJIEYMETTIK 9IIIETTUTIKTI KaJIbIHA KeNTipyre Heme-
ce JicHe 3apaa0bIH KeNTipMeyre KaTbicThl KazakcTan
PecnryOnukachiabiH  KBIIMBICTBIK  3aHHAMachIHAA
1959 xeirel Kazak KCP KK-ne kamanran JkoHe
Ke3eH-ke3eHiMeH, anasiMeH 1997 xpuirel KP KK-
He, comad kKeiin oman 2014 xwuirel Kasakcran
PecnryOnukachiHbIH KBITMBICTBIK KOJEKCiHE OTKEH
KepiHeY OpBIHAAIMANUTBIH epexkenep, O13/iH OWbI-
MBI3IIIa, KaliTa Kapay/Isl KAXKET eTe/i.

KopbIThIHABI

KpUIMBICTEIK 7ka3aHBIH MaKcaThl peTiHze oey-
METTIK 9JIIJICTTUIIKTI KAJIIbIHA KENATIPY KbIIMBICTBIK
3aHHaMaHBIH MAaHBI3Abl TPUHIUNTEPiHIH Oipi —
ONUIIIK IPUHIUIIHEH TYBIH AN IbI.

Kayankeprrinikke TapTyga KbUIMBIC KacaraH
ajaMra KOJJAHBUIATBHIH JKa3a >KOHE Oacka ga
KBIIMBICTBIK-KYKBIKTBIK CHIIATTaFbl IIapaiap, €H
QJIJIBIMEH 9MIIJICTTI OONYBI MIAPT, SFHU KBUIMBICTHIK
KYKBIKTBIH OIUICTTUTIK TIPUHIHITIHEH TYBIHIAN-
THIH ONEYMETTIK OAUIETTUIIKTI KaJllblHa KeNTipy
MaKcaThl KacaJFaH KbUIMBICTBIH KOFaMFa KayinTLUTIK
JIOpekKeCci MEH CUNaTbiHa, KBUIMBICTBIH JKacally
JKarmalbIHa, KIHOJIHIH JKeKe 6achl KpuTepuiiepine
COMKeC KeJIce FaHa dMINIETTI el TaHbLIA kI

Ka3a MakcaTbIHBIH aTaJfaH KpUTepuiliepre
ColiKecTiriH OipiHIIiAEH, ka3a TaralbplHAAY Oaphl-
ChIHJIa CaHKIHMACBIHIA JKOHE jKa3a TaralbIHIAY
Ke3iH/ie JKacalFaH KbUIMBICTHIH KOFaMfa KeMTipii-
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TeH KayiNTiJTiK CHIIAThl ECKePiyl KaXKeT, eKiHIIiIeH,
KBUIMBICTBIH KOFaMFa KayilTiUTIK Jopekeci KopiHic
Taby KaxeT (agaMm enTipy, Oip Hemece OipHere
ajaM eNTipy, SFHH KBUIMBICTBIH JOpEeKeIeHyiHe
Kapaif). OQUIeTTUTIK MPUHIUIIH OacIIbIIBIKKA aja
OTBIPHIT, Oip KBUIMBICH YIIIiH €KIiHIII PeT jKayarka
TapTyFa OOJIMAWTHIH/IBIFBI ECKEPLTYl KaKeT.

JKaza »oHe KbUIMBICTHIK-KYKBIKTBIK CHITATTaFbI
e3re Jie Iapanap, erep ojap KbUIMBICTBIH CHIIATHI
MEH KOFaMJBIK KayiNTUIK I9peKECiHe, OHBbI XKa-
cay MoH-alapbIHa oHE KiHONiHIH jKeKe 0achlHa
ColiKec Kelce, o/l JeT ecemnTelelli. OIeyMEeTTIK
OMINETTUTIKTI KaNmblHA KeNTipy KBUIMBICTHIH CH-
nmaThl MEH KOFaMJIBIK KayiNTUIIK JOpekKeci KoHe
’Ka3aHBIH KaTaJABIFRl apachIHIAFbl MOJIIePIIiIIKTI
KO3AeH .

JKaza KpITMBIC JKacay HOTHXKECiHIE Ko0ip-
JeHyWiHIH OY3bUIFaH KYKBIKTapbl MeH OocTaH-
JBIKTApbIH KaJIIIBIHA KENTIpyre, SFHU TYNTEN Kej-
TeHJIe, OMUICTTUIIKTI KaJbIHA KEITipyre KbI3MET
ereni. KanmelHa KedTipy  KbUIMBICTBIK-KYKBIK-
THIK CAHKLMSAJIAPBIHBIH CHIAThl KBUIMBIC JKacay
HOTHXKECiHAe OY3bUTFaH KYKBIKTap MEH OOCTaHIIBIK-
TapJIbIH EPEKIIEIIriMEH ThIFbI3 OAUIaHBICTHI.

AWBIITYIIIBIH aKImaiai Typi, MYJTIKTI TopKiiey
TYPiHIEri MYJIKTIK KbIIMBICTHIK-KYKBIKTBIK CaHK-
UsIIap, Ta3a KajImmblHA KeATIPY CHITAaTEIHAA OOJaIbl.

OpuHe, KBUIMBICIICH KENTIPUITeH 3ajajiiblH
OapibIFpl  aZeKBAaTTHl OTenyre (KadmblHa Ked-
Tipiiyre) xata Oepmeii.

OJeyMeTTIK OMINICTTUIKTI KaJMblHA KENTipy
MaKCaTThlH MOHI >KacajfaH KbUIMBICTBIK KYKBIK
OY3YIIBUIBIKTHIH aYBIPJIBIFBI MEH COJI JKacaJFaH aybIp
KbUIMBICKA COMKeC KeJeTiH a3a TaralblHAayna
JKOHE KIHONIHIH Ka3achl AapKbUIBl QJIEYMETTIK
SMINETTUTIKTI KamblHA KENTipy, >KoOipieHymiaep
MEH OJIapJblH JKaKbIHIAPBIHBIH, MEMJIEKETTIK
JKOHE e3re [ OpraHJapMeH KOFaMHBIH Ke3iHIIe
KOpJjayFa »JKoHE 3aHIpl OYDKBITIAH cakTayFra
JKOHE OFaH KYpMET KepCceTyre AereH CEeHIMILTIKTI
KaJIBIITACTHIPY YIIiH KaXKeT.

JKaza MakcaTBIHBIH 031 K€K alyIbl Ke3aeMen i,
erep /e KbUIMBICIICH >Ko0ip KepreH ajaam, COTTa-
JyIIBIHBI KAMaKKa OTBIPFaHbIH KOPreHIE, KbUIMBIC
apKbUIBI Oefeni TYCKeH, )KaMaH aThl MIBIKKAH, Ha-
MBICBIHA THUICH JKarjaiulapJaH >aH-AyHHECl Ta-
3apybl, OojamiakTa KaWTa KbUIMBIC Kacamaybl
MAaKCaTblH KO3[eW[i, SFHU OCBIHAAN KbLIMBICIIEH
Kayill ~ KedTipreH aszaMaTTapabl  MEMIICKETTiH
MOKOypiey KymliMeH KoFaMfa KayilTi MYIIeHi,
Oacka azaMaTTapra MbICal €T€ OTBIPHIN KOFaMHaH
okmaynaiael. CoHma Oapblll KaHa KBUIMBICTaH
Ko01p KOpreH a3aMaT ©3iH KaJbIKa KenTipei.

An xel0ip xkargaitnapna, 6ac GocTaHABIFBIHAH
aifpipMaii, OipiHIII peT KbUIMBIC )KacaraH aJaMaapra
KaTBICTBl ~ MaTepPHANABIK JKAyalKepIIUTiKTI  fe
KYLIEHTY OpBIHABI Jemn oinaiimbl3. CebebiHe MbIHA
Oip MbIcanmapl KenTiprimiz Kememi. Asamar KOl
anaThl CajJlapblHaH JCHCAYJIbIFbIHA YIIKCH 3USH
KeNAl JeNliK, MYHJa COTTayIIBIHB MXOypJer
MEKEMEre OpHANACTBIPY apKBUIBI  QJICYMETTIK
OMIMETTUTIKTI KaNIbIHA KEeNTipy emec, KepiciHime
MaTepHaAbIK KOMEK apKbLIbl ko0ip KepreH asa-
MaTTHI eM-IIapanapbiHa KapXKblJIai KOMEKTeCe OThI-
pBIT, JEHCAYJBIKKA KEeNTIpiireH 3USHHBIH OPHBIH
TONTBHIPBUTY JKOJAAPBI apKbUIBI JKY3€Te acy Kepek
JICTI CaHaMMBbI3.

LbHABIFRIHIA, OCHI calgapiaH JeHCAayIBbIKKa
KETIPUITeH 3USHHBIH OPHBIH TONTBIPYABI, Xa0ip
KOpreH aszaMaTKa JIeHCAyJBIFBl KaJlbIlIKa KeNTeH-
e KeMeK Oepy CHIHIBI JKayalKepLIUIIKTI KYKTEY
Kaker nern oinaime. CoHma FaHa OIEyMETTIK
OMINIETTINIKTI KaJllbIHA KENTIpy Typajisl aiiTyra 6o-
Jap ei.

Backama aifTkanma oneyMeTTiK OIINETTLIIKTI
KaJIlIbIHA KEJITIPy MEMJICKETIICH KOFaM bl TYTacTai
JKOHe op Oip )KeKe a1aM/Tbl KbIIIMBICTBIIBIKTaH KOPFay
6oxpIm Tabbutansl. Koramra KaTeiHackl 6ap ap Oip
«MEH», JKacallFaH KbUIMBICTBIH JKayarchl3, )Ka3achl3
KaJIMaWThIHIBIFIHA KO3 JKETKI3y KaxkeT. Ochbuiaiiia
KiHOMHI Xa3aay KOFaMa 3aHIbUIBIKTHIH YCTeM/IIT1
MEH 9IIJICTTIIIK OpHAFaHABIFBIH KYQJIaH IbIPaIbl.

Kacakana amam enTipyzeH o0ipiieHyIIiHIH
OMIpiH HEMeCe KbLUIMBIC HOTHIKECIHJIC JKOFaJIFaH
JIEHCayJIBIFbIH eIIKaHAal Ka3aMeH KaJlblHa Kell-
Tipyre 00JIMalTBHIHBI aHBIK (KacaKaHa aJaM eTip-
TeHi YIIiH KBUIMBICTBIK-KYKBIKTBIK CAHKITASIIAP BT
KaJIbIHA KEJITIPY (YyHKIHICHI OTCYMIH MYJIKTIK
ACIIEKTICIH MYJIAEM JKOKKAa IIBIFapMaNTHIHBIH
OaiikaiiMbI3). bipak Ta Oyi KbUIMBICTapIbl >Ka-
3ajay Ke3iHae OMIISTTUTIKTI KajmblHAa KeNTipy
MaKcaTblHA KOJ JKETKi3yre OOJIMaNThIHIBIFbIH
OimmipMeiii.

Byn sxarnmaiinapna ka3aHbIH OJICYMETTIK Ofi-
JMETTUTITIHE KiHOMI aJdaMHBIH KYKBIKTapbl MeEH
OOCTaHIBIKTAPBIH MICKTEY JKOJBIMEH KOJ JKEeT-
Kizimeni (MbICasibl, OHBI Y3aK YakKbITKa Oac 0Ooc-
TaH/BIFBIHAH aWbIPy KOHE THICTI JKa3aHBIH Mas3-
MYHBIMEH aWKbIHAAJaThIH KaTaH JKaFaaiaapra
MXOypren Koro). Oceiaiiina, OypblH aWTBUIFaH
JKa3aHbIH KEK ajy Ma3MYHbI, OChbl jKaraaijaapia
Jla QNIEyMETTIK SJUICTTUIIKTI KaJNIbIHA KEeNTipyAiH
©3IH/IIK KBUIMBICTBIK-KYKBIKTBIK TOCIl OOJBIN Ta-
OBLIAJBI.

CoHbIMEH 0ipre, KbUIMBICTHIK jKa3aja KajblIl-
TacKaH JKOHE OHBIH KeK aly Ma3MYHbIMEH Oaii-
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JAHBICTBI QJICYMETTIK OIJCSTTINIKTI KaJIIbIHA
KeNTipy, JKa3aHblH KBUIMBICKEPTe  KaTBICTHI
KeK aJly MaKCaThblH Ke3JCHTIHIH OuimipMeini.
JKaza, TinTi, €H Kartayg *kasza COTTallFaH ajamra
MOpaNBABIK JKOHE JeHE 3apJanTapblH KeNTipy
YUIIH KojaaHbuIMaiabl. JKazaHbl OpBIHIayMEH
0allIaHBICTBl KOPCETUITeH KYKBIK IIEKTeyJIep
MEH MOXOypJien aifeipy 0acka ga MaKCcaTTap.bl,
OHBIH IIIIHJAE 9JICYMETTIK SJIETTUIIKTI KaJIIbIHA
KENTipy MaKcaThIlH KO3k Ii.

Ownsig ycTine, KomgaapicTarsl KP KK-HiH jkeke-
JIETCH epexeliepl KYKbIK KOJIJaHy MPaKTUKACHIHBIH
HOTIKeJepi OoipIHIIA Ka3ipri yakeitta bac mpo-
Kyparypa 0acUIbUIBIFBI, COT KOPITYCHIHBIH OKUIAEPi
xoHe Kaszakcran PecmyOnmukachiHblH 0Oacka ja
KYKBIK KOpFay OpraHlapbl TaparblHaH 9JiJ CHIHFA
YIIIBIpaya.

Byn epexke KBUIMBICTBIK Ka3aHBIH IIbIHAWBI
Ma3MYHBIH KOPCETIll KaHa Koiimaii, 0i3/1iH MemIe-
KETIMI3/IIH COHFBI YaKBITTa JKYPTi3ill OTBIPFAaH Casi-
caTblHa CYHeHe OTBIPHII, OYKiI KOFaM YIIiH OapraH
CaiiblH aImIbIK JKOHE KOJDKETIMIII OOJBIN OTBIPFaH
KYKBIK KOpFay OpraHJapbiHBIH CajachblHIa Ja
KapacThIpPbUTYA.

Peceit ®enepanmsicel KpIIMBICTBIK KOIEKCIHIH
43-0a0bIH/a jKa3a YFBIMBI MEH MaKcaThbl, O13/1iH O¥i-
BIMBI3IIA, O6TE AYPHIC, OanTa «Ka3aHbIH TOH a3a0bIH
KeNTipyAl HemMece ajiaM KaJllip-KacHeTiH KOpIayIbl
MaKCarT eTIeHI1» IeTeH TY)KbIPBIM/IbI KAMTHLIMAM b1
(http://logos-pravo.ru/ugolovnyy-kodeks-rf-uk-rf) .

byman Oacka, Kasakcran PecryOnnkachIHBIH
KBUIMBICTBIK 3aHHAMacblHAa OEKITUIreH jKa3a Mak-
carrapblH TYKbIpeiMaay xkaHa KP KAK 4-6a0b1ab1H
KpUIMBICTBIK-aTKapy 3aHHAMACHIHBIH MaKCaTTaphl
MeH MiHzeTTepi 1 xoHe 3-0eikTepine ae KepiHic
TanThl <«Ka3aJlapIbl *KOHE ©3T¢ Jie KbUIMBICTHIK-
KYKBIKTBIK BIKHAJ €Ty MIapaliapblH OpPBIHIAYIbIH
JIeHe a3a0blH KeNTIpyJal HeMece ajgaM  Kalip-
KAaCHEeTiH KOpJIayAbl MaKcaT eTHeH Ii».

Byn ymrin, 6i3xiH oibiMbI3ima, 2014 xeurrsl KP
KK JKaza yevimsr men maxcammapbel em aTanaTblH
39-0a0BIHBIH Ma3MYHBIH KaliTa TYCIHYTE OpaTybIMbI3
KEpeK CHSKTBI, MBICAJIBI, OJIEYMETTIK OMIIETTLUTIKTI
KaJIblHA KEJNTIpy, TOH a3a0blH KeNTipMey Hemece
’Ka3a TaraibIH/Iay MPOIECiHIe aaM KaJip-KacHeTiH
KOpJIay CHSKTHI IEKJIAPATHBTI XKoHE KOPIHEY OPBIH-
JTAJIMAUTBIH EPEkKENepAl ajblll TacTay Kepek. by
TOCLT MEMIIEKETIMI3IIH KBUIMBICTBIK CasiCaThbIH
TOJIBIK, iCKE achIpyAbl KAMTaMachI3 €Te/li KOHE OCHI
MoceJieleri miKipTanacTapabl OapbIHIIA )KOKKA IIIbI-
Fapazpl JIeN ecenTeiiMi3, eiTKeHI KkeliHece Kbli-
MBICTBIK JKa3aHbIH IIbIHAHBI MA3MYHBIH KOPCETE/I.

OHBIH YCTiHE, COH/Ial-aK KYKBIKTa MakcaT aj-
IIBIH aja OarajlaHFaH JKoHE TaHJAFaH IIBIHBIKTHIH
KaHJai aa 0ip MyMKIHAIKTEPIH iCKe achIpyAbIH 00JI-
JKaMJIbI J)KOHE KaJIayJibl HOTH)KECIH aHBIKTaNIbl.

ArakTel Yeszape bekkapuwaHbIH CO3iH KENTip-
MecCeK OOJIMaWTBhIH CHUSAKTHI, OJI )Ka3aHbIH MaKCaThl,
03 Ke3eriHje KbIIMBICKEP/IiH OTaHJACTaphIHA 3HSH
KENTIPETIH »KaHa OPEKETTEPiHIH alablH adylaaH
KoHE OacKamapiabl OChIHIAH OpEKeTTep rKacayra
kon OepMmeyiHeH 0acKachl eMec eKEHiH oI aTam
oT1Ti. COHABIKTaH JKacajfaH KbIIMBICKAa Oapa-
Oap Ooya OTBIPHIN, agaMAapJAbIH JKaH JYHUECIHE
HEFYpJIBIM KYIITI XOHE Y3aK ocep KalAbIPaThIH
JKOHE KBUIMBICKEPTe aNTapibIKTail (PH3UKAIBIK
azanm  KeNTIpMEWTiH >ka3zanapisl JKOHE OJlapbl
naigana”yabplH OCBIHAAN TOCUIAEPiH KaObUIAay Ke-
pexk (bexkapua 1995: 106).

KP KK-HiH Herisri MHCCHICHI KbUIMBICTBIK
3aHHaMaHBIH OapJbIK HETi3Tl MiHIETTepiH IIemyTe,
COHJIafi-aK KbIJIMBICTBIK KYKBIK OY3YIIBIIBIKTAP IbIH
AJJIBIH ATYFa, SNIMI3JIIH «TYpMeE» XaJKbIHBIH CaHbIH
azalTyFa, KbJIMBICTHIK 3aHHAMa MEH KYKBIK KOpFay
KYHECIHIH THIMAUIITIH apTTRIpYyFa XKoHE €H 0acThI-
cel Kazakcran PecryOnuKkachIHBIH OJIaH 9pi JaMybI
MEeH TYJJIeHyl YIIiH KOJaiibl JKarmail jkacayra
OaFBITTATYBI THIC EKCHIH €CTe YCTay KaXKeT.
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TAKTUYECKME OCOBEHHOCTH
MPOBEAEHNA OINMO3HAHUA

B crathbe paccMaTpuBalOTCS TaKTMUYECKME OCOOEHHOCTW MPOBEAEHMSI OMO3HAHWS B YrOAOBHOM
CyAONPOMN3BOACTBE. [1pOBEAEH aHAaAM3 MHEHMI PA3AMYHBIX YUYEHbIX OTHOCUTEABHO KAACCUDMKaLMK
AQHHOTO CAEACTBEHHOTO AEMCTBUS B YrOAOBHOM npouecce. Kak u Aloboe Apyroe cAeACTBEHHOE
AENCTBNE, NPEeAyCMOTPEHHOE YrOAOBHO-MPOLECCYaAbHbIM 3aKOHOM, TMPEAbSBAEHME AMLA  AAS
OMO3HaHWS MO YTOAOBHOMY AEAY MMEET HEMAAOBAXKHOE 3HaveHne. KaXkaoe MpoBOAMMOE CAEACTBEHHOE
AENCTBME XapaKTepu3yeTCsl CBOen CneumUKon, U ONpPeAeAseTcs, B YaCTHOCTM, TakKMMK (pakTopamu,
KaK 3aAa4M, KOTOpble BO3MOXXHO pPELIMTb MOCPEACTBOM MPOBEAEHMS AAQHHOTO CAEACTBEHHOrO
AEVCTBUS, €ro NpaBoBOM perAameHTalmen, cBoeobpasmemM Kpyra y4acTHUKOB, MECTOM MPOBEAEHUS U
MHbIMU 060COBAEHHbIMI XapakTepuUcTMKamu. Tak, pe3yAbTaTbl 3TOMO0 CAEACTBEHHOTO AEMCTBUS MOTYT
ObITb MCMOAb30BaHbl AASl YCTAaHOBAEHUSI HEKOTOPbIX OOCTOSITEALCTB MpaBOHAPYLUEHUS, AENCTBUS
KQ&KAOrO M3 MPecTynHWKOB Ha MeCTe MnpecTynAeHns. Mudopmaumg, noAyveHHas npy Ono3HaHuK,
MOXET Cnocob6CTBOBaTb M300AMUEHMIO AMLQA, COBepluMBLLEro npectynAeHune. Camo MpeAbsBAEHME
AASl OMO3HAHMS KaK CAEACTBEHHOE AENCTBME SBASIETCS CPEACTBOM COOMpaHUsi AOKA3aTEeAbCTB.
CaepoBaTeAbHO, MPOTOKOA, B KOTOPOM 3adhMKCMPOBaHbl CBEAEHMS, MOAYYEHHble B pe3yAbTaTe
NMPOBEAEHMS OMO3HAHMS, MMEeT AOKa3aTeAbCTBEHHOE 3HadeHWe, T.e. MOXKeT MCMOAb30BaTbCs B
KauecTBe AOKa3aTeAbCTBA. PacCMOTpeH MopsSAOK MPEABIBAEHMS AAS OMO3HAHWS >XXMBbLIX AMLL, TPYyMa,
NPEAMETOB U KMBOTHbIX.

Kpome TOro, ot cneumdunkn MNPOBOAMMOIO CAEACTBEHHOIO AENCTBMS 3aBUMCUT M TaKTMKa,
n3bunpaemasl CAeAOBAaTEAEM AAS €rO NMpoBeAeHus. YChewHo u3bpaHHas TakTuKa Mo3BOASET B UTOre
AOCTWYb Ty LEAb, KOTOPYIO CTaBMA CAEAOBATEAb MPW MPUHATMM PELLEHUS O MPOBEAEHWM TOrO MAM
MHOIO CAEACTBEHHOIO AEMCTBUS.

KAloueBble cAOBa: MOPSIAOK MPEADBSBAEHWS AASl OMO3HAHWS, BeELLECTBEHHbIE AOKa3aTEAbCTBa,
YrOAOBHO-MPOLIECCYAaAbHOE 3aKOHOAATEAbCTBO, CAEACTBEHHble AENCTBMA, YYACTHMKM YFOAOBHOIO
npoLecca, OpraH, BEAYLMI YTOAOBHbIN MPOLIECC, XKMBbIE AMLLA, AOMPOC, TPy, MPeAMETbl OCMOTPA.
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The tactical features of the identification

The article discusses the tactical and procedural features of identification. The author analyzes the
opinions of various scientists regarding the classification of this investigative action in criminal proceed-
ings. Each investigative action carried out is characterized by its own specifics, and, in particular, is de-
termined by such factors as the tasks that can be solved by conducting this investigative action, its legal
regulation, the uniqueness of the circle of participants, the venue and other separate characteristics. Like
any other investigative action provided for by the criminal procedure law, the presentation of a person
for identification in a criminal case is not unimportant. So the results of this investigative action can be
used to establish certain circumstances of the offense, the actions of each of the criminals at the scene
of the crime. Information obtained during identification may help to expose the person who committed
the crime. The very presentation for identification as an investigative action is a means of collecting evi-
dence. Therefore, the Protocol, which records the information obtained as a result of identification, has
an evidentiary value, i.e. it can be used as evidence. The order of presentation for identification of living
persons, corpses, objects and animals is considered.

In addition, the tactics chosen by the investigator for its conduct depend on the specifics of the
investigative action. As a result of a well-chosen tactic, it is possible to achieve the goal set by the inves-
tigator when making a decision to conduct a certain investigative action.
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TaHyAbIH, TaKTMKaABIK, epeKLIeAiKTepi

Makarapa TaHyAblH TaKTMKaAbIK, >K&HE TMPOLECCYaAAbIK, epeKLIeAiKTepi  KapacTblpblAaAbl.
KBIAMBICTBIK, MpOLECTeri ocbl Teprey 8pekeTiH XikTeyre KaTbICTbl 8PTYPAI FaAbIMAAPAbIH, MiKipiHe
TanAay >acanabl. KbIAMBICTbIK, MPOLIECTIK 3aHbIHAQ KO3AEATeH ke3 KeAreH 0acka Teprey opekeTi
CUSIKTbI, aAAMAbI KbIAMBICTBIK, iC 6OMbIHLLIA TaHy YLUiH YCbIHY TOpTi6i Ae MaHbI3Abl. XKyprisiareH ap6ip
Teprey opeKkeTi ©3iHiH epeKkLlleAiriMeH CurnaTTaAaabl >KeHe, aTamn anTKaHAQ, OCbl Teprey opeKkeTiH
XKYPri3y apKblAbl Wellyre 60AATbIH MIHAETTEP, OHbIH, KYKbIKTbIK, PETTEAYI, KATbICyLUbIAAp TOObIHbIH
epekLLUeAiri, eTKi3iAeTiH OpHbl K8He 6acka Aa OKlUayAaHFaH cuMMaTTaMaAapbl CUSKTbl (hakTOpAapMeH
aHblkTaAaabl. OcblAailla, TaHy YLWiH YCbIHY Teprey apeKeTiHiH HoTvXKeAepi KYKbIK, OY3YLIbIAbIKTbIH
Kenbip >KarAaiAapbiH aHbIKTAY YLUiH MaiAAAQHbIAYbI MYMKiH, KbIAMbBIC OPHbIHAAFbI 8P KbIAMbICKEPAIH
apekeTi. TaHy Ke3iHAE aAblHFaH aknapaT KbIAMbBIC >KacaraH aAaMAbl SLLKEPEAEYTe bIKMaA eTyi MYMKIH.
Teprey apekeTi peTiHAE TaHy YLUiH YCbIHYAbIH ©3i ASAEAAEMEAEp XXMHAY KypaAbl GOAbIN TabblAaAbI.
AeMek, TaHy HOTUXKECIHAE aAblHFaH MOAIMETTEp >Ka3blAFaH XaTTamMa ABAEAAEMEAIK MBHre ue, SFHU
ADAEAAEME PETIHAE MarAaAaHbIAYbl MYMKIH. Tipi aAamAapAbl, MBMITTEPAI, 3aTTap MeH >KaHyapAapAbl

TaHy YLiH YCbIHY TApTibi KapacTbIPbIAAbI.

CoHbIMeH KaTap, TepreyLui OHbl >XKYPri3y YLIiH TaHAaFaH TakTWKa Teprey apekeTiHiH epeKLUeAiriHe
6ariAaHbIcTbl. CoTTi TaHAAAFAH TaKTMKa HOTUXKeCiHAe TepreyLui 6eAriai 6ip Teprey apekeTiH >Kyprisy
Typaabl LWeLiM KabblAAaFaH Ke3Ae KOMFaH MakCaTKa XKEeTyre MyMKIiHAIK Gepeai.

Ty#iH ce3Aep: TaHy YLLiH YCbIHY TOpTi6i, 3aTTan ABAEAAEMEAED, KbIAMBICTbIK, NMPOLLECTIK 3aHHaMachbl,
Teprey apekeTTepi, KbIAMBICTbIK, MPOLEeCcKe KaTbICYLUbIAAP, KbIAMBICTbIK, MPOLECTi XYPri3eTiH opraH,
Tipi apaMAap, »kayan aAy, ManiT, 3aTTapAbl kapan-tTekcepy.

BBenenune

YTonoBHO-TIpOLIECCYaNbHOE 3aKOHONATENbCTBO
Pecniyonmkun Kazaxcran ¢ menbio 3¢dexTuBHOTO,
3aKOHHOTO ¥ CIIPaBEJIUBOTO TPOBEICHUS A0CYEe0-
HOTO pacclieloBaHUs 10 YTOJIOBHOMY A€y Hpea-
yCMaTpUBaeT MPOBEACHUS PAJa CaMOCTOSTEIbHBIX
CJIC/ICTBEHHBIX JieiicTBUil. Bpibop B momb3y mpo-
BE/ICHHSI TOTO MJIM MHOTO CIICACTBEHHOTO JICHCTBUS
NPUHAUIEKHUT CJICA0BATEIIO U 3aBUCUT OT KOHKPET-
HOU CHUTYaIllH U CTOSIIUX TIepe]] CICACTBUEM 3a/1au.

Kaxnoe mpoBoaumoe ClieICTBEHHOE ACHCTBHE
XapakTepu3yeTcsl TaKUMHU (PaKTOpaMu, Kak 3aJadH,
KOTOPbIE HEOOXOIUMO PEIIUTh MOCPEACTBOM IIPO-
BE/ICHUsSI JAaHHOTO CJIEICTBEHHOIO AEUCTBHSA, €ro
MIPaBOBOM peraMeHTaIlieii, cBoeoOpa3sueM Kpyra
YYaCTHUKOB, MECTOM MPOBENEHHS U UHBIMU 000CO-
OJICHHBIMHU XapaKTEPUCTUKAMH.

[IpaBoBO€ peryiaupoBaHHE INPOBEACHUS KaXI0-
TO CIIEACTBEHHOTO JICWCTBHUS OCYIIECTBISET Yro-
JIOBHO-IIPOLIECCYAIBHOE 3aKOHOAATENIBCTBO, B 4aCT-
HOCTH TJIaBa 29 yroJIOBHO-TIPOIECCYATbHBIN KOJAEKC
Pecnyonuku  Kazaxcran (https://online.zakon.kz/
document/?doc_id=31575252).

Co BpeMeHEM KpUMHHAJIUCTHUYECKas TEXHHKa
CTaJia CKIIa/IBIBAaThCS B BHJIE Pa3/iesia HayKd KPUMHU-
HaJIUCTUKHA, B CHCTEMY KOTOPOW, MTOMHMO OOIIei
TEOPUM KPUMHHAIMCTUKA U TEXHUKHU, BXOIAT KpU-
MUHATHCTUYECKAs TAKTUKA W KPUMHUHAIACTHIECKAS
Metoanka. OIHAKO 3TO MOHSTHE MPOJOKAJIO JIITH-
TeJIbHOE BpeMs 0003Ha4aTh YacTh KPUMHHAIHUCTH-
KW, BKJIIOYAIONIYI0 B ce0s CIOCOOBI MpPUMEHEHHS
JUIS pacciieIoBaHusI MPECTYIUICHWH JTaHHBIX €cTe-
CTBEHHBIX HAyK MEIUIIUHBI, XUMUH, TOKCUKOJIOTHH,
ounonoruu, pusnku. B nepBom coBeTckoM yueOHUKE
KPUMHWHAIMCTUKH JJIS CIyIIaTeNIel MPaBOBBIX By30B
10 3TOMY TOBOJIy TOBOPWJIOCH CIenyrolee: «Yro-
JIOBHAs TEXHUKA HM3y4aeT CHOCOOBI NMPUMEHEHHS
€CTECTBEHHBIX HayK ((pU3UKU, XUMUHU, OUOJIOTHH U
T. J.) K Paccie0OBaHUIO MpecTyIuieHui» (BoimmH-
ckuit 1935, T.1: 67). 3arem mon KpUMHHATHUCTHYE-
CKOM TEXHUKOHM CTaJli MOHUMATh CUCTEMY MPHUEMOB
HCCIIEIOBAHNUS BEILIECTBEHHBIX 10KA3aTEIbCTB B LIie-
JISIX PO3BICKA, OMO3HAHUSA ¥ UACHTU(DUKAIUH JIAI] 1
IpeIMETOB TIO CJIICTBEHHBIM ieniaM. Kak coo0ra-
et P.C. benkun B mepBoM ToMe CBOEro (yHIaMeH-
TaJbHOTO TPEXTOMHOTO Kypca KPHUMHHAIHCTHKH
(benxun 1993: 272-273), B 1938 . mo psmgy mpo-
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TaxTrueckre 0COOEHHOCTH IMIPOBEACHUSA OITO3HAHUSA

AHATU3UPOBAHHBIX UM MPHUYMH MOHSATUE KPUMHUHA-
JINCTUYECKON TEXHUKH HCYE3JI0 U3 OTEYECTBEHHOU
Hay4HOU 1 yuyeOHOW KpUMUHAIMCTUIECKON JTUTepa-
Typbl. DTO, pa3yMeeTcs, HEe 03Hauajo, YTo €€ Mpo-
OneMBbl He POJOIIKAJIM N3ydaThCs B paMKaX JAPYTHX
paslenoB KPUMUHAINCTUKUA. BHOBB 3TO TIOHATHE
BBeZieHO B Hay4HbIiH 00opoT C. II. MuTtpuueBbiM B
1958 1. B HacTosmiee BpeMs MPaBOMEPHOCTH 3TOTO
HUKEM T10]l COMHCHUE HE CTABUTCS, 0003HAYAsT OJMH
13 pa3iesoB KpUMUHANUCTUKU. B koHne 80-X U Ha-
gaie 90-X IT. OTAENbHBIC YUCHBIC CTAIA TOBOPUTH
(B yueOHOI 1 METOOUYECKOH JTUTEPaType) O KPUMU-
HaJMCTUYECKON TEXHHKE KaK O TEeXHHKO-KpUMUHA-
JUCTHYECKOM OOECIeUeHUH PACKPBITHS M pacclie-
noBaHus npectyruiennii, cokpamenno TKC (A. @.
Bomnprackwuii, A. C. llaranos u ap.). [loq TKO nmu
TOHUMAETCS BUJ IEATCTLHOCTH, «HAPABICHHBIH, C
OJIHOW CTOPOHBI, Ha CO3[JaHUE YCIOBUM OCTOSTHHOMN
TOTOBHOCTH €€ CYOBEKTOB K MPUMEHEHHUIO CPE/ICTB
1 METOZOB KPUMUHATUCTHICCKON TEXHUKH, a C IPY-
ol — Ha pealn3aluio TaKUX YCJIOBHM B KaXIOM
KOHKPETHOM CITydae PacKpBITUS M PacCIeIOBAHUS
npectyruieHuin» (Bombrackuit 1999: 23). Cosep-
LIEHHO OYEBUIHO, YTO B TakoM KoHTekcte TKO —
HE pa3fen HayKd KPUMUHAIMCTUKA, a Wb OIMH
13 OOBEKTOB, M3YYAEMBIX TaKHUM €€ Pa3laesioM, Kak
KpPUMHMHAJIMCTUYECKAs TEXHUKA.

B 3apy0exHO# crienuanpHOi INTepaType Jare
BCETO BMECTO TIOHATHS «KPUMHUHATUCTHIECCKAS TEX-
HUKa» HCIONb3YETCS WIM BBICTYMAET €r0 CUHOHU-
MOM KaTeTOpHS «ECTECTBEHHOHAYYHAs! KPIMHHAIIH-
ctuka». Ilox Hell MOHUMAaETCS «CHUCTEMAa 3HAHUHN U
METOJIOB BCEX €CTECTBEHHBIX U TEXHUUECKUX HAyK B
TOM 9acTH ¥ 00beMe, B KOTOPBIX OHU MOTYT OBITh HC-
TI0JI30BAHBI B IENIAX PACKPBITHSA, PACCICTOBAHUS U
NpeayNpexIeHUs npecTymieHuity. Hemenxuit yue-
HBIH-KPUMUHAIHACT U CyIeOHbIN dKkcnepT Kiayc J{n-
tep [loyb Tak MHIIET O MPEIMETHON 00JIACTH 3TOTO
pasnena KpuMHHATUCTHKH: «EcTecTBeHHOHay4YHas
KPUMHUHAJIMCTHKA (B aHTIIOCAKCOHCKOW TEPMHHOJIO-
UM «CyAeOHas HAyKay) 3aHUMACTCSl PEKOHCTPYKITH-
el IPeCTyIMHOTO JIesTHUsI Ha OCHOBE HCCIIEOBaHUS
BEIIIECTBEHHBIX ToKazarenscTBy (I1omb 1985: 15).

P.C. benkun cuyuTaer, 4TO KpUMHHAIHCTUYE-
CKasi TEXHOIIOTHS — OTO CHCTEMa HAyYHBIX ITOJIOXKE-
HUAU ¥ OCHOBAHHBIX HA HUX TEXHUYECKUX (B IIHUPO-
KOM CMBICJIC CJIOBA) CPEIICTB M TPUEMOB, a TaKKe
MIPUEMOB, TIPEAHA3HAYCHHBIX I cOOpa, HCIOIB30-
BaHMS ¥ U3yYCHUS JTOKA3aTEIBCTB B IEIIAX PACKPHI-
THS U MPEAYNPEKICHUS NPEeCTyIUICHUM. DTO ompe-
nenenue (GOKycHpyeTcst Ha IPUKIIAHOM XapaKTepe
JTAHHOTO pa3/iesia KpUMUHOJIOTHY U Ha 0oJiee IIHpo-
KOM TMOHMMAaHHMM CaMHUX TEXHUYECKUX CPENICTB Kak
takoBeIX. Omnpeneneaue P. C. benkuna 6omee Tod-
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HO M TIOJTHO OTpa)kaeT COBPEMEHHOE COJepXKaHHe
KPUMHUHAJIUCTUYECKON TEXHUKU KaK OTPACIH HAYKU
KPUMUHAJIMCTUKH, HO C €IMHCTBEHHBIM yYTOUHEHU-
€M, BBITEKAIONIMM U3 paHee C(HOPMYTHPOBAHHOTO
OTIpeETICHNS] TPEAMETa KpUMUHAIUCTUKY B LIETIOM.
[IpenmeTHOM 00JIACTHI0O KPUMUHAIMCTHKA B HACTO-
ANEe BpEMA ABIIACTCA HE TOJIBKO paCKpPbITUE U pac-
CIIeZIOBaHKE TPECTYIUICHUH, HO U OoJiee MHpPOKoe
M3YYCHHUE TPECTYIUICHUH CYObeKTaMH J3TOH Ies-
TCJIBHOCTU C HCIOJB30BAHUCM KpUMHUHAJIUCTHUYC-
CKUX cpencTB. IMEHHO MO3TOMY KPUMUHATUCTHYE-
CKasl TEXHOJIOTHUS «IIPUHAJIEKUT» BCEM CyObhEeKTaM
TaKoM JIeATeNIbHOCTH: CIIEOBaTeNio, 103HABaTENIo,
CIEINAITUCTY U DKCTIEPTY, TOCYNapCTBEHHOMY OOBH-
HUTCIIIO U 3aIMUTHUKY 0OBHHSIEMOIO 110 YT'OJIOBHO-
My neiy. C 11eNbl0 ONTUMHU3AIUH COOTBETCTBYIOIIEH
JIesITENIbHOCTH 3TUX JIMIl OHA W3ydaeTcs U pa3pada-
ThIBACTCH. KOHG‘IHO, Y KaXXJI0ro U3 3TUX MMPEAMETOB
JTOJDKHA OBITh CBOSI «TEXHUKA.

Jns Kaxxaoro w3 HUX KPUMHUHAJIUCTUUECKAs
TEXHOJIOTHSI UMEET CBOE 3HAYEHHE M CBOM 0COOEH-
HOCTH, OOYyCIIOBJI€HHBIE X (PyHKUHMOHAJIBHBIMU U
YTOIIOBHO-TIPOIIECCYAIbHBIMA ~ O0SI3aHHOCTAMU M
BO3MOXHOCTAMHU HCIIOJIB30BaHUS IIOCTI/I)KCHI/Iﬁ JaH-
HOTO pasjena HayKd KPUMHHAJIUCTUKU B TOM WU
nHo#t Mepe. [Ipexae yeM paccMarpuBaTh CrieIupr-
Ky KpHMHHaHHCTH‘IeCKOﬁ TEXHOJIOTUHN OTACJIBHBIX
ee CyOBeKTOB, HEOOXOIUMO OUYEPTUTh CUCTEMY AaH-
HOTO paszjieja KpUMHHAIUCTUKU. J[aHHBIA paznen
HayK KPUMUHAJIHUCTHUKHA COCTOUT U3 NPUBECACHHOTO
BBIIIIE OMNpEACICHUs €€ MpeAMETa, Hay4YHbIX I0JIO-
YKEHUI U COOTBETCTBYIOIINX TEXHUYECKHUX CPENICTB,
OCHOBAHHLIX HAa HHUX, IPUEMOB U NPHUEMOB c60pa,
UCCJIEZIOBAaHUS W HCIOJb30BAHUSA JIOKa3aTeIbCTB.
MeTof00THIECKOW ¥ OOIIETCOPETHICCKONH OC-
HOBOM, SJIpOM €€ Hay4HbIX IOJOXKCHUU SIBIISIOTCS
PacCMOTpPEHHAsl BBIIIE TPAaCOJOTUS, KPUMHUHAIM-
CTUYECKas TOKTPUHA CIIEJOB M JOKTPUHA KPUMU-
HaJIMCTUYECKOTO pacro3HaBaHud. VIMEHHO ¢ 3Tux
MO3ULUKA JaHHBIM pa3fen HayKd KPUMUHATUCTHKU
TBOPYECKH OCMBICIIMBAET BO3MOYKHOCTU HCIIOJIb-
30BaHUsd HAy4YHBIX MOJOKEHUN M MPAKTUYICCKUX
JNOCTHKEHUM CHCTEM €CTECTBEHHO-TEXHUUYECKHUX
3HAHWM U1 U3yYEHHUs NPECTYIUICHUM B YTOJIOBHOM
CYIONPOU3BOJCTBE, alaITUPYET UX AJIS 3TUX IeNel,
CO37aeT TEXHUKO-KPUMUHAIUCTUUECKUE CPEACTBA U
MeTozabl. Bece cpeacTBa KpUMUHATUCTUYECKOU TeX-
HOJIOTHH, COCTaBJISIONIME pa3paboTaHHYIO, IpH-
KJIaJHYI0 YacThb pacCMaTpHUBAEMOIO pasleia Kpu-
MHWHAJIMCTUKHU, HAIIPABJICHBI Ha WX HCIIOJIb30BAHUC
B CyZIeOHBIX 10Ka3aTeNbCTBaX, T. €. I100 AJs coopa
JTOKa3aTeIbCTB (X HASHTH()HUKAIINY, 3arIeHaTIeHus,
(UKCcanny, U3BSTHS), THOO0 sl IPEIBAPUTENHEHOTO
U 3KCIIEPTHOTO UccienoBanus. Ilpu aTom onHu U e
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JKE CPEJICTBA B IIIMPOKOM CMBICIIC CIIOBA MOTYT OBITh
UCIIONIb30BAHBI JUUISL JIOCTHXKCHUSI BCEX JTHX LENed
(cbop, wuccnenoBaHHWE, WCIONB30BAaHUE JIOKA3a-
TenbeTB). [l03TOMY CHCTEMa KPUMHUHAIUCTUIECKOM
TEXHUKH TPAJTUIUOHHO CTPOUTCS HE HA OCHOBE IIe-
JIeH MCTIOIB30BaHUS €€ CPENCTB (XOTS TAKOM MOIXO0.
MPaBOMEPEH U BCTPEUAETCS B JIUTEPATYpE), 4 HA TeX
OTpacisiXx TEXHUYECKMX M ECTECTBCHHBIX HayK M
3HAaHUH, KOTOPBIE UCTIONB3YIOTCS JJIS JOCTUKCHUS
9THX Tienel. [To 3THM OCHOBaHUSM B CHCTEMY KpH-
MUHAJMCTUYECKON TEXHUKU OOJBITUHCTBO YUCHBIX,
MMOMUMO TPACOJIOTHH, BKJIIOYAIOT: CyneOHy0 (oTo-
rpaduio, KHHOChEMKY W BHCO3AMUCh, CYACOHYIO
0aJUTMCTHKY, KPUMUHAIMCTUYECKOE HCCIICIOBAHNE
NUCbMa U JIOKYMEHTOB, CYIeOHYI0 THOWTOJIOTHIO
(OTOX/ECTBICHUE JIMYHOCTA IO BHEIIHHM IIPH-
3HAKaM); KPUMUHAJTUCTHYECKYIO (YTOJOBHYIO) pe-
TUCTPAIUI0, KPUMHUHAIMCTUYECKOE HCCIICIOBAHUEC
MaTepuanoB U BeriecTB. Kak u mo0as nHas HayqHO-
MPAKTHYECKas CUCTEMa, CUCTEMa KPUMHUHAIUCTHYEC-
CKOW TEXHUKH HAXOJUTCS B MOCTOSHHOM Pa3BUTHH.
[MosBNSAIOTCS. BBI3BAHHBIC MOTPEOHOCTAMH TIPAKTH-
KU HOBEIE ee neMeHTHl (baes 2001).

OcHoBHAafl YaCTh

Onnum u3 Hanbosee AeHCTBEHHBIX HHCTPYMEH-
TOB YCTaHOBJIEHHUS OOCTOSITENLCTB IO YTOJIOBHOMY
JIeTy SIBJISIETCSI TaKOe CJIEJCTBEHHOE JICHCTBUE, KaK
MPEbSIBICHUE JUISL OTIO3HAHUSI.

[IpenbsBieHne s OMO3HAHUS — 3TO CIIEICTBEH-
HOE JICHCTBHE, 3aKITIOYAIOIIEECs B OTOXK/ICCTBICHUN
OTIO3HAIOLINM JIUIOM (CBHUIETEIEM, IIOTEPIIEBLINM,
MTOTO3PEBAEMBIM HITH OOBHHSEMBIM) paHee BOCIIPH-
HUMaBIIETOCs O0BEKTa (UeIOBEKa, TPyIia YellOBeKa,
KaKHX-JIM0O BEIIei) M0 MBICIICHHOMY 00pasy, 3are-
YaTJICHHOMY B TaMsTH oro3Haromniero. Kak mpasu-
JI0, OMO3HAHWE YEJIOBEKa MPOU3BOJUTCS BU3Yyallb-
HBIM CIIOCOOOM IO BHEIIHUM Tpu3HakaMm. OmHaKo,
B HEKOTOPBIX CJIEICTBEHHBIX CUTYaIIAX, OHO MOXET
OBITH MPOW3BEACHO U MO (PyHKIMOHATIBHBIM IIPH-
3HaKaM, HalpuMep MO IMOXONKEe, TOJIOCY, PeUH, UX
ocobennoctsM u nedekram (Hybaesa 2009: 138).

Ono3naHue (y3HaBaHHE IO TPUMETaM MM 0CO-
OEHHOCTSIM) TI0 €TO MECTY B CHCTEME CJIE/ICTBEHHBIX
JIEHCTBUN 3aHUMAET JAJIEKO HE MOCIIEIHEE MECTO U
MOKET OBITh IPAaBOMEPHO OTHECEHO K YUCIY HEOT-
JIOXKHBIX CIEICTBEHHBIX NEHCTBUH 1O Py IPUIHH
(Koramos 2018: 167).

VYenex NpoBeAeHUS paccMarpuBaeMOro Ciel-
CTBEHHOTO JIEWCTBUS BO MHOTOM 3aBUCHT OT Kade-
CTBa MOATOTOBKU K HEMY.

[podeccop A.A. [uH30ypr BeIAENSET ClERyIO-
II¥€ TTOJTOTOBUTEIHHBIE TEHCTBHS:

— BBIOOpP MOMEHTa MPEABABIACHHUS IS OI03-
HaHU,

— co3faHne OOCTaHOBKH, ONAarompHATHOW IS
OITO3HAHMS;

— mondop 00BEKTOB, OJICKAIIUX OMO3HAHUIO;

— TpoBepKa HAyYHO-TEXHUYECKUX CPEICTB
(I'mas6ypr 1977: 4).

Pemenue o mpembsBiICHUM JUIA TSI OMO3HA-
HHS OOBIYHO BO3HUKAET ITOCIIE JOMpOca JHIa, T0-
Ka3aHUs KOTOPOTO MOKAa3bIBAIOT, YTO 3TO JIUIIO HPHU
OTIPENICIICHHBIX 00CTOATEILCTBAX HAOIIONAIO OTIpe-
JEJICHHBIA TPEAMET, 3allOMHHJIO HEKOTOpPBIE €ro
MIPU3HAKK U IPUMETBI U CMOXKET €r0 OMO3HATh.

Ha ocHOBe mpaKkTHKH MOXHO BBIJEIUTH CIIEIY-
FOIIME OCHOBHBIC CITydad OTIO3HAHWS JIIOACH:

— JIUIO, MPEJCTABIIIEMOE JIJISl OTIO3HAHUS, pa-
Hee He ObLTO U3BECTHO OMO3HAIOIIEMY JIUILY, HO MTPH
OTIPEIICIICHHBIX 00CTOsITENIECTBAX MOCIEAHEMY Ya-
BaJIOCh 3aIIOMHHUTH KaKUE-TUOO MPHU3HAKK BHEIIHO-
CTH TIEPBOTO;

— JINIO, YIOCTOBEPSIONIEE TMIHOCT, 3HAKOMO
C JIMIIOM, TIPEACTABISEMbIM JIJIsi ONTO3HAHUSI, HO HE
MOXKET Ha3BaTh CBOIO (DaMWIIMIO, UMS M OTYECTBO
WM HEMPAaBHJILHO HA3bIBAET UX;

— HMICHTH()UIUPYIOLICE JIUIIO 3HACT MPEICTaB-
JISIEMOTO, MTPABIIILHO HA3bIBAET €T0, HO ITOCIIETHUMA
orpuIaeT (HakT 3HAKOMCTBA.

Oran MOArOTOBKU TMPE3EHTAIMH K HICHTH(H-
Kanuu wuMeeT Oonblnoe 3HadeHue. lIpoBeneHue
JIAHHOTO CJICJICTBEHHOTO JEUCTBHS TpeOyeT 0coboi
TOYHOCTU B UCIIOJHEHHUU MPOIECCYATBHBIX MPABUI
U COONOIEHNST KPUMHHATHUCTHYECKOH TEXHUKH.
OTO CBS3aHO C €r0 YHUKaJIbHOCTBIO, KOTOpas 3a-
KIIFOYAeTCS B TOM, YTO NPHU BBHISBICHUU JOMYIICH-
HBIX TPOIIECCYAIbHBIX HAPYIIEHUA U MHBIX OTKAa30B
MOBTOPHOE TMPEIBSIBICHUE OXHOTO M TOTO YK€ JIMIIA
JUIS. YCTAHOBJICHUS JIMYHOCTH OJHOTO U TOTO XKE
JUIa HA OCHOBAaHWW HE UMEET CMBICIIA (B OTJIMYHNU,
HaIpUMep, OT OCMOTPa, OOBICKA, JIOMPOca, OYHOU
CTaBKH, CIIECTBEHHOTO SKCIEPUMEHTA, SKCIEPTH-
36l M T. 1.). Eciii ciiefcTBEHHOE ACHCTBHE MPOBO-
JUTCSI C HAPYLICHHEM, CJICJCTBCHHAs IMPaKTHKA W
3aKOH HE TOJBKO UCKIIIOYAIOT OMO3HAHKE U3 COCTaBa
JTIOKA3aTebCTB, HO M KAaTETOPUUYECKH OTBEPTAIOT HO-
BOE, IOBTOPHOE OMO3HAHUE TOTO e juia (4. 12 cT.
230 VIIK P®D).

[Ipu moATrOTOBKE K TPEOBABICHHIO JIMIIA IS
OIO3HAHUS CJIEJ0BATEIb JOJDKEH OINPEISIUTh Bpe-
Ms B MeCTO BcTpeuu. [Ipu 3TOM sxemaTenbHO CO3-
JaTh MAaKCHMAaJIbHO OJIaronpHsITHBIC YCIOBHS IS
MIPOBEJICHUS CIICAICTBEHHOIO JeicTBus. Brioepute
JIOCTATOYHO OOJBIIOW KaOHMHET, YTOOBI BMECTHTH
BCEX YYAaCTHUKOB PACCJICI0BAHU.

OdeHb BaXXHOW 3aj7a4yeii SBJISCTCS BBHIOOD JIMIL,
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CpeIy KOTOpHIX OyIeT MpeNCTaBIeH WACHTU(UIIH-
pyemblii 00beKT. Ecium U0 JomKHO OBITH Tpeb-
SIBJIEHO JIJISI OTO3HAHMUS, TO HEOOXOAUMO HANUTH €Ile
IBYX JIAI, UMEIOIIMX MaKCHMAalbHO BO3MOXKHOE
CXOJICTBO C OIO3HaHHBIM JIUIIoM. B YronoBHO-1po-
LIECCyaabHOM KOJICKCE HET YKa3aHHUs Ha TO, Y4TO KO-
JIMYECTBO TPEIbIBISIEMbIX ISl OMIO3HAHUS OOBEK-
TOB JIOJDKHO OBITH POBHO TPH, HO Ha MPAKTHKE YIS
BCETO MPEIbSIBISIETCS CTOJILKO 00BEKTOB M3-3a TOTO,
YTO OYEHb TPYAHO HAUTH OOIbIIIEe KOINIECTBO I10-
MOOHBIX oOmo3HaBaeMbIX. OIHAKO BCETAa CIIEAyeT
HMMETh B BUJTY, YTO YeM OOJIbIIe OOBEKTOB (B JAHHOM
clly4ae JIMI) TPEACTaBICHO Ui HISHTH(PHUKAINN
M YeM MEHBIIIC Pa3sHHIIA MEKIY HUMH, TeM OoJjee
,[[OCTOBCpHBIMI/I MOXXHO CUUTATh pe3yanaTLI HJCH-
tudukanun. KoHeuHo, TPyIHO OINpenenuTh Mak-
CHUMaJIbHOE KOJMYECTBO JIMIL IS TPEACTaBICHMS,
OJTHAKO HE PEKOMEHJIYETCS MPEACTABIATh HEOPaB-
JIaHHO OOJIBIIIOE UX KOJIMYECTBO, Ja)Ke €CIIM DTO BO3-
MOKHO. B 111000M citydae perieHue 1mo JaHHOMY BO-
MPOCY NPUHUMACTCS CIIE0BATEICM B 3aBUCUMOCTH
OT KOHKPETHOHN CHTyaIlny.

HpI/I IIOATOTOBKE K Hpe}l’bf[BJIeHI/IIO JINL OIS
OIIO3HAHUS CJIE/IOBATENb JIOJKCH IPUTIIACUTH B Ha-
3HAYEeHHBIA Yac OBYX cBuzerenei. Eciam kTo-mmubo
n3 y‘-IaCTHI/IKOB JAHHOT'O CJICACTBECHHOI'O IIefICTBPIH
HE BIIQJICCT SI3BIKOM, Ha KOTOPOM BEIETCS IIPOU3BO/I-
CTBO, TO TIpHIVIAIIACTCS mepeBomuuk. CireoBareinb
TOTOBHUT ()OTOOOOPYIOBAHHE HIIM MPUINIAIIACT CIie-
nuanucta i GoTtorpadupoBaHUS WIH BUACOCH-
€MKH XOja CJIeICTBEHHOTO JeicTBus. Kpome Toro,
€CJIM JIUIIO, YIOCTOBEPSIOIIEE IMYHOCTh, HE JOCTHUT -
nmo 14-nmetHero BO3pacTa, IS MPOBEACHUS 3TOTO
CJICIICTBEHHOTO NIEHCTBUS JOIDKEH OBITH ITPHUTIIAIIICH
yuurens. [Ipu qonpoce Takux JIML nepes npeabsiB-
JICHUEM HX JIJIS OMO3HAHHMS, A TAKXKE MPEIbSIBICHUU
UM TIPEIMETOB ISl OTIO3HAHUS CIICAYET YIUTHIBAThH
nux BO3paCTHLIe nu I/IHI[I/IBI/II[yaJII)HI)Ie OCO6CHHOCTI/I, a
TaK)Ke CTeNeHb X Pa3BHUTHUS.

Taxoxe He0OXOAMMO PACCMOTPETH BOIIPOC O Me-
CT€ HAXOKIECHHUS OIMO3HAIOIETO JUI[A, YTOORI B XOZ€
MIOJITOTOBKM HE MPOM30ILIO CIIy9alHOW BCTPEYH C
JpPYTrMMH YYaCTHUKAMU CIEICTBEHHOTO IEHCTBHUS.

CnenoBarenb HE JODKEH OBITH YpPE3MEPHO
OCTOPOXXKHBIM. bBBIBalOT ciydam, Korja dYelloBeKa,
SABUBHICTOCSA JI OIIO3HAHHsS, BBICTABJISIIOT B KOpI/I-
Jnop. MumMo Hero B KaOWHET, rie OyAeT MPOXOJIUTh
OIIO3HAaHWE, OMO3HAHHOTO BEAYT B HAPYYHHKaX B
COHpOBO)KI[eHI/II/I OXpaHHI/IKa NI COTp}/I[HI/IKa MU-
auimu (3TO0 0OCOOCHHO YacTo JIOMYCKACTCS B OTHENE
monuIn). Eciu 5T0 mporncxonuT ciydaitHo, cieno-
BaTesb, BlaJlesd TEXHUKOW Jompoca, MOXKET UcIpa-
BHUTH OMMOKy. Ho MHOTIA «BCTpeda» opraHusyercs
HaMepeHHO, YTOOBI OMO3HAIOINN HE OMMOCS U He

104

yKa3zaJl IIpH OTI03HAHHWU HE Ha TOTO 4eloBeka. Ecim
(aKkT TakoW MOATOTOBKH BBISICHSETCS B CyAcOHOM
3acelaHnd, Cyl He MPU3HAeT J0Ka3aTelbCTBEHHOW
LEHHOCTH MPOTOKOJIA OTIO3HAHUSI.

[anee Ba)KHO TCHXOJIOTHYECKH MOATOTOBHUTH
OTIO3HAIOIEe JIMIO0 K TPEACTOAIICH IpoIeaype
OTIO3HAHUS TI0A03PEeBaEMOro 1k ooBuHsieMoro. He
Oyy4H NCUXOJIOTHUECKHU 3apaHee MOATrOTOBICHHBIM
K MIPU3HAHUIO, TIPY BUJIE JINIIA, COBEPIIUBIIETO Ipe-
CTYIUICHHE, OIMO3HABATEIBbHBI 3HAK MOXET OBITh
yTpadeH B pe3yJIbTare CUIIBHOTO BOJHEHUS WU IO
BIIMSIHMEM CTpaxa CKaXyT, YTO Cpenu TpeOOBaHHMA
HUKTO He y3HaeT. [lepen nmpoBeneHneM UACHTH(H-
Kallid HEOOXOAMMO IOTOBOPHUTH C WACHTU(UIIH-
PYIOIIMM JIMIIOM, YCIIOKOMTH €r0, WHa4e WJICHTH-
¢duxanus MoxeT He cocTosThest. OcobeHHO OosTCs
aKTUBHO TIOKa3bIBAThCS Ha OIO3HAHWM TOXKFLTBIC
KEHIIMHBI ¥ MOJIO/IbIe JeByIKU. VHOTIa Ha mpak-
THKE HAYMHAIOIINE CIIEA0BATENIN COBEPILAIOT OMINO-
Ky, OTBOJS OIIO3HaBaTellsl B JAPYTYI KOMHATy, H
VIPEKAIOT €r0 B TPYCOCTH. DTOTO JIeNaTh HU B KOEM
cllydae He CIlelyerT.

B npakTrke WU3BECTHBI CIy4ad, KOT/a OMO3HAH-
HBIE B XOJI¢ MPEBAPUTEIBHOTO JIONPOCa MOAPOOHO
W3Jarajid IpUMEThl IPECTYHHUKA 1 BBIpaKaH yBe-
PEHHOCTH B CBOEH CIIOCOOHOCTH 3HATH MPOILIOE;
Oy/ydYu BIIOCJIEJCTBUY MPUTIIAIICHHBIMHA B KAOWMHET
cienoBarels M BUIS TPeOOBaHMs K yCTaHOBJICHUIO
JUYHOCTH JIUI], BHE3aITHO MOKHUIadN KaOWHeT, 3a-
SIBUB BIIOCJIC/ICTBHH, YTO OIACAIUCh BO3MOXKHOTO
BO3ME3IUsI CO CTOPOHBI 3aJIEPKAHHOTO.

YronoBHO-TIpoIlecCcyalbHbIM KoJiekcoM Pecry-
Oonmuku Kazaxcran B yactu 11 crateu 230 npeaycmo-
TPEHO, YTO OOecIieueHre MPU3HAHMSI OLIO3HAHUS MO-
JKET OCYITECTBIITHCS 0€3 BU3yaIbHOTO HAOIIONEHUS
3a OMO3HABaEMBIM JIMIIOM. DTO CBOETO poJia rapaH-
THs oOecnieueHus O€30MTaCHOCTH PacIio3HaBaTEelIsl.

Crnemyet UMeTh B BHILY, YTO TIPU MPOU3BOACTBE
Ka)XJIOTO CJIEACTBEHHOTO JEHCTBHUS PEIArOTCsl KOH-
KpEeTHBIE 3a/1a4H, PUCYIIHE ToIbKo emy. [losTtomy
HEIOIYCTUMO peIIaTh 3aJadd OJHOTO CJE/ICTBEH-
HOTO JIeHCTBUS TPU MPOU3BOACTBE Apyroro. Crea-
CTBEHHOE JISHCTBHE TOIKHO OBITH UCCIIEOBaHUEM,
HalpaBJICHHBIM Ha TIOJlyYeHHE ONTHMAJBHOTO pe-
3ynbTara. [Ipu BEIOOpE M3 CHCTEMBI MPEIbSIBICHUS
CJIEICTBEHHBIX IEWCTBUN AJIS OMO3HAHUS HEOOXO-
JTIUMO OPUEHTHUPOBATHLCS Ha!

1) TeKyIIyIO CUTYaLHIO;

2) 3amaum, MoJyIeXKAINe PEIICHHUIO;

3) crtocoObI BRITOJTHEHUS OTUX 3aad.

B KkauecTBe OMO3HAIOIIETO JIMLA MOTYT BBICTY-
MaTth TOTEPHEBIINN, CBUAETENb, ITOI03PEBAEMBIH
(oOBHHsIEMBIH, TTOACYTUMBIN). CyOBEKT, BEICTYTIAIO-
IIM{ B POJIM areHTa WACHTU()UKALINH, TOJKEH OBITh
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MPEBaApUTEIIBHO OMpolieH 00 00CTOATENhCTBAX,
MIpU KOTOPBIX OH paHee HaOIomaj OTO3HAaBaEMBIN
00BEKT, H 0 TOM, KAKHMH OCOOBIMY MMPU3HAKAMU OH
MOXKET OTJIIMYHUTH €T0 OT aHAJIOTNYHBIX.

Becwr mpouecc HaOmoneHns U y3HaBaHUS (He-
y3HaBaHU) OMO3HAIOUINM JIMIIOM OINO3HABAEMOTO
00bEKTa, a TAaKKE €ro Pe3yJbTaThl HAXOMATCS IO
HEIMOCPEICTBEHHBIM HAOJNIOCHUEM CIIEIOBATes.
OH nuYHO BOCIpPHHMMAET ()aKT OMO3HaHUsS (He-
OTIO3HAHUS) U CBA3aHHBIC C 3TUM OOCTOSTEIHCTBA!
YCIIOBUS TIPOBE/ICHUS OTIO3HAHUS, BHEIIHUN BUI U
HHBIC ITPU3HAKW OIMO3HABACMBIX O6’beKTOB, CTCIICHb
WHIMBHUTyaIbHOCTHA OMO3HABAEMOTO OOBEKTa, T. €.
€T0 BBLACIEICMOCTD U3 4YHCJIa APYTrUuX MPCAbIABIISAC-
MBIX BMECTE C HUM OIHOPOJHBIX OOBEKTOB, U T. .
i) MOTyT 6I)ITI) JJICMEHTBI IIOBECACHUSA OIIO3HAIO-
IIEeTO JINIAa — TaK Ha3blBa€Mble YIHMKH MOBEICHUS,
KOTOPLIC BO MHOT'UX ClIy4asaX UMCIOT CYIIIECTBECHHOC
JTIOKa3aTeIbCTBEHHOE 3HAYE€HWE [UIsI yTOJIOBHOTO
Jiena. ITo MOTYT OBITh M1 OCOOEHHOCTH TIOBEICHHS
OTIO3HAIOMIETO CYOBEeKTa, HalPIMep, Kak IMEHHO OH
y3HaJ MPEIbSIBICHHBIH eMy O0BEKT: cpazy 0e3 Ko-
TeOaHMH WK TTOCTIe TONTHX pa3IyMHi 1 COMHEHUN
(Poccunckuii 2018: 234).

B cnenuanbHOl nuTepaType MOXXHO BCTPETUTh
psaa knaccuukanui, KacaroUIuxcs paccMarpuBae-
MOTO CJIEICTBEHHOTO neiicTBus. Hanbomee pacmpo-
CTPaHEHHOW SIBISIETCA KIACCH(UKAIHS, TPOBOIM-
Mast I0 00BeKTy omo3HaHus. [Ipnu 3TOM paznmuyaroT
OTIO3HAHUE JKUBBIX JIMII, OTIO3HAHUE TPYIIOB, OTO3-
HaHWEC NpeaAMETOB, JOKYMCHTOB, XKUBOTHBIX, OIIO3-
HaHNE MECTHOCTH, TIOMEIICHHSI.

Ono3Haomuye MpeaBapUTeIbHO JOIpalIBa-
I0TCsL 00 00CTOATENhCTBAX, TP KOTOPHIX OHH Ha-
Onrona’gy COOTBETCTBYIOIIEE JIMIIO MIIM TPEIMET,
MpUMeTax U 0COOEHHOCTSIX, TI0 KOTOPBIM OHH MOTYT
npousBecTy ono3Hanue (Aybakupona 2000).

Ecmn gemoBek Bo Bpemsi AOmMpoca YKa3bIBaeT,
YTO HE YBEPEH, MOXET JIK OH OMO3HATH OMO3HAHHOE
U0 (0OBEKT), TO MPOBOAUTH OTIO3HAHKE HEIleNe-
c000pa3sHo.

TIpenBaputenbHbIA JOTIPOC OMO3HAIOLIETO JUIla
SIBIIIETCSI BXKHBIM 3TaloM TOJTOTOBKH K OIO3HA-
Huto. [Ipu mompoce JUIOM, BEAYIIMM YTOJIOBHBIN
MPOIECC, JTOJDKHBI OBITh BBISICHEHBI CIICAYIOIINE
00CTOSATENbCTBA: HACKOJIBKO 3HAKOM JOIpPAIINBa-
eMoMy omo3HaBaemblii mpeamer? [Ipm kakux 00-
CTOSITENIbCTBAX M YCIOBUSAX OH BOCIPHHHAMAN 3TOT
npenMet pasbiie? Kakue ocoOCHHOCTH ¥ WHIWBH-
IlyaJIbHBIE TPU3HAKH OOBEKTa 3aredariieBaloTCs B
naMaTu pacmno3Hanareisi? CMOXKET JU OH OMO3HATh
MpeIMeT, IPEIbIBICHHBIN 151 orto3HaHuA? EcTh mu
y JOMpPAalINBaeMOro Kakue-IMO0O HapyIIeHUs BOC-

MIPUSTHSA, KOTOPbIE MOTYT TIOBJIHSTh HA MICHTU(U-
Kaluio o0beKkTa?

Ecnu omo3Haromiee aUIo SBISETCS CBHICTEIEM
WM TIOTEPIIEBITUM, TO OHH TPEIyHPEKIAIOTCS 10
YCTAHOBJICHUS YTOJIOBHOM OTBETCTBEHHOCTH 32 OT-
Ka3 OT Jla4uM [TOKa3aHUU U 3a Jlady 3aBEI0MO JIOKHBIX
nokazanuil. IIpu sToM npuMeHseTcs Tak Ha3blBae-
MBIN CBUAETEINBCKUI UMMYHHTET, 3aKII0YAIOIIUNCS
B TIpaBe HE CBUJIETEIHLCTBOBATH IIPOTHB CE05I, CBOETO
CYIIpyTa Win OJIN3KUX POJCTBCHHUKOB, a TAKXKE CBSI-
LIEHHOCIYKUTENS IPOTUB TE€X, KTO JOBEPUJICS EMY
Ha ucnoBeau (ABeprsinoBa 2004).

3akiIroueHue

Jpyrum BaXXHBIM 3JIIEMEHTOM CIIEICTBEHHOIO
neiicTBus B (popMe ONO3HAHUS SIBIISIETCS BBIACIICHIE
00BEKTOB, CPEIM KOTOPHIX OYJIET MPEICTABIICH OI03-
HaBaeMbIii 00bekT. Kak mpaBuio, naeHTHQHITHPYe-
MOMY JIMIly TPEABABISACTCS TPYyMIa OIHOPOIHBIX
00BEKTOB, Cpelll KOTOPBIX OH JIOJKEH BBIJIEIHTH
00BEKT, HEMOCPEJACTBEHHO CBS3aHHBIN C JIaHHBIM
YTOJIOBHBIM JIETIOM, WCXOAS W3 WHAWBHIYaJIbHBIX
0COOEHHOCTEH.

HOpSIIIOK MMPEABABICHUSA IJIA OIIO3HAHUS )KHUBBIX
T,

JKupoe mnmro, mosiexamniee HACHTHU(DHUKAINH,
MIPEJICTABIIACTCS COTPYIHUKY IO HISHTH(DHUKAIINN B
IpyIIe, COCTOAIICH HE MEHEE YeM U3 TPeX YEJIOBEK.
VYyacrtue B ClleICTBEHHOM JISHCTBHH JIULI, TTPEICTAB-
JICHHBIX B I'pyIIe ¢ OITO3HAaBA€MbIM JIMIIOM, JOJI2KHO
ObITh 10OpOBONBEHEIM. [1pu 3TOM NHIIA, TpUTIIAIIEH-
HbIC JIA y4aCTHd B CJICACTBCHHOM )Z[eﬁCTBHPI, HE
JIOJDKHBI OBITH TIPEABAPUTENFHO 3HAKOMBI C OITO3HA-
FOILIUM JIUIIOM

OMHOPOMHOCTH TPYMITBI JOCTHUTAETCS TPHUTIIa-
IICHUEM JIFOJICH OJTHOTO T10J1a, HE UMCIOIIUX PE3KUX
pasnmuuuil BO BHEIIHOCTH. [[ns ydyactus B cuen-
CTBECHHOM Z[eﬁCTBHPI Jjna, mpeACTaBJICHHBIC IJId
OTIO3HAHUS, JOJDKHBI OBITH ONETHI B aHAIIOTUYHYIO
onexny (baes 1997).

OdeBHIHBIC OTIMYMNS BHEITHOCTH OTIO3HAHHOTO
JUIA OT JPYTUX JIMI, MPEJCTABICHHBIX JIs OIO3-
HaHUS, TPUBOIAT K HEAOCTOBEPHOCTH MOTYyUEHHBIX
pe3yabratoB. COOTBETCTBEHHO, PE3YJIBTAThl TaKOH
naeHTA(GUKanuy He OyIyT MPU3HAHBI CYIOM JIOKa-
3aTeNbCTBAMM I10 JICY.

[Ipu 3TOM NpH OMMO3HAHHMHM KUBOTO JIKIIA JI0 Ha-
yaJia CIEICTBEHHOTO JICHCTBHS JIUIIO, OCYIIECTBI-
Iolllee YTOJIOBHBIN MPOIECC, MTO3BOJISIET ONIO3HABAC-
MOMY JIMITY 3aHSTh JTJF000€ MECTO CPEIU APYTHUX JIHII,
B IPYIIIIE KOTOPBIX OH Oy/IeT MPEICTaBICH OII03HA0-
meMy Juiy. B mpotokone naeHTuuKanum 10KHa
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OBITH cellaHa OTMETKA O MPEAJIOKECHHH BHIOPATH
MECTO M O CaMOM BBIOOpE.

Bo Bpems mpouecca HAeHTH()HUKALMKA BaKHO
obecrieunTh 0€30MacHOCTb HMIECHTU(HUIHMPYIOMIETO
nuna. J{7st 5Toro uaeHTHOUKAIAS MOXKET OCYIIECT-
BIIATHCSL B YCIIOBHSIX, MCKIIOYAIOIIUX BH3yaJbHOE
HaOIOICHUE PACTIO3HABATEIIS HICHTU(DUIIUPYESMBIM.

B HekoTophIX cllydasx OIO3HABATENlh MOXET
yKa3aTh, YTO OH 3allOMHHJI JIPYTHE WHIAUBUIYallb-
HBIC YEPThI JIHIIA, KOTOPhIE OH MOXET PACIO3HATH,
— MOXOJIKY, TOJIOC, peub U T. JI. B Takux cutyarnusx
COOTBETCTBYIOIIAs UACHTHU(OUKALHMS OCYIIECTBIISIET-
Cs1 TIO MOXOJIKE, TOJIOCY.

[Ipu 3TOM B XOJ€ TPENBAPUTEIHHOTO JIONPOCa
OIO3HAIONICE JIUI0 MOJAPOOHO JompainmBaercs o0
9THX MpHU3HaKax. HanpumMep, eciu yenoBex nokasa,
YTO MOXKET y3HATh YeJIOBEKa 110 TOJIOCY U PedH, TO
3TH OCOOCHHOCTH JIOJKHBI OBITH OIKCAHBI MTOIPO0-
HO — TOH, CHJIa TOJIOCA, HAJTMYUE aKIEHTA, 1e()EKThI
peun (3ayceHell, MenensBOCTh U T. JI.), TEMIT PeUH.
Bo BpeMs pacro3HaBaHUs TOJI0CA M PEYH HECKOIBKO
YeNOBEK MPOU3HOCAT OMpelesieHHbIe (pas3bl, KOTO-
pBIe 3alIOMHHJI paciio3HaBarellb. Takke BO3MOXKHO
MPOCITYIIUBAHUE CTICITHATEHO OPTaHU30BAHHBIX Oc-
Cell HECKOJIbKUX JIIL CO CIeJI0BaTeNeM, MPoCTyIiy-
BaHUE ayJIMO3aMKUCEN, TPOCMOTP BUAECO3AMNCEM.

WneHTruduKkaiuss ®KUBBIX JUI TaKKE MOXKET
OBITH TIpOW3BEICHA Ha OCHOBaHHWH (QoTorpaduid,
MpeACTaBICHHBIX B psije GpoTorpaduii Ipyrux JIHil,
CXOJIHBIX TI0 BHEITHEMY BHUJIY, B KOJIHYECTBE HE Me-
Hee Tpex. Takas mmeHTH(UKANWS 1enecooOpasHa,
€CJIM HEBO3MOXHO IPEACTaBUTh HACHTUDUIUPO-
BaHHOE JuI0. Hanpumep, mojo3peBaeMbiii He ObLT
3ajiepKaH, HO €CTh OCHOBAHHUS JUIsS IOJO3PEHUS
KOHKPETHOTO JIUIIA.

Topsoox npedvssienus 015 ONO3HAHUSL MPYAA.

Kak mpaBuio, Tpynm NpenbsBIsSETCS B €IWH-
CTBEHHOM YHCIIE.

OnmHako MO JenaMm, COMPSDKCHHBIM C  OOJb-
[IMM YHCJIOM JKEPTB, TPEIbSIBICHUE JJIsi OMO3Ha-
HUS TPyIa MOXKET MPOM3BOAUTECS B OOIIIEM YHCIIE
MTOTUOIINX.

Omno3HaIOIMUM SIBISIETCS JIAIO, XOPOIIO 3HAaB-
Iee yMepIiero mpH Ku3Hu. B TakoMm ciydae mpea-
BapUTENLHBIN JTONMPOC OMO3HAIONIETO MPOBOJUTCS
no oOmmM mpaBmwiaM. OmnpamuBaeMblii JOJKEH
pacckazaTtb 00 00CTOSITENbCTBAX CBOETO 3HAKOMCTBA
C YMEPIIHNM JIUIIOM, YKa3aTh IPU3HAKH, TI0 KOTOPHIM
CMOXXET OIO3HATh €T0 TPYIIL.

B mpakTrke BCTpeUaroTcs TaKKe Caydau, KOoraa
JIUIIO0, BEyIIee YroJOBHBIN MpOIECcC, He BlajeeT
JAHHBIMH O JTMYHOCTH yMmepiumero. Hampumep, mpu
0OHapyXKeHHH HEOTMO3HAHHOTO TPyMa ¢ MPHU3HAKa-
MU HACUJIBCTBEHHOU CMEPTU B MAJIOIIOAHOW MECT-
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HOCTU. B Takux cuTyauusix TpyIH HPEabsBISIETCS
JUTS. ONIO3HAHMSI OOJBIIOMY YHCIY JIIOACH, MPOXKH-
BaOINX WK paOOTAOIINX HEJAIEKO OT MecTa 00-
HapyxeHusi Tena. IIpoBelneHue MNpenBapUTEIbHBIX
JIONIPOCOB  3[€Ch HELenecoo0pa3Ho, B CHIIy Yero
MPOBOIUTCS JIMIIEG TOCIEAYIONUH JO0Mpoc INIA,
omo3Hasuiero Tpyi. [Ipu Takom gompoce cBUaETENb
JOJDKeH MOAPOOHO Ha3BaTh T€ XapaKTepHBbIE MPH-
3HaKH, KOTOPBIE TIO3BOJIMIIN €My OIMO3HATh TPYTI.

[Tpy HEOOXOAMMOCTH MO YKa3aHMIO JIMIA, MPO-
BOJISIIIETO OCYAeOHOE pacciiefioBaHuUE, Iepe MoKa-
30M TeJla ONIO3HAMIIEMY CIEIHAIICTy CHEeIHaINCT
COCTaBIIsIET 3KcnepTusdy Tpymna. OCHOBHas 3ajauva,
KOTOPYIO HEOOXOAWMO PEIIUTh B 3TOM CIydae, —
BOCCTAHOBUTH BHEITHUH BUJ MACHTHPHUITUPYEMOTO,
YTO IMO3BOJJIUT HAJACKHO €10 I/I,I[eHTI/I(l)I/IIII/IpOBaTI).

[opsinok mpenbsBieHUs I HIASHTHUPUKAINHA
pE€AMETOB U )KNBOTHBIX.

Wnentudukanuss mnpenMeToB 1enecoobpa3Ha
JUTSL OTIPENENICHUs] OpYyAHHd W OOBEKTOB IPECTYII-
JICHUSI.

[MpeameTsl AOMKHBI OBITH MpPEACTABICHBI B
TpyTIie OJHOTHUITHBIX MPEIMETOB, B KOJIMYECTBE HE
MCHEC TpEX. OI[HaKO I YHUKAJIbHBIX WM LCH-
HBIX TIPEIMETOB BIIACTSAM, HPOBOISAMIMM AOCYneO-
HOE paccieloBaHne, MOKET ObITh JJOBOJIIEHO TPYIHO
0TO6paTb AHAJIOTUYHBIC NPECAMCTEIL. COOTBETCTBEH-
HO, HOPMBI YTOJIOBHO-TIPOLIECCYaJIbHOTO KOAEKCa
Pecrry6nukn KazaxcTaH B OTHOIIEHWH TaKWX TPE-
METOB OOITyCKaroT I/II[eHTI/I(bI/IKaHI/IIO 0 OJHOMY
MPEABSBICHHOMY 3K3EMILIAPY.

OT03HAOIMNN TOJDKEH YKa3aTh Ha KOHKPETHBIHN
npeaMeET U O6T>)ICHI/ITI), KaKHuEC ITPU3HAKWU U IIPU3HAKHU,
0 KOTOPBIX OH paHee CBUIETEILCTBOBAI, HO3BOJIMIN
€My €ro Omo3HaTh. DTH MHAWBHAyaTbHBIC 0COOCH-
HOCTHU HU3ACIIHA MOTYT OTHOCHUTHCA K HAMMCHOBa-
HUIO MPOU3BOAUTEINSI, HATUYHIO OIPEICIICHHBIX Jie-
(heKTOB WM CTIENMATHHO M3TOTOBIEHHBIX OTMETOK,
€ro Marepuaiy, KadecTBy U T.J. JHIIO, IPOBOJSAIIIEE
MPOIIECC, TOAPOOHO OTMEUAET BCE ITH OCOOCHHOCTH
B MIPOTOKOJIE WACHTU(DHUKALINH.

Hecmotps Ha TO, uto B YIIK Pecnybmuku Ka-
3aXCTaH HE TOBOPUTCS 00 OMO3HAHWH YXHUBOTHBIX,
MCECTHOCTH HJIM IIOMCIICHHA, TAKUC BUJBI OIIO3HA-
HUS BCTPEYAIOTCS B CIEACTBEHHOM MPaKTHKE.

Hanpumep, B yroJoBHBIX Jeiax O XHINEHHUSIX
KUBOTHBIX CYIIECTBYeT OOBEKTHBHAs HEOOXOIH-
MOCTb BBISIBIICHHS TIOXWIIEHHBIX JKMBOTHBIX. Ode-
BHTHO, YTO TOPAIOK MACHTHU(DHUKAINH KUBOTHBIX H
MOMEIIEHU MaJI0 OTJIMYAETCA OT MOPSAJKA UIAEHTH-
¢uKanuy 0OBHEKTOB.

Pacnio3HaBarens 3apaHee OIpamIuBaeTCs JIH-
1IOM, BEAYIIUM Ipoliecc. B To ske Bpemst OH A0IKeH
KaK MOJKHO TIOJIHEE YKa3bIBATh XapaKTEPHBIC YEPTHI.



A.K. BaiicentoBa

[lo oTHOWIEHUIO K KUBOTHOMY 3TO JIOJKHBI OBITH
TaKWe XapaKTEePUCTHKH, KaK MMOpoja, IOJ, OKpac,
BO3pPacCT, 0COObIC IPUMETBI, B TOM YUCJIC ¥ TTOBEICH-
gyeckre ocobeHHocTH. [1o OTHOWIEHHIO K MOMeNIe-
HUIO PacIO3HABaTeNb JIOJDKEH YKa3aTh Bce MPH3HA-
KM, KOTOPbIC OH IIOMHUT U KOTOPLIC MOT'YT KaCaTbCs
TUTAHUPOBKH, PACIIONIOKESHHS KOMHAT, OKOH, JIBEpEi,
UCTIONIb3YyEMBIX TIPH CTPOUTENHCTBE U OTJCIKE CTPO-
HUTCJIbHBIX MaTC€pUAJIOB U T. 1.

[pu uneHTH(HUKAIIMY )KUBOTHBIX U TOMEIICHHH
TaKKe JOJDKHBI COONIONAThCsl TpeOOBaHUS K TIPE-
CTaBJICHUIO TPYNIbl OJHOPOIJHBIX OOBEKTOB: TMO-

CeIlleHHE pPAga MOMEIICHUH, OCMOTP HECKOIBKHX
JKUBOTHBIX. Takke MOKHO UIACHTUPHUITHPOBATE 00b-
€KTBI M YKUBOTHBIX 110 hoTorpadusiM U BUIEO.

B xome paccienoBanus HCHOIB3YIOTCS HAYYHO-
TEXHUUECKUE CPeCTBA, (DUKCHPYIONIHE XOA U pe-
3yABTaThl UACHTH()UKAIIH.

Hcnonp3oBaHne HaydyHO-TEXHUYECKHX CPEICTB
(dukcupyeTcs B MPOTOKOJIE UIACHTH(UKAIMN, B KO-
TOPOM TakKKe YKa3bIBalOTCSl TaKHE IaHHBIC, Kak:
UACHTHQULIUPYEMbIE OOBEKTHI; YCIOBUS, XOO U pe-
3yJBTaThl HICHTU(UKAINN; O0bICHEHUS UICHTU(PY-
LUPYIOLIETO JIMIA O CACTaHHOM BBIOODE.
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THE ROLE OF THE US SUPREME COURT
IN THE LEGAL SYSTEM

The purpose of the article on the topic of judicial lawmaking in the USA, which attempts to invade
the educational process and intensify the study of the History of State and Law of Foreign Countries, is
devoted to the U.S. Supreme Court — the founder of constitutional justice and one of the pillars in the
system of separation of powers. This is a unique judicial institution with an exceptional degree of influ-
ence, about which America’s famous political writer Alexis do Tocqueville stated that “never before have
any people had such a powerful judicial authority”.

The purpose of the research is to identify the features of the law-making activity of the US Supreme
Court, since judicial law making in science remains an unsolved problem. To achieve this goal, the
methods of scientific research were used, in the form of general methods, complex special methods of
jurisprudence.

For the reader, the phenomenon of the us Supreme Court is interesting in several aspects. First,
from the point of view of the evolution of American law and the judicial system in all its dynamics and
contradictions. Secondly, in terms of the implementation of judicial activity, complex thought processes
of finding the necessary precedents and arguments in a particular case, achieving (if possible) a compro-
mise between the judges-colleagues. Judicial activity should be interpreted not only as based on law, but
also subject to ideological and political influences.

The results of the research are very important for researchers of the legal system of foreign countries,
and to look at the us Supreme Court through the eyes of American history as an institution that has the
potential to enter into conflict with both the legislative and Executive authorities. On the other hand, it
is important to understand the logic of filling vacancies in the Supreme Court by the Executive branch.
In the ongoing in this country, searches the reasons for negative political and legal phenomena atten-
tion is drawn to the interpretation of the Federal Constitution, the U.S. Supreme Court, in General, the
activities of the court performing a legislative function, it is unusual and constitutional loose. However,
many issues remain insufficiently studied, including the role of the US Supreme Court in constitutional
law making, and the phenomenon of judicial law making itself.

Key words: lawmaking, jurisdiction, Supreme Court, USA, legislature.
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AKLL >xofapfbl COTbIHbIH, KYKbIKTbIK, XYHEAEri poAi

TuicTi makara AKLLI >Koraprbl COTbIHbIH KYKbIKTbIK, XXYAEAEri POAiH 3epTTeyre apHaAfaH. TuiciHwwe
MakKaAasa KOHCTUTYUMSIAbIK, BAIACOTTbIH, >Ky3ere acbipbiAybl, 8pi GMAIK GOAY >KyMeciHAeri mMaHbI3bl
awbin kepceTiapi. OA Typaabl AKLL >Koraprbl CoTbl TypaAbl AMeprKaHbIH aTakTbl Casicu KarpaTtkepi
Anekcnc A0 TokBMAb «Bipae-6ip XaAbIKTbiH OCbIHAAM KyaTTbl COT OMAIri GBOAMaAbI» A€M aNTKaH eAi.

3eptTeyain Makcatbl — AKLL >Korapfbl COTbIHbIH, 3aH LWbIFAPY KbISMETIHIH epekKLIeAiKTepiH
aHbIKTay, ®MTKEHI FbIAbIMAAFbI COT iCi LLeliAMereH maceae 6OAbIN KaAa 6epeai. Makcartka >KeTy yiliH
FBIAbIMM 3€PTTeY dAICTEPIH KOAAAHY OapbICbIHAQ >KAAMbl BAICTEP XKOHEe apHarbl KYKbIKTaHy 6G0MbIHLIA
KelleHAl aaicTepi KOAAAHbBIAADI.

Okpbipmar yuiH AKLL XKoraprbl CoTbiHbIH, KYObIAbICHI GipHeLLe XaFblHaH Kbi3bIKTbl. bipiHiiAeH,
aMEPUKAABIK, KYKbIK, MEH COT XKYMECIHIH 3BOAIOLMSCbI TYPFbICbIHAH OHbIH GapAbIK, AMHAMMKACbI MeH
KapamMa-KanLbIAbIKTapbl. EKIHIWIAEH, COT KbI3METiH >Ky3ere acblpy, HakTbl iC OOMbIHIIA KaXKeTTi
NPeLeAeHTTEp MEH ABAEAAEPAI TabyAblH KYPAEAI oiAay npouecTepi, apinTtectep apacbiHAAFbI
bIMbIpafra XeTy (MyMKiH 60ACa) TypfbiCbiHaH. ByA >kaFaaiaa COT KbI3METI TEeK 3aHFa HEerisAeAreH faHa
eMec, COHbIMEH Bipre MAEOAOIMSIABIK KOHE CasiCh biKMaAFa Aa 6aMAaHbICTbl GOAYbI KepeK.

3epTTey HaTUIXKEAEPI LEeT MEMAEKETTEPAIH, KYKbIKTbIK, XXYMeCiH 3epTTeyLliAep YLiH eTe MaHbI3AbI
xoHe Amepuka Kypama LlUTtatrapbiHbiH, XKofaprbl CoTblHa AMepuKa TapuXblHbIH, KO3iMeH 3aH,
LLUBIFAPYLLbI XXOHE aTKaPYLbl OUAIKMEH KAKTbIFbICKA TYCY MYMKIHAITT 6ap Mekeme peTiHAE Kapay Kepek.
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ExiHWwi >karbiHaH, aTKapyLbl 6MAiK TapanbiHaH JKoraprbl CoTTa 60C XKYMbIC OPbIHAAPbLIH TOATbIPYAbBIH
KMCbIHbIH TYCiHY MaHbI3Abl. OCbl EAAE XKAAFAChIMN XKATKAH TEPIC CasACU KOHE KYKbIKTbIK, KYObIAbICTAPADBIH
cebenTepiH i3aey GapbicbiHaa AKLL >Koraprbl CoTbiHbIH heaepansbl KOHCTUTYLMSIHBI TYCIHAIpYiHe,
TyTacTal aAfaHAQ, 3aH WblFapy (PYHKUMSCbIH OPbIHAQMTbIH, ©3IHE TOH eMeC >KOHe KOHCTUTYLMSIABIK,
TYpFblaaH GEKiTIAMEreH OCbl COTTbIH, KbI3METiHEe Ha3ap ayAapblAaAbl. AAANAQ, KEMTereH MaceAeAep
JKETKIAIKTI  3epTTeAMereH KymiHAe KaAbil OTblp, oAapabiH iwiHae AKLL >Koraprbl COTbIHbIH,
KOHCTUTYUMSIABIK 3aH, LbIFAPYAQFbl POAI, COT 3aH LbIFapy KyObIAbIChI.

TyiiH ce3aep: KyKbIK LbIFAapMaLlbIAbIFbl, toprcankumst, XKoraprbl coT, AKLL, 3aH wbiFapylibl
opraH.
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PoAb BepxoBHoro Cyaa CLLIA B npaBoBoii cucteme

AaHHag cTaTbsl nocesleHa mayyveHnio poan BepxosHnoro Cyaa CLLA B npasoson cucteme. B
YaCTHOCTM, B CTaTbe PACCMATPMBAIOTCS BOMPOCbI OCYLLECTBAEHUS KOHCTUTYLIMOHHOIrO MPaBOCYAMS
B CLLIA u ero 3HaueHue C CMCTEME Pa3AEAEHMs BAACTU. ITO YHUKaAbHOE CyAebHOe yupexaeHue C
WNCKAIOUUTEABHOM CTEMEHbIO BAUSIHWS, O KOTOPOM 3HaMEHUTbI MOAUTUYECKMIA BbITONMcaTeAb AMEPUKM
Anekeuc A0 TOKBUADB 3asBUMA, YTO «<HMKOFAQ L€ HU Y OAHOTO HapoAa He BbIAO CTOAb MOTYLLECTBEHHOM
cyAebHOM BAACTU».

LleAb nccaepOBaHMS — BbISIBUTb OCOOEHHOCTM MPABOTBOPYECKON AesTeAbHOCTM BepxoBHoro
Cypaa CLLA, nockoAbky cyaebHOe MpaBOTBOPYECTBO B HayKe OCTAETCS HEPELLUEHHON NPOOAEMON. AAs
AOCTUXEHUS LeAn OblAM MCTIOAb30BaHbl METOABI HAayUHbIX MCCAEAOBaHUI B BUAE OOLUMX METOAOB,
KOMMAEKCHbIe CMeLMaAbHble METOADBI IOPUCTIPYAEHLINN.

Ang untateas dbeHomeH BepxosHoro Cyaa CLLUA mHTepeceH B HECKOAbKMX acnekTax. Bo-nepsbix,
C TOYKM 3PEHMSI DBOAIOLMM aMEPMKAHCKOro MnpaBa M CyAeOHOM CUCTEMbl BO BCEM ee AMHAMUKe
M npotmBopeumnsix. Bo-BTOpbIX, B MAQHe OCYLLECTBAEHUS CYAENCKOM AESATEAbHOCTM, CAOXHbIX
MbICAUTEABbHbIX MPOLIECCOB  OTbICKAHMS HY>KHbIX MPELEeAEHTOB WM apryMEHTOB MO KOHKPETHOMY
AEAY, AOCTMXKEHMS (ECAM 3TO BO3MOXXHO) KOMMPOMMCCA MEXAY CyAbSIMM-KOAAeramu. CyAenckyto
AEATEAbHOCTb MPU 3TOM CAEAYET MHTEPNPETUPOBaTb HE TOAbKO KAaK OCHOBAHHYIO Ha MpaBe, HO M
MOABEPKEHHYIO MAEOAOTMYECKMM M MOAUTUYECKMM BAUSHUSM.

Pe3yAbTaTbl MCCAEAOBaHUS OUYeHb BaXKHbI AAS MCCAEAOBATEAEl MPABOBOWM CUCTEMbI 3apyOeXKHbIX
roCyAapCTB, M B3rAsiHyTb Ha BepxoBHbIi Cya CLLIA rAazamMmn aMeprKaHCKOM MICTOPUM KaK Ha yUpeXKAEHHE,
MOTEHLMAABHO pacroAaraiolee BO3MOXXHOCTAMM BCTYMUTb B KOHMAMKT M C 3aKOHOAQTEABHOM, U C
MCMOAHUTEABHOM BAACTbI0. C APYroi CTOPOHbI, BaXKHO MOHSATb AOTMKY 3anOAHeHMs BakaHCui B BepxoBHOM
CyAe CO CTOPOHbI MCMOAHUTEABHOM BAACTU. B X0A€ MPOAOAXKAIOLLMXCS B 3TOM CTPAHE NOMCKOB MPUYMH
HeraTuBHbIX MOAMTUKO-TIPABOBbIX SIBAEHWIA BHUMaHWE 0O6palLaeTcsl Ha TOAKOBaHWE (eAepasbHOM
KoHctutyumn BepxoBHbiM Cyaom CLLIA, B LeAOM Ha AEATEAbHOCTb 3TOrO CYyAQ, MCMOAHSIOLLEro
NPaBOTBOPYECKYIO (PYHKLMIO, MY HECBOMCTBEHHYIO M KOHCTUTYLMOHHO He 3akpenAéHHyio. OaHako
MHOTMe BOMPOCbl OCTAIOTCA HEAOCTATOUYHO M3YyYeHHbIMU, CpeAn HMX M poab BepxosHoro Cyaa CLUA B
KOHCTUTYLIMOHHOM MPaBOTBOPYECTBE, CaM (heHOMEH CyAe6HOro MpaBoTBOpYECTBA.

KAloueBble cAoBa: nMpaBOTBOPYECTBO, OpUCAMKUME, BepxoBHbii cya, CLLA, 3akoHoaaTeAbHas
BAACTb.

Introduction

If you refer to the U.S. Supreme Court’s status
following the Supreme Court’s laws, they establish
that the U.S. Supreme Court consists of 9 judges
(there were six before 1869), one of whom is the
U.S. President who appoints the Chief Justice. The
entire panel of judges hears cases. The quorum re-
quired for decision-making is six members of the
Court. Decisions are taken by a majority vote of the
judges present. They are final, not subject to appeal,
and cannot be revised to any authority.

The status of the Supreme Court of the United
States is not only a set of judicial powers specified in
the Constitution and the laws dedicated to the regu-
lations of the Court. No less important is the role and
place in the state — political mechanism. Again, due
to the lack of an exact list of powers, the «acquired»
status is essential. The high level of the Court was
formed due to specific activity, primarily establish-
ing a system of oversight and interpretation of the
U.S. Constitution. The concept of «high» status, in
addition to authority, is legally justified. Admitting
the Constitution’s texts and laws as the supreme
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source, one should state the legitimacy of the status
«acquired» in the judicial activity. (Ageeva E.A.,
2008:6)

Appeal functions as a subfunction of a just pro-
cess. The focus of the U.S. Supreme Court is to con-
sider cases as the highest appellate Court. The appel-
late jurisdiction of the U.S. Supreme Court is imple-
mented in three procedural forms. First, in the order
of appeal itself (on request). Secondly, in the order of
the recovery of cases from the lower Court (by certio-
rari). Thirdly, in the certification order (by certifica-
tion), the federal appellate courts consider explana-
tions on specific topics if there are any latter appeals.

Contrary to procedural differences, there is a
unifying feature important for understanding the
U.S. Supreme Court’s activities’ essence. He ac-
cepts the case of any category to the production at
his discretion. In other words, in each of the appeals
procedures, the jurisdiction of the Court is discre-
tionary. Since 1925, the U.S. Supreme Court has
continuously “weeded out” the overwhelming num-
ber of appeals. Of the approximately 5,000 annual
requests, the U.S. Supreme Court considers only
about 150 in various procedural forms.

According to the initially established jurisdic-
tion of the first-instance case, the U.S. Supreme
Court has the following powers:

Table 1 — Functions of the U.S. Supreme Court

- disputes between two or more states;

- relations between the United States and indi-
vidual states;

- debates in which one of the parties is a repre-
sentative of a foreign state;

- affairs brought by states against citizens of oth-
er states or foreigners.

Besides, only the cases of the first of the catego-
ries listed fall within the exclusive jurisdiction of the
U.S. Supreme Court (interstate cases). The remain-
ing classes of cases are divided into jurisdictions
(jurisdictional competences) divided with other sub-
jects. This competence of the U.S. Supreme Court is
shared with different federal courts and state supe-
rior courts and competes with foreign courts’ juris-
diction. (Burnham W., 2001:32)

At the same time, R. Posner argues that with
the existing diversity of interpretation factors, a
more critical role is played not by specific interpre-
tation methods (comparative, grammatical, etc.),
but by the “systemic” way. R. Posner, like other
American authors studying the Supreme Court,
calls this method “structural”, based not only on
systematic interpretation but also on political, eco-
nomic, and legal purposes. R. Posner identifies the
following techniques, or instead methods of inter-
pretive thinking.

1. The function of justice

The appeals function, the scope, and significance of which
is determined by the constitutional status of the Court, the
common law tradition, and the leading role of the power to
interpret interpretation activities.

The procedural function as the use of procedural rights —
guarantees from the text of the U.S. Constitution interpretation
and application of procedural requirements in the material —
legal sense.

2. Interpretation function

3. The legal function of the U.S. Supreme Court

As a law enforcement function, the judges use methods to
adapt constitutional principles and norms to new conditions
and protect the constitutional system, acquiring the value of
constitutional control.

As a lawmaking function emphasizing the Supreme Court’s
creation of new legal structures superimposed on normative
meaning’s existing provisions.

4. Political function

Implementation of judicial constitutional control, interaction
with the executive and legislative authorities, coordination of
the political course.

Protection of the «fundamental» rights of citizens and
constitutional legitimization and new rights under public
pressure.

The first is the judges of the U.S. Supreme
Court’s attitude to society’s prevailing attitudes
and convictions, which implies a connectedness of
the judge’s opinion with his socio-cultural and po-
litical bias. Posner denies the decisive importance
of this factor and cites several examples that re-
fute it. In particular, the judge activists E. Warren

112

and W. Brennan were appointed Republican Pres-
ident D. Eisenhower, who became famous for his
conservatism.

The second is strategic behavior. The judge’s
behavior is determined by society’s expectations
and socially meaningful goals (preservation of the
principle of separation of powers, ensuring the polit-
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ical system’s stability, facilitating the implementa-
tion of the legislator’s ideas, etc.). (Bondar, 2002:2)

The third is designated as a sociological factor.
Posner believes that he contains some elements of
the first two factors, based on the theories of «new
liberalism» and «rational choice» (movement to-
wards compromise, reconciliation of social groups
with their disagreeing interests).

2.  Doctrinal interpretation in
technologies.

The judicial technologies of the U.S. Supreme
Court should be understood as a combination of
means and methods aimed at achieving constitution-
al goals by judges. The concept of «forensic tech-
nologies» does not apply to generally accept in legal
science, which is explained by its merging with such
related ideas as «legal technologies», «legal tech-
nique», «judicial methodology», «judicial strategy»,
and «judicial procedures». Partial coincidence with
these concepts’ content takes place if judicial tech-
nologies are understood in a broad sense. However,
in the context of the U.S. Supreme Court’s lawmak-
ing, it is advisable to approach the concept of «ju-
dicial technologies» not only in a broad but narrow
sense, through the prism of judges’ interpretation of
the U.S. Constitution, laws, and other regulations.
With a narrow approach, judicial technology inter-
prets legal sources and methods of understanding
applied by judges. Judicial technology and judicial
lawmaking activities. Judicial technologies and ju-
dicial lawmaking are similar in terms of their pri-
mary (strategic) goals and the application of inter-
pretation methods.

It is essential to identify the three structural
components of judicial technologies interconnected,
corresponding to the goals of a particular stage of
the U.S. Supreme Court. This is a judicial strategy,
judicial methodology, and doctrinal interpretation as
the foundation of the U.S. Supreme Court’s technol-
ogies. Judicial constitutional doctrines ensure the in-
tegrity and consistency of judicial technologies, the
interaction of components. According to the author
of this study, the U.S. Supreme Court’s principles
are an essential component of judicial activities’
technology. Considering the comparatively more
significant survey of legal methodology and judicial
strategies in Russian legal American studies as close
to political and legal procedures, this section will fo-
cus on the doctrinal interpretation as an essential el-
ement of standard engineering. (Zhidkov, 2006:608)

Judicial strategy — court protection of funda-
mental values of American society. The matters are
legal and economic, political, and ideological values
(protected by legal decisions) on a long-term basis.

judicial

We can agree with the opinion of R. Dvorkin that
the concept of a judicial strategy includes «reliance
on constitutional principles, taking into account the
influence of legal norms on the future development
of public relations». Constitutional principles define
the objectives of the activity, and activities for the
administration of justice are carried out under the
directions. Recognizing the constitutional tenets’
role in statistics, we will clarify that the concept of
constitutionalism is viewed in dynamics. That is, it
is characterized by the development of constitution-
al principles in judicial activities, including, among
other things, the lawmaking of the U.S. Supreme
Court.

Three goals constitute the dominant part of the
judicial strategy and the political and legal strategy
in general.

A. Protecting the interests of the state and soci-
ety, the rights of individuals, and social groups.

B. Protection of human rights mainly in the form
of so-called «fundamental» rights, which include
the liberty to property, a list of fundamental civil
freedoms, equality before the law, and the Court.

C. Maintaining the authority of the judiciary and
the effectiveness of the justice system.

Strategic objectives determine the main ap-
proaches of the judges of the U.S. Supreme Court
to the choice of judicial activity methods, the use of
legal means, directions to the role of the judiciary,
and judicial lawmaking. (Safonov, 2007:8)

Judicial methodology. The basic concepts of
the right of understanding (based on some pictures
formed scientific directions, or schools), which
are crucial for the judicial methods, should be
attributed.

Legal formalism with its dogmatic attitude to
judicial precedent and the original interpretation of
the U.S. Constitution. One of the modern branches
of legal formalism is analytical jurisprudence, rec-
ognizing the case law and the text as the primary
source of direction, emphasizing commenting on
traditional texts and the rejection of judicial law-
making.

Sociological  jurisprudence, characterized,
among other things, by the use of law as a tool in
achieving social goals (analysis of law is also car-
ried out using the achievements and methods of so-
ciology).

The approach to the court decision and the in-
dividual one is inadmissible for the U.S. Supreme
Court because such a decision is not binding for fu-
ture cases. Such an approach contradicts the main
component of judicial technologies — the doctrinal
interpretation. (Safonov, 2008:272)
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For the U.S. Supreme Court judges, lawmaking
elements are not reducible to creating precedents
by resolving litigations. Adopting court decisions
in unity with the pursuit of the old and establishing
new conceptual approaches — concepts in legal doc-
trines. This is a multifactorial approach to solving a
complex case. Complicated, from the point of view
of a general, predominantly judicial law, where the
right is required to be found in various sources, in-
cluding moral or «discovered», and to apply, per-
haps, in the form of a modified principle.

There is a perception that the English and Amer-
ican legal systems’ doctrines are the sources of law.
However, it should clarify that the primary source of
direction is a precedent, along with the law. Howev-
er, to assign constitutional judicial doctrines to «sec-
ondary», «softy, «persuading,», etc., sources cannot
be. Judicial constitutional doctrines are based on
legitimate constitutional principles. Constitutional
judicial philosophy is close in its meaning to the
head of law. Besides, the doctrinal approach’s role
increases if the provisions of implicit meaning that
allow for different interpretations are applied.

The U.S. Supreme Court formulated specific
verification methods as criteria for verifying the
constitutionality of laws and other acts.

Since the end of the 1930s, when the question
of the grounds and criteria for recognizing the laws
of F. Roosevelt’s new policies that do not contra-
dict the U.S. Constitution became most relevant, the
U.S. Supreme Court proceeded to a judicial consti-
tutional review on two levels.

Firstly, the so-called «non-strict» verification
(lax scrutiny), otherwise referred to as verification
on rational, reasonable grounds (ration basis test).
For example, the law on helping people with dis-
abilities is appropriate and corresponds to a sensible
justification since benefits are not privileges; it is
necessary for them. This is a test criterion based on
the reasonableness of the act’s status or other regu-
latory requirements.

Secondly, «strict scrutiny» (strict scrutiny),
based on the criterion of the prohibition of restrict-
ing fundamental constitutional rights as the basic
constitutional principle, as well as the prohibition of
limiting the principles of separation of powers and
federalism.

Following this second approach, if there is a
violation of fundamental constitutional rights and
principles (for example, refusal to hire non-union
members), then a law containing such a provision
(federal or state) is deemed contrary to the Consti-
tution. According to such a law, trade union mem-
bers receive privileges, and this violates contractual

114

freedom, freedom of employment, as a fundamen-
tal right, the application of strict verification, as the
Court decided in the decision on the recalled case of
Karolen Products, is required not only because of
the violation of the rights to freedom, property, life.

The application of the doctrines developed by
the U.S. Supreme Court based on principles, taking
into account the entire regulatory array, is not the
only thing determining the judicial decision. Other
doctrines and their wording influence it. The appli-
cation of different principles related to the Court’s
subject matter is presumed to justify the decision’s
correctness.

The combination of doctrines applied by the
Court means, for example, that the philosophy of the
due process of law, which means adherence to indi-
vidual personal rights and the priority of procedural
law, can be a basis for protecting private ownership
based on legal equality, and for safeguarding sub-
jective rights based on legal equality, and for pass-
ing laws granting privileges and additional rights to
minorities.

Anti-discrimination and constitutional law-
making

One of the main issues in the U.S. Supreme
Court activities has always been racial discrimina-
tion. The doctrine of “the constitution is blind to the
color of skin,” formulated in the last third of the XIX
century, remained a “shameful spot” in the history
of American law. The U.S. Supreme Court refused
to take decisive action to intersect racial inequality
until the second half of the 20th century. Judges de-
nied the need for real movement towards equality
even after adopting anti-slavery amendments to the
U.S. Constitution following the results of the Civil
War of the mid-19th century.

In these amendments (XIII, XIV, XV) were de-
clared: the prohibition of slavery and other types
of forced labor; the right of the United States Con-
gress to enact laws to implement this provision; the
ban of depriving the fundamental rights of former
slaves while respecting equal protection by law;
citizenship with constitutional prohibitions to deny
voting rights based on race. These provisions could
become total equality, but their implementation de-
pended on the further actions of the branches of gov-
ernment and the U.S. Supreme Court, interpreting
the requirements of the amendments, clarifying their
meaning. (Hamilton, 2000:346)

The primary purpose of Section XIV, Section I,
of the Amendment to the U.S. Constitution in a lit-
eral reading is to prohibit states from depriving citi-
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zens (freed slaves) of equal protection of laws and
due process of law. In the first “narrow” interpreta-
tion of the state actions doctrine, the corresponding
conceptual approach and method prohibit the states
from passing discriminatory laws. The federal au-
thorities were forced to respond because the state
legislatures approved numerous electoral require-
ments, the so-called “Black Codes” (labor contract
laws for former slaves, not containing a hint of
equality of the parties). Such measures contradicted
the tasks of implementing progressive amendments
of the 1860s, led to a net increase in racial discrimi-
nation, and a stream of appeals to the courts of all
instances.

However, manifestations of racism were never
limited only to the actions of state authorities. Still,
they were a product of efforts and private individu-
als, employers, homeowners, campaigns and small
firms, professional corporations, social and educa-
tional institutions, etc., equality of rights and consti-
tutional protections for all, only the states’ actions.
The actions of private individuals? After the formal
abolition of slavery, it was discrimination at the lev-
el of private actors that turned into a complicated
reality.

Religious refusal to protect the rights of former
slaves and black people in hiring, in educational
institutions, in public places, discrimination has be-
come a disgrace to the United States, including the
courts’ connivance. State judges established light
and symbolic punishments or refused to consider
these cases, explaining discrimination against indi-
viduals as irrelevant to state authorities’ actions.

This interpretation and the corresponding doctri-
nal approach contradicted the logic of interpretation.

Firstly, it is difficult to imagine that the legisla-
tor would see the only violators in the state authori-
ties’ person and did not mean other racism manifes-
tations.

Secondly, text XIV of the Amendment to sec-
tion 5 establishes a link between the goal of prohib-
iting discrimination and the actions provided for the
realization of this goal: “Congress ... has the right to
comply with this provision by adopting appropriate
legislation.” In other words, the requirement of leg-
islative regulations was contained.

Thirdly, the legislator, by his actions at this time,
has once again confirmed that he is fighting against
racism and private individuals. Namely: the U.S.
Congress, faced with poorly concealed sabotage by
state and private institutions to protect the rights of
former slaves, adopted the Civil Rights Act (the first
Civil Rights Act of 1875). Legislators, assuming the
law, relied on the provision of Article I XIII of the

section of the U.S. Constitution: “to issue all laws
that are necessary and relevant to exercise the above
powers and all other powers granted by this Con-
stitution to the U.S. government.” Moreover, they
revealed a coincidence in meaning (in the sense of
realizing the amendments’ progressive goals, the
wording of Article I of Section VIII with the lan-
guage of Section 5 of Amendment XIV “through
the adoption of appropriate legislation™). (Madison,
2000:346)

The U.S. Supreme Court received a large group
of homogeneous cases with lawsuits against viola-
tors, primarily individuals. After numerous appeals
against state courts’ decisions, the U.S. Supreme
Court answered the following question. Are U.S.
court judges required to respond to racism as a prod-
uct of private action? “No, it should not” — this was
the response of the U.S. Supreme Court in 1883,
when it made a decision, combining the consider-
ation in a single proceeding. In judgments of “Civil
Right Cases”, the Court turned to the judicial inter-
pretations of section 5 of the XIV Amendment and
decided that the U.S. Congress did not have the au-
thority to pass a law restricting private individuals’
rights.

The Court separated Section 1 of the XIV
Amendment (anti-discrimination) from the legisla-
tive provision for achieving this goal. Also, the U.S.
Supreme Court ignored the meaning of section 5 of
the XIV Amendment provisions.

The decision of the Supreme Court of the Unit-
ed States in 1883 was based (to preserve the focus
of the Amendment solely on state authorities) on a
deliberately narrow interpretation that does not go
beyond the mechanical understanding of the text.
The Court refused to provide judicial protection to
citizens subject to discrimination.

With this argument of the U.S. Supreme Court, I
cannot agree that Discrimination in American soci-
ety is still a global problem for all of humanity. The
U.S. Supreme Court, through its position in the Civil
Right Cases case, itself violated the U.S. Constitu-
tion Bill of Rights were the amendments proclaimed
freedom of religion, freedom of speech, freedom of
the press, people’s right to peaceful assembly, peo-
ple’s right to apply for damages, people not being
subjected to unreasonable searches and confisca-
tions, the right to due process, prompt and public re-
view of their cases by an impartial jury court. Thus,
the U.S. Supreme Court tried not to notice that the
essence of the problem was in the states’ racist laws
but in the root of racism in the system of public rela-
tions and in restricting black people’s constitutional
rights at all levels.
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Conclusion

In the Civil Rights Cases case, the path to racial
segregation was opened. This, among other things,
meant that to promote racism and prevent conflicts
in schools and educational institutions, primarily
conflicts with parents from white families, the states
embarked on the path of separate education, differ-
ent use of essential academic, and then other (trans-
port, trade and catering, hotel business, sports and
leisure services. Immediately two problems arose.

First, the apparent contradiction of the racist
doctrine of “divided but equal” with the philosophy
of 1 section XIV of the Amendment of “equal pro-
tection of laws”. This legal equality doctrine still
applies to the issues of desegregation, discrimina-
tion, and overcoming their consequences. However,
concerning African Americans, and in other areas of
regulation, the requirement of equal protection by
law, as a requirement of legal equality, can be ap-
plied to protect the rights of a given social group,

and to continue actual discrimination, refusing the
real actions of the legislator to protect social groups.
Due to this “rubber elasticity”, the U.S. Supreme
Court, to most other regulatory areas, by the begin-
ning of the 21st century, did not apply the “equal
protection” clause later.

Secondly, did not resolve the issue of target-
ing the XIV Amendments to states or individuals.
The U.S. Supreme Court was inclined to accept
state authorities’ responsibility as outlined in the
U.S. Constitution (Amendment XIV), not imposing
an obligation on private individuals. The Court ig-
nored the inaction or the indulgence of state courts
in obvious racist manifestations by private individu-
als. Rejected arguments about the imperfection of
the constitutional provisions and the need for their
new interpretation. Over the next five decades (af-
ter 1896), the U.S. Supreme Court examined several
racial segregation cases. Still, in its decisions, the
doctrinal principle of “divided but equal” did not
become in doubt.

School School education
Education Greenv. CountySchoolBoard (1968)
Brown Places for public contact
ownv. HeartofAtlantaMotelv. US (1964)
Board of I
Education of Voting rights
Topeka SouthCarolinav. Katzenbach (1966), Katzenbach v.
(1954) Morgan (1966)

The scope of personal and political rights:
Family relationships
Loving v. Commonwealth of Virginia (1967)

Voting rights
Bakerv. Carr (1962)

Scope of race relations:

Scheme 1 — The most significant (initiating and deterrent) decisions
of the U.S. Supreme Court under the leadership of E. Warren, 1953-1969

In 1954, the U.S. Supreme Court made a de-
cisive turn toward a constitutional ban on racial
discrimination by deciding the case of Brown v.
Board of Education, assessed (both supporters and
opponents of the decision) as the most important
in the activities of the U.S. Supreme Court, and in
constitutional history in general. The trial ended
with the U.S. Supreme Court’s conclusion in 1954,
which recognized the separation of black and white
schoolchildren as contrary to the Constitution. The
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decision was an important event in the fight against
racial segregation in the United States. It can be
said that the U.S. Supreme Court (from 1953-1969
under the leadership of E. Warren) came to the de-
fense of whites and against black people in the fight
against discrimination by protecting them in the
sphere of all social benefits. Thus, the U.S. Supreme
Court made it clear that the judiciary cannot notice
the problems of discrimination and segregation in
which I pointed out at the top.
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The Court cited psychological and sociologi-
cal research results, which confirmed that separate
educational institutions could not be equal. The
«divided but equal» doctrinal method is contrary to
the Constitutions, concluded the Court, revising the
Plessy precedent. In Brown’s case, the U.S. Supreme
Court’s decision and the E. Warren report with its
presentation settled with doctrinal arguments based
on the text of the Constitution and moral arguments.
The Court pursued the goal of ensuring a sustainable
society without conflicts between social groups. The
Court did not proceed from the letter of the law, but
from the principles of justice and morality, which
changed by the middle of the 20th century. The
recognition of civil rights equality, the prohibition
of discrimination undoubtedly, strengthened state
power’s authority.

With this decision in the case of Brown v., the
Board of Education must fully agree. Indeed, the
United States Supreme Court, chaired by E. War-
ren, recognized the equality of civil rights and the
prohibition of discrimination. It is possible to con-

clude that the highest judicial authority acted from
the principle of justice and the U.S. Constitution.
Based on this case, I can give the legal highest rat-
ing to President E. Warren. Studying this scientific
article, I can say as a lawyer for me the freedom and
civil rights of all humankind not only in the USA all
over the world is very important and strict principles
respecting civil rights and liberties. In such a situa-
tion, the U.S. Supreme Court, chaired by E. Warren,
not only reacted to the actions of the government
but often took the initiative to expand constitutional
rights and create a mechanism for their protection
through a new interpretation of well-known consti-
tutional doctrines.

Sharp disagreements among judges of the Su-
preme Court on discrimination issues appeared in
the 1970-the 1980s, with a change in the country’s
political situation towards conservatism. The deci-
sions on several cases resolved the subject of the ob-
ligation of enterprises and individuals to eliminate
the results of discrimination that occurred in the past
period («past» or «historical discriminationy).

Appendix 1 — Twenty-five rotary decisions (court precedents) in the history of the supreme court of the USA

1) Marbury v. Madison (1803): a law that contravenes the Constitution is void; The Supreme Court is empowered to exercise

constitutional oversight of the laws of Congress.

2) McCulloch v. Maryland (1819): if the aim pursued is legitimate, all ways of achieving it are justified, since, being compatible
with the letter and spirit of the Constitution, they are constitutional; Congress is authorized to pass “necessary and appropriate” laws

to enforce all the powers of the federal government.

3) Gibbons v. Ogden (1824): when state law does not coincide with federal law, it belongs to federal law; in the area of interstate

commerce, federal law has a higher status than state law.

4) Dred Scott v. Sandford (1857): The Constitution does not consider slaves U.S. citizens. On the contrary, they are constitution-

ally protected property of their owners.

5) Plessy v. Ferguson (1896): State laws that allow for racial segregation of citizens are considered constitutional because they

follow the principle of “divided but equal.”

6) Locher v. New York (1905): The Constitution does not allow state intervention in the right of an employee to enter into a
contract with an employer; such a request is considered fundamental constitutional, and the state is not authorized to take this job

from an employee.

7) Near v. Minnesota (1931): Freedom of the press is protected from state interference; state authorities do not have the right to

forbid publication, i.e., engage in press censorship.

8) West Coast Hotel v. Parrich (1937): The Supreme Court reversed the decision of Locher v. New York and decided that the
state can regulate the contractual relationship between the employee and the employer.

9) Brown v. Board of Education (1954): in the field of public education, there is no place for the principle of “divided but equal”;
After this decision was made, the process of desegregation of state educational institutions began.

10) Mapp v. Ohio (1961): Evidence that has been obtained illegally by state authorities cannot be used against a defendant in a
trial; Marr extended to states the scope of the rule, which until now had been applied only to federal authorities.

11) Baker v. Carr (1962): one person — one vote; The XIV Amendment to the U.S. Constitution obliges the states to give each

person one electoral vote.

12) Gideon v. Wainwright (1963): in criminal proceedings, the defendant has the absolute right to a lawyer; the defendant
accused of committing a serious crime, the state is obliged to provide a lawyer if he does not have the material ability to hire him.

13) New York Times v. Sullivan (1964): in a defamation lawsuit, a public figure must prove that the defendant acted with direct
intent; the Amendment to the Constitution protects the right of the media to hold open debates about public figures.

14) Griswold v. Connecticut (1965): The Constitution protects the right of couples to the secrecy of contraception; the state does

not have the right to prohibit contraception.
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15) Miranda v. Arizona (1966): the detainee (suspect) has the right not to answer the questions posed by the police; V amend-
ment to the U.S. Constitution protects his right not to act as a witness against himself.

16) San Antonio Independent School District v. Rodriguez (1973): The Constitution does not guarantee the fundamental right
to education; The Constitution does not require states to provide citizens with education.

17) Roe v. Vade (1973): the constitutional right to personal secrecy protects a woman’s right to an abortion; the state may regu-
late these rights but cannot prohibit abortion.

18) the U.S. v. Nixon (1974): neither the separation of powers nor the need to preserve the confidentiality of relations between
the President and his subordinates provides grounds for recognizing the President’s absolute immunity from the judicial process.

19) Texas v. Johnson (1989): The Constitution protects abuse of the U.S. flag as a form of symbolic freedom of speech; the state
does not have the right to ban an idea just because it does not like the society.

20) Cruzan v. Missouri Dept. of Health (1990): although the Constitution protects the human right to refuse treatment, which
prolongs life artificially, i.e., his death rights, the state may regulate this right if it is reasonable.

21) Washington v. Gluxberg (1997): Washington State law prohibiting assisted suicide is not in conflict with the Constitution.

22) Lawrence v. Texas (2003): Texas law prohibiting voluntary sexual intercourse between adults of the same sex is contrary
to the 14th Amendment.

23) Roper v. Simmons (2005): Juvenile Offenders Cannot Be Sentenced to Death.

24) Georgia v. Randolph (2006): during a police search in a private house or apartment without a judge’s sanction, if at least one
of the tenant’s objects to the investigation, the evidence cannot be used in a court against the tenant who objected (Note: The Fourth
Amendment to the U.S. Constitution guarantees the inviolability of the home. Police officers are not allowed to invade anyone’s
private home without the authorization of the judge or the permission of the residents).

25) Obergefell v. Hodges (2015): The Fourteenth Amendment obliges the state to issue marriage certificates to people of the
same sex as well as to recognize such marriages that are legally registered outside the state.
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