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MEMAEKETTIK BACKAPYAbDIH, TUIMAIAITIH APTTbIPY
®AKTOPbI PETIHAE MEMAEKETTIK KbI3MET XYMECIHAETI
CbIBAUAAC XXEMKOPADbIKKA KAPCbIl IC-KUMbIA

byA Makarapa cbibariaac >KEMKOPAbIK, YFbIMbIHA KOMNTereH faAbiMAAPAbIH 6OepreH  >kaH-
JKaKThl aHbIKTaMaAapbl >X8He CbifaNAaC XXEMKOPAbIKTbIH LWbIFY Tapuxbl 3epTTeAreH. Cbibaraac
SKEMKOPABIKTbIH, EAIMI3AE XKOHEe e3re MeMAEKEeTTEepPAEeri >Kan-Kyni GasiHAaAFaH. ATaAFaH MakaAaaa
KasakcraH Pecrnyb6AmMKacbiHbiH 3aHHAMacCblHAQ CblOAMAAC XXEMKOPAbIKKA KapCbl Kypec >Kyprisyre
GaFbITTaAFaH 8p TYPAI HOPMATUBTIK KYKbIKTbIK, aKTiAep, MEMAEKETTIK GaFAapAamanap, XaAblikapaAbik,
waptrap >kaHe KasakcTtaH PecnybamkacbiHbiH [pesvaenti H.©. HasapbaeBTblH XaAblKKa
YKoapayaapbl KapacTblpbiAFaH. KoFaMHbIH 8p caAacbiHAa CbibaAaC XKEMKOPABIKTbI KO0 TacCiAAepi
>K8He CblbanAac XKeMKOPAbIKKA KapCbl MOAEHMETI KAAbINTACTbIPY LapaAapbl yCbiHbIAFaH. COHbIMEH
KaTap, aTaAMbIll MakKaAaAad CbiGaNAAC XKEMKOPAbBIKKA KapCbl iC-KMMbIA KaFMAaAapbl, MakcaTTapsbl,
cbibariAac  XKEMKOPAbIKKA KapCbl iC-KMMbIA >KOHIHAEri yoKiAeTTi opraHaap KbI3METi  >KeHe
cbibariAac >KeMKOPAbIKKA Kapchl LieKkTeyAep kepiHic TankaH. OcbiFaH Koca, CbibaiAac >XEMKOPAbIK,
KbIAMbBICTapbl MEeH 8KIMLLIAIK KYKbIK, OY3YLIbIABIKTApPbl YLWiH XayanTbIAbIK, MOCEAEAEPi CUMaTTaAFaH.
EAiMi3ae aTaAMbIL TaKbIpbINKa apHaAFaH MakaAaAap Ken 60oAca Aa, OAAPAbIH 8PKaMCbIChl Cbibaiiaac
JKEMKOPABIKTbI 3epTTey TOCIAAEpPIMEH >XKBHe 63iHAIK Kypecy LiapaAapbiMeH, Kofamaa cbibaraac
JKEMKOPABIKTbI >KOIOFa apHaAfaH yCbiHbICTapbiMeH epekiieaeHeai. Coa cebenti ae, 6yA Makaraaa
cbibariAac XEMKOPABIK MOCEAECI TEPEHiIHEH 3epTTeAirn, nanaa 60Ay TaprxblHaH Kas3ipri TaHAAFbl >Kaii-
KYyMiHe AeMiH YKaH->KaKTbl KapacTbIPbIAFAH.

Tyiin ce3aep: cbibaAaC >KEMKOPAbIK, KYKbIK Oy3YLIbIAbIK, 3aH, KbIAMbICTbIK, >KayanTblAbIK,
BKIMLLIAIK XKayanTblAbIK, CbibaiAaC >KEMKOPAbIKKA KapCbl MOAEHUET, MapaKOpPAbIK.
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Counteraction of corruption in the system of public service as a factor
of increasing the efficiency of public administration

This article examines the comprehensive definitions of corruption given by many scientists and
the history of corruption. Besides, the state of corruption in our country and other States is stated. This
article discusses various normative legal acts, state programs, international treaties aimed at combating
corruption in the legislation of the Republic of Kazakhstan, as well as other normative legal acts aimed
at combating corruption and the President’s Address to the people. The ways of corruption eradication
and measures for the formation of anti-corruption culture in each sphere of society are presented. In ad-
dition, this article reflects the principles and objectives of anti-corruption, the activities of the authorized
bodies to combat corruption and anti-corruption restrictions. In addition, the issues of responsibility for
corruption crimes and administrative offenses are described. Despite the fact that the country has a lot of
articles on this topic, each of them is different methods of research and measures of corruption protec-
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tion, recommendations for the eradication of corruption in society. Therefore, this article discusses in
detail the issues of corruption from the history to the present state.

Key words: corruption, offense, law, criminal liability, administrative responsibility, anti-corruption
culture, bribery.
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MpoTuBOAEIHCTBHE KOPPYMLIMM B CUCTEME TOCYAAPCTBEHHOM CAYXObI
Kak cpakTop nosbieHnsi 3pPEeKTUBHOCTH FTOCYAAPCTBEHHOTO YripaBA€HU S

B AaHHOM cTaTbe M3yueHbl BCECTOPOHHME OMPEAEAEHWS MOHATUS KOPPYMLUUKM, AaHHblIe MHOTUMU
YUY€HbIMM, 1 UCTOPUSI BO3HUKHOBEHMs Koppynuuu. KpoMe TOro, M3A0XKeHO COCTOsHMe KOppymnumu B
Hallei CTpaHe M APYrMX rocyaapcrBax. B AaHHOWM cTaTbe paccMOTpeHbl pasAMyHble HOPMATMBHble
NMpaBoOBble aKTbl, FOCYAAPCTBEHHblE MPOrpaMmbl, MEXAYHAapPOAHbIE AOIFOBOPbI, HarpaBAEHHble Ha
6opbby C Koppynumeit B 3aKoHoAaTeAbcTBe PecryGAmky KasaxcraH, a Takxe MHble HOpMaTMBHbIE
NpaBoBble aKTbl, HAaMPaBAEHHbIe Ha MPOTUBOAENCTBME KOppynumK, 1 [Nocaanus INpesnaeHTa K HApoAy.
[NpeacTaBAeHbl Crnocobbl MCKOPEHEHWSI KOPPYMLMK 1 Mepbl MO (DOPMUPOBAHMIO aHTUKOPPYMUMOHHOM
KYAbTYpbl B KaXXaoi cpepe obuiectsa. Kpome TOro, B AQHHOM CTaTbe OTPAXKEHbI MPUHLMIIbLI, LEAU
NMPOTUBOAEMCTBUSI  KOPPYTMLMU, AESITEAbHOCTb YMOAHOMOYEHHbIX OpPraHOB MO MPOTUBOAENCTBUIO
KOPPYNUMM U aHTUKOPPYMLMOHHbIE OrpaHuyeHns. Kpome TOro, onmcaHbl BOMPOChl OTBETCTBEHHOCTU
3a KOPPYMUMOHHbIE MPEeCTYyNAeHUsS U aAMMHUCTPATMBHbIE MpaBOHApylleHWs. HecMoTps Ha To, uTo
B CTpaHe MHOro CTaTel Ha AAHHYI TeMy, KaXKAbIi M3 HWX OTAMYAETCS MeTOAAMM MCCAEAOBAHUS
KOPPYNUMM 1 MepamMM 3aLlLMTbl, PEKOMEHAALMSAMM MO UCKOPEHEHMIO Koppynumu B obuiecTtse. [o3ToMy
B AQHHOM CTaTbe MOAPOOHO PACCMOTPEHbI BOMPOChI KOPPYMUMM OT UCTOPWMM BO3HMKHOBEHUS AO

COBPEMEHHOIo COCTOAHMA.

KaroueBble cAoBa:  Koppynums,

npaBoHapyLlIeHue,

3dKOH, YrOAOBHad OTBETCTBEHHOCTb,

AAMWUHUCTPATMBHAA OTBETCTBEHHOCTb, aHTUKOPPYNMUMOHHAA KYAbTYpPa, B3ATOYHNYECTBO.

Kipicne

Kazakcran Pecry0mukacel ©3iH IeMOKPaTHSLIIBIK,
3aMBIPIIBI, KYKBIKTBIK JKOHE OJEYMETTIK Memlle-
KeT pEeTiHJe OPHBIKTHIPAIbI, OHBIH €H KbhIMOAT
Ka3bIHACHI — aJ1aM KOHE aJJaMHBIH OMipi, KYKbIKTAPhI
MeH OocTaHIBIKTaphl. PecryOnmka KbhI3METiHIH
TyOeTelyl TPUHIIMITEPI KOFAMIBIK TaTYyJBIK IEeH
CasiCM TYPaKTBUIBIK, OYKUI XaJIbIKTBIH WILIITiH
KO3JIEHTIH DKOHOMHKANIBIK J1aMy, Ka3aKCTaHIBIK
naTpuoTu3M 0okt Tadsans! (KP-aerH KoncTury-
usicbl, 1995). Ocel atanFal NPUHIHUNTEPIIH TOIBIK
OpBIHJIATYBIHA KEJIEPT1 JKacal TYPFaH Kayir-Karep —
oIl cei0aiac xeMKopibIK. Chibaimac KeMKOPIBIK
TaKbIPbIObI Ka3ipri TaHIarbl KOFamjia ©Te ©3€KTi
MacelnenepAiH 0ipi OOIBIN TaObLIAABI. OJNEeM/IeT Ke3
KEeNTeH MEMJICKETTIH OJIEYMETTIK-DKOHOMUKAIIBIK
JlaMy JICHT€HiH, HAPBIKThIK YKOHOMUKAHBIH KYJI/IbI-
payblH, casCH KETUTyiH Chl0alIac KEeMKOPIBIK
texxerai. Con  cebenTi Ke3 KelreH Koramja
IHIET CeKUIII TaMBIPhIH KEH IKalifaH ChliOaii-
Jac KEMKOPJBIKIEH Kypecy Oi3[MiH emimi3 yIIiH
MEMJIEKETTIK casicaTThIH 0acThl OaFbITTAPBIHBIH Oipi
0oJbIT TaOBLIA L. Bipak chibaiiiac ;keMKOPJIIBIKIICH
Kypecy TeK KaHa MEMJIEKETTIK OpraHaap MeH OWIIiK
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OKIJICPiHIH MIHACTI FaHa eMeC, 0JT OVKIT KOFaMHBIH
YKYMBbLJIa Kypecyre THiC MiHeTi. OWTKeH1 KOFaMHBIH
KOMET1HCI3 ChIOaIiIac )KEMKOPIIBIKTHI )KEHY MYMKIH
emec.

XKanmer ke3 kenreH Oenrisi 6ip KYOBIIBICTHI
JKAH-)KaKThl 3epTTeMec OYpbIH, OHBIH TYCIHITiH
alKkpIHIaynaH O0actay kepek. KemrereH rairpiMaap
03 eHOeKTepiHie chibaiinac >KeMKOPIBIK YFBIMBbIHA
op Typmi aHblkTama Oepinm keTkeH. CriOaitnac
JKEMKOPJIBIKKA KapChl MOICHHETTIH MOHIH «CBI-
Oaiiyac KEMKOPJIBIKY» YFBIMBIHBIH Ma3MYHBIH, OCBI
STHOCTBIK QJIEYMETTIK KYOBUIBICTBIH TapUXH TYII-
TaMBIPBIH TYCiHOCHiHIIE, VFBIHY MYMKIH eMec.
Crpi0aiinac KEeMKOPIBIK YFBIMBI Ka3ipTi FBUIBIMU
KOHE  KOFaMJBIK-CasiCH  o/eOHeTTe  KeHiHEH
KOJIZTAHBIIAIBI.

«CpIbaiisiac KEMKOPJIBIKY» CO31 (JIAThIH TLTIHEH
«corumper») KemnTereH MarblHachl Oap: Oyiaipy,
KYJIIBIpay, mapara CaThll ajly, a3FbIpy, Typa *KOoJI-
JaH TalJpIpy, NPUTOH, KYOBUIMAIIBIIBIK, 1CTi Oy3y,
Kylipeyre okeiy, Oypmanay, anaay, Kopiay, ap-
HAMBICBIH TallTay, «rumpere» KeI MarbiHais! (0y3y,
KHpary,3aHHaH aTTal eTy, INapTTh 0y3Y) €TiCTIriMeH
KaTap KOJIJaHBUIATBIH «CO» KOCBIMIIACHI ChIOAii-
Jac JKeMKOPJBIK — Oyl OipHerne CyObeKTiIepIiH
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MemiekeTTik OacKapyablH THIMIUIITIH apTTHIPY (aKTOPBI pETiHAEe MEMIICKETTIK KbI3MET JKYHEeCIHIET! ...

KaTBICYbIMEH IC-KUMBLI JKacay CKEHIH KepceTe/li.
Bynan esre, mateiHIA «corruptio» «mapara CaThIIl
ay», «ipin-urpy» aereHiai Ourmipeni, «cblbaiina-
Cy» erTicTiri «Oipeyni akmiaMeH HeMece e3re Jie
MaTepUabIK WTUTIKTEPMEH I1apara CaThIll aly»»
nerenzi Oimmipeni (Aoapacuios, 2016: 176). MelI-
canbl, H.®. Ky3HernoBa cel0aiiiiac KeMKOPIIBIKTHI
QJICYMETTIK KOJICHKE KYOBLIBIC IETT KOPCETIIT, OHBIH
Oip TyIFaHBl eKiHIII Olp TYJIFAaHBIH CATBIl aTybl-
HaH TypaThiHbIH aHbIKTaiel. H.®. Ky3HenoBaHbH
Oifpl OOWMBIHIIA, Jlaya3bIM Heci OONbIN TaObUTMAii-
TBIH MEMJICKETTIK KbI3METKEpIIepAl KOPPYIIHUSIIBIK
KBUIMBICHl VIIIH KBUIMBICTHIK JKayaIlKepIIiIiKKe
TapTy KPUMUHOJOTHSUIBIK HETI3CI3 JeT ecemnTen .
OHbIH miKipiHIIe, Oy agaMIap/blH KOFaMJIbIK
KayiNTiLIIr aHTHANEYMETTIK KPUMHUHAIABIK A9pe-
xere xerreiai (Kysnenosa, 1993: 40). A.1. Honro-
Ba OCBHIHJIA MiKIpAl KOJAAH OTHIPBIT, KOPPYIIIUSHBI
MEMJICKETTIK HeMece 0acka Jla KbI3METKEepJIepAiH
JKeke OaCBIHBIH Taigachl VIIIH PECMHU KBI3METTIK
OKIICTTUTIKTEPIH JKOHE COraH OalIaHBICTBI Oenel-
Jepi MEH MYMKIHJIIKTEpiH caTybl HEMece COJl YIIiH
caTeuTybl nen aran kepceremi ([omrosa, 1997:
640). I1.H. ITanuenko chiOainac KEMKOPJIBIKTHIH;
KbI3MET OKUISTTUIINH Tepic MaimanaHplll KYKBIK
Oy3y, KbI3MET OKUICTTUITiH Tepic MaiganaHbII
TaJlaH-TapakFa cally, KbI3MET 0aObIH IMaiganaHbIIl
rapa alry CHsIKThl HbICaHIapbiH aHbIKTaab! ([ lanueH-
Ko, 1995: 13).

«Koppymiusy TepMuHi JaTbiHIIa «Oy3Y, CAThII
aly» JereH MarblHa Oepeni. 3aH SHIUKIONCIHS-
CBIHJIA OYJI TEPMUHTE «JIaya3bIM/Ibl aIaMHBIH ©31HE
CEHIII TaTIChIPbUIFaH KYKBIKTap MEH MYMKIHAIKTEP I
Oac maiijachiHa KYMCAHUTHIHABIFBIH KOPCETETIH ca-
sicaT HeMece MEMJICKETTIK OacKapy caachIHJaFbl
KBUIMBICTBIK 9PEKET» JIell aHbIKTamMa OeplireH
(FOpuauueckas snnuxnoneaus, 2003: 56).

PuM KYKBIFBIHIA «corrumpire» ce3i «CHIHJBI-
py, Oynmipy, Oy3y, 3akbiMuay, aijgay, Oypmanay,
mapara CcaThlll aly», COHJal-aKk «KYIIbIpay,
OV3BUIFAHIBIK, HaImap karmad, (mkip Hemece
KO3KapacThIH) KYOBUIMAIIBUIBIFBD) IETCH MaFbIHAHBI
oinmipeni (Apucrorens, 1983: 640). Illamamen
TOPT MBIHKBUINBIK OypbiH Esxenri BaBuionma
MapaKkopJIbIK YIIIH >KayanKepIIUNKTIH OOJFaHbIH
XaMMypanu TMaTHIaHbIH 3aHJapbl, COHJAN-aK eru-
et QapaoHAapeIHBIH 3aHAapbl kepceremi. ChvI-
Oaiiylac KEeMKOPJIBIK PUM MMIEpHsChl TYChIHAA J1a
HakThl adikpinganrad, on XII kecre 3anmapeinna
KOpiHIC TanThl. PUM WMIEpUACHIHBIH KYJIIbIpay
ceOenTepinin Oipi — chI0aiiac  KEMKOPIIBIK
Ooonran. Con Ke3eHJEe MEMIICKETTIK OpbIHIap/a,
MEMJIEKETTIK Jlaya3pIMIapFa TaralblHIAy Ke3iHIe
napaxkopJibIK sxkainaran (JKernucbaesa, 2011: 12).

Apucrorens «Casicat» JiereH eHOeriHAe ChI-
Oaiimac KEMKOPJBIKTBI MEMJICKETTI KyHpeTyre
oKeMece Jie, a3FblHIayblHA OKEJIETIH MaHBbI3bI
¢dakrop nmen aran  kepcerkeH. CelDaitnac
KEMKOPIIBIKKA  Kapchl  KypecTi  ApHCTOTeNb
MEMJICKETTIK TYPaKThUIBIKTBI KaMTaMachl3 €TYJIiH
Herizi gen caHaraH: «Ke3 keiIreH MeMIICKETTIiK
KYpPBUTBICTa ©H OacTBICHI — Oy 3aHmap >KoHE
KaJIFaH TOPTIM apKbUIbI ICTI Jaya3bIM/Ibl aJaMHBIH
naiiza taba anMmailTeiHIAl etinm Kypy Kepek» (I'e-
renn, 1990, 524). An [1.A. KaGaHoB casicu cpI0aii-
Jlac JKEMKOpJIBIKKA MbIHAJal aHbIKTamMa Oepeji:
«MEMIJICKETTIK KBI3BMETKEpJIiH, HE COJ OpBIHFa
YMITKEpAiH, HE COJapAbIH TalCBIPMAchIH OPBIH-
Jaymbl 0acka alaMHBIH Oenrini Oip MemieKkeTTe
Oenrini 6ip yakbIT apaibIFbIH/Ia THICTI MEMJIEKETTIK
KBI3METTi CaKTal Kally HEMECE COJI OpBIHFa TYPY
yiriH Oacka ajamaapjbiH, KOFaMHBIH MY/JICCiHE
KaWIIbl KEeJIETIH OpEKeTTePiHiH JKUBIHTHIFR (Ka-
O0anoB, 1998: 27). An XanbeIKapaiblK ChIOaiiac
JKEMKOPJIBIKKA KapChl KYPECTIH HETi31H KajayIlbl
KykaT — DBYY¥-HBIH chi0aiimac KEMKOPIBIKKA
Kapchl KOHBEHIWSCHIHBIH (2003  xbputFer 31
Ka3aH) 13-0a0bl, chi0aiiiac KEMKOPIBIKKA KapChl
KYpecTe a3aMaTThIK KOFAMHBIH  aHaFYPJIbIM
THIMII KYpallbl PETiHIEe KOFaMIBIK OaKbLIayIbI
keHewtyni adkesiHgaiael (BYY-ueig CeiOaitnac
JKEMKOPJIBIKKA.., 2003).

17.12.1979 xbuiFbl JlayazbIMIbl agaMaapiblH
KYKBIKTBIK TOPTIOIH caKTay JKOHIHJErl KOJeK-
cTe ObUIail JAENiHTeH: «chI0aiylac KEMKOPIBIK
YFBIMBIH YIITTHIK KYKBIK aHBIKTAWABD), all «Jaya-
3BIMJIBI @JIaMHBIH ©31 OKUIETTI cajaja Ke3 KeJreH
(opmagarel Chliakbl YIIiH COJ CBHIHAaKbIHBI OepreH
aJlaMHBIH MYIUIECiHE JIaya3bIMJBIK HYCKAYJBIKTHI
Oy3bIn Ta, Oy30ail 1a KaHmak ma Oip opekeT *ka-
caypl HEMece Kacamaybl» COJI ~ aHbIKTaMara
xaTKp3buTFaH (Komeke moBeeHus JOMKHOCTHEIX. .,
1998). Amepukangslk 3eprreyminep M. JIxoH-
cton MeH J[x.C. Haem cpibaiinac »KeMKOPIBIKKA
MBIHaIa aHBIKTaMa Oepemi: «e3i, ©31HiH 0TOaCHI
HEMECe IIaFblH TOM YIIIH MaTepUaNJBIK HEMece
MOpTEOeITiK apTHIKIIBUIBIK Ay MaKcaTbIH/a Jiaya-
3BIMJIBI 4JJAMHBIH O€TTiJICHT€H TOPTINTEH ayBITKYbD»
(xoncron, 1997: 9).

ATanFaH 3epTTey JKYMBICBIHBIH MaKCaThl MEM-
JIEKETTIK KBI3MET JKYWECIHIEeTi chIOaiiac keM-
KOPJBIKKa Kapchl iC-KMMBLT IIapajapbl MEH MiH-
JeTTepl JKYHECiH KapacThIpy JKOHE KOFamia
chI0aiirac )KeMKOPIIBIK (aKTiIepiH )KOroFa, a3aiiTyra
OarpITTaIFaH ic-IIapanap KelleHiH 3epTTey OOJIbI
TaOBUIABL.

3epTTey IMoHI peTiHjae eniMi3/ieri MEMIIEKETTIK
KBI3MET CaJIaChIHJIa OPBIH aJIbII KaTKaH chlOaiinac
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JKEMKOPIIBIK KYKBIK OY3yIIBUIBIK (hakTinepin Taji-
Jay, KOFamJIarbl ChIOalyac KeMKOPJIBIKTBIH >Kai-
KYHi OOJIBIT TaObLIa b,

3epTTey JKYMBICBIHBIH OJIiCHAMANBIK HETi3iH
JKQNITBl FRUTBIMU 3€PTTEY OMiCTepi, COHBIH INIiHIe
TEOPHSIIBIK, TONTACTHIPY-)KYHeJey, CaTbICThIPMaIIbl-
TapUXH, CaJBICTBHIPMAIIBI-KYKBIKTBIK, Taiiay, CTa-
TUCTHUKAIBIK OHJIEY, KYHENi-KYPBUIBIMIBIK 9/1icTepi
Kypanmasl.

OjiedueTTepre oIy xKacay

Chi0aiinac KEMKOPJBIK TaKbIPHIOBIHBIH TEO-
PUSIIBIK MOceJeepi 3aMaHayd oneOHeTTeplie oTe
KeH kepiHic TamkaH. Mpeicanbl, Bb.A. JKermuc-
baeBa, ['.C. Maynenos, E.O. AmayxaHoB cexinui
03 eINIMI3MiH FalbIMIAPBIHBIH FBUIBIMH CHOCK-
Tepi KYMBICTBI KazyFa 30p YJECiH KOCThL. ©O3re
MEMJICKETTEPIiH FaJIBIMIaphI KaTapblHaH,
H.®. Ky3nenona, A.M. Hdoarosa, I1.LH. IlanueHko,
I1.A. KabanoB, M. J/)xoHCTOH eHOEKTepi KeHIHCH
konaublibl. CoHbIMEH Koca, Kazakcran Pecmy6-
JUKACBIHIAFBl  CHIOAMIAC  KEMKOPJBIK  asChIH
KaMTHUTBIH 3aHHAMaJIap KelIeH! KapacThIPbIIJIBL.

AlipbIKIa maiiaJaHbUIFaH 3aHaap KaTapblHIa,
1995 sxputbl 30 TaMBI3IAFBl PECITYOIMKATIBIK, pede-
penaymnaa kaOwsupmanran Kaszakctan PecmyOmm-
kacblHblH, Konctutyuuscer, 2015 xeuiel 18 Kapa-
mamga KaOeurmanraH «CeiOaimac >KEMKOPIBIKKA
Kapchl ic-KuMbUT Typanbl 3aH», 2014 sxputel 3
mringene  kaOburganraH — Keuimbicthik  Kopekc,
2014 xpuipl 5 mingene KaObUIMaHFaH OKIMIIUIIK
KYKbIK Oy3ymbuiblk Typanbl Kogexc. CoHbIMEH
KOoca, ©3re JI¢ HOPMATHBTIK KYKBIKTHIK aKTiJiep
Makaja jkazyJa MaHbI3IbI pes atkapabl. OmapasiH
Karapeiana,  «Kazakcran-2050»  Crpaterusco
KaJBINITACKAH MEMJICKETTIH JXaHa CasCh OarbIThI
Kazakcran PecnyOmukacesiy [Ipesnnenti — en-
b6acet H.O. HazapGaesthiH KaszakcTan xamkbiHa
Konpnaysr, Kazakcran PecnyOnukaceiasiy 2015-
2025 xpuTHapra apHaJaFaH chI0aiyiac )KeMKOPIIBIKKA
Kapcbl cTparerusicel Typanbl Kazakcrtan Pe-
cnyonukacel [Ipesunentinig 2014 xpuiFel 26
kenrtokcannarsl JKapibirbel, Kazakcran Pecrry6mu-
kacel [IpesunenTinin 2016 xbUIFbl S5 KazaHaarsl No
349 XKapasreiven Oekitinren Kazakcran Pecry0-
JIUKACBIHBIH MEMIIEKETTIK KBI3MET ICTEpPi KOHE ChI-
Oaiinac KEMKOPIBIKKA Kapchl iC-KUMBUI areHTTIiri
Typansl epexe, 2015 >kpurFel 23  Kapallajarsl
Kazakcran = PecryOnmKachlHBIH ~ MEMIIEKETTIK
KbI3MeTi Typansl 3aHpl, KazakcTan PecnyOmukacs
MEMJICKETTIK KbI3METIIIEPIHIH QAENTiIK HOpMa-
JApBIH JKOHE MIHE3-KWIBIK KaruaajapblH OJaH opi
KETIAIPY JKeHIHJer! mapanap Typaisl Kazakcran
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PecnyOnmukacer  [lpesunmentinin 2015 KbUIFBI
29 xentokcanmarel Ne 153 JKapmerer Oap. An
XaJBIKApaIbIK mapTTapra 6aitmanpicTel 2003 KBUTFBI
31 ka3annarel bY ¥-ae1H Chi0aiinac )KeMKOPJIBIKKA
KapChl KOHBEHITHMSICHI KapaCThIPBIIIIBI.

Koppita aliTkaH1a, >KYMBICTBI JKa3y OapbIChIH/A,
Kazakcran PeciyOnukachiHbIH 3aHapsl, Kazakcran
PecrryOnmkace! 1lpesuneHTiHIH KapiabIKTapsl MeH
JKOJIIAyJIaphl, epexenep, XaablKapalblKk KOHBEHIIH-
Jap, COHBIMEH KOCa 63T¢ JIe HOPMATHBTIK KYKBIKTBIK
aKTijep maianaHbuIIb.

Heri3ri 0oJtim

Kazakcran IIpesugenti H.O. Haszapbaes
oenrineren «MoHrimik Em» skammsl YITTBIK uies-
CBIHBIH KYHJBUIBIKTaphl Ka3aKCTAHIBIK KOFaMIbI
OipikTipymri peTiHe chi0aiiaac KEMKOPIBIKKA
Kapchl MOICHUETT] KYpyAa HET131H KajayIbl OOJIBII
Ta0BUIaABI. byIT — a3aMaTTBIK TEHIIK, CHOCKKOPJIBIK,
FampM MeH OuriM FuOpaThl, 3albIpiabl enm  —
TOJICPAHTTBUIBIK €111 CUAKTHI KYHIbUIBIKTAp (Hazap-
baeB H.O. bapmara 6ipzeii.., 2015).

2015 xbutrbl 18  Kapamrajga KaObLIIaHFaH
Kazakcran PecnyOnukaceiapiy Chl0aiiac kem-
KOPJIBIKKA KapChl 1C-KMMBLT Typalibl 3aHbIHA COUKEC
chI0aiinac JKeMKOPIIBIK JETeHIMI3 — )KayarThl MeM-
JCKETTIK Jlaya3bIMJBl aTKapaThlH aJamJIap/blH,
MEMJICKETTIK (PYHKIUSIIApABl OpBIHAAyFa YoKi-
JCTTIK  OepiireH  ajgaMJapblH, MEMIJICKETTIK
(GyHKUMSIIApIpl OpBIHAAYFa YOKUIETTIK OepiireH
ajaMjapra TEHECTIpUIreH anaMiapiblH, Jaya-
3BIMIBI  alaMAApAbIH  ©3/EPiHIH  Jiaya3bIMIIbIK
(KBI3METTIK) OKIIETTIKTEPIH XKOHE COFaH OaliaHbI-
CTBI MYMKIHIIKTEPIiH JKEKe 631 HeMece AeImaniap
ApKBUIBI JKEKE 031HE He YIITHIII TYJIFanapra MYJTIKTIK
(MYJIKTIK eMec) WTITIKTep MEH apTHIKIIBUIBIKTAp
ary HeMece Ta0y MaKcaThIH/Ia 3aHCHI3 MTaigaaHybl,
COJl CHUSIKTBI WIUTIKTEp MEH apThIKIIBUIBIKTapIbI
Oepy apKpUIbl OCHI aJaMJap/bl Tapara caThIll ay
(Cpr6aiinac sKeMKOPJITBIKKA Kapchl.., 2015).

2018 okpuTFBI 5 Ka3aHBIHAA KapUsUIAHFaH
MemiiekeT Oactibicel H.O. HazapOaeBtoiy Kazak-
CTaH XaJIKbIHAa J>KOJIaybIHIA ChIOaiimac KeMKOp-
JBIKIIEH OeJiceHNi Kypec KaJFacaThblHBIH OasH-
nmanpl.  bipiHmmeH, MEMIJIEKETTIK KOpCETLICeTiH
KBI3METTEp/Ie alIBIKTHIK NeH JKapHUSIIbIIBIK MaHbI3-
el Macene Oosbim Typ. Con cebenti, endachl-
Mbei3 H.O. Hazap6aeB 2019 »buibl KepceTinieTin
MEMJIEKETTIK KpI3MerTepAiH 80 maib3er, am 2020
KbUIBI KeMinge 90 maibI3bl 2JIEKTPOHIBI PopMaTKa
KeWipilyre TWiC eKeHiH aTam eTTi. EkiHmijeH,
«Cpr0aiinac >KeMKOPJBIKTaH aaa oHipiep» xoba-
Japbl asiChIHJA EJIOPJAaHbIH YKEMKOPJBIKKA Kapchl
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MemiekeTTik OacKapyablH THIMIUIITIH apTTHIPY (aKTOPBI pETiHAEe MEMIICKETTIK KbI3MET JKYHEeCIHIET! ...

CTpaTerHsIHbI XKY3€re achlpy )KOHIHET1 TOXKIpuOeciH
Taparty kepek geninren (Memueker Oacmbicsl H.O.
Hazap6aeBTsIH.., 2018).

ConbiMeH Koca, enbackl H.O. Hazapbaes e3iHiH
«Kazakctan-2050» crpaTerusicblHjia KaJblITacKaH
MEMIICKETTIH JKaHa cascu OachIMIBIKTAPbIHBIH
0ipi petinze cbiOaiiac KEeMKOPIBIKIIEH KYpecTi
atan kepcerTi («Kazakctan-2050» Crpareruschbl
KaJIpIITacKax.., 2012).

Kazakcran  PecnyOmukacemeiy — 2015-2025
KBUIIapFa apHAJIFaH ChIOANIac IKEMKOPIBIKKA
Kapcel crpareruschl Typanbl Kaszakcran Pec-
nyomukacel  Ilpesupentinin  Kapaswrer 2014
KBUIFBI 26 KenTokcaHma KaObuimanabl. «Kazak-
ctan-2050» CrpaTerusicol: KaJbIITACKAaH MEMJIe-
KETTiH JKaHa Casicu OarbITB» ChIOAWIAC KEMKOP-
JIBIKTBI YITTHIK Kayilci3miKKe Tikened Kayim-Karep
KaTapblHa KOSJIbl JKOHE MEMJICKET IMEeH KOFaM[Ibl
OCBI KEJICHCI3 KYOBUIBICIICH KYpecTe KyLI-XKirepmi
Oipikripyre Oarprrraiiael  (KP-merH  2015-2025
KBIJIIapFa apHaiFaH.., 2014).

Cei0aiinac  KEMKODJBIKKA Kapchl —iC-KUMBLI
JKOHIHJIETI YOKieTTi opraHmap Oipi peTiHze
Kazakcran PecnyOmukachiHblH MeMIleKeTTiK icTep
Kipictepi oHe CplOaiiac KEMKOPJIBIKKa KapcChl
IC-KMMBIT areHTTiri, coHbIMeH Katap Cribaiimac
KEMKOPJIBIKKA KapChl iC-KUMBIT ¥ ITTHIK OIHOPOCHI
taubiianel (KP [Ipesunenrtinin.., 2016).

An ceibaiinac JKeMKOPIBIKKA KapChl 1C-KHMBIT
¥aTThiKk  OHOpOCHIHBIH — Kbi3MeTiHIAe 1424 Call
OpTajiblFbl KYMBIC Kacalbpl. SIFHM Ke3 KelreH
TYJIFaia Chl0aiyac >KeMKOPIBIK (akTiCi Typasisl
xabapriayra MyMKiHIiK Oap. JKammbl, cwibaiinac
KEMKOPJIBIKKA KapChI iC-KMMBIIFA KOMEK KOPCETETIH
aJaM MEeMIIEKETTIK OpraHAapAblH KopraybiHaa 0o-
nanel xxone Kazakcran PecriyOimkachiabiH Y KiMeTi
OenrijereH TOPTINIIEH KOTEPMEIICHEI].

Kazaxcran Pecniy6mmkace! [Ipesunentiniyg 2009
KbUTFBI 22 coyipaeri Kazakcran PecnyOnukaceiina
KBUIMBICKA QHE ChIOaiijiac >KEMKOPIBIKKA KapcChl
KYPECTi KYIIEUTY )KoHE KYKBIK KOPFay KbI3METIH Of[aH
opi XKeTinuipy *KeHIHJeTri KOChIMIIA Iapaiap Typa-
nbl JKapreiFpiHa colikec chiOaiyiac KEMKOPIBIKKA
KapChI KYpec JKoHe a3aMaTTapAblH KOHCTUTYIHSIIBIK
KYKBIKTapbl MEH OOCTaHABIKTAPbIH KBUIMBICTBIK
KOJI CYFYUIBUIBIKTaH KOpFay Ke€3 KEIreH KYKbIK
OY3YIIBUTBIKKA MEMJIEKETTIH JKayal opeKeTiHiH 00-
JMYbIH KaMTaMachl3 €Till JKOHE KIHAIUIepAl 3aHiaa
OCNTUICHTeH »JKayallka TapTa OTBIPBIN, KYKBIK
KOpFay OpraHaapbl KbI3METiHIH 0acbIM OarbITTaphl
avikpraanael (KP [pesunentinis.., 2009).

2015 xburrsl 23 kapamagarel Kazakctan Pec-
MyOJMKACHIHBIH MEMJICKETTIK KBI3METI Typasibl
3aHpl OoifbIHIIA ©3iHe MoniM OonFaH chiOaiinac

JKEMKOPJIBIK KYKBIK OY3YIIBUIBIKTBIH aHBIK Kaf-
Jaimapsl Typasibl €31 KYMBIC iICTEHTIiH MeMJIeKeT-
TIK OpraH OacCUIbLIBIFBIHBIH YOHE KYKBIK KOpFay
OpraHJapbIHBIH Ha3apblHA JKETKI3TEH JKarmaiaa
Kazakcran  PecrnyOnmukachIHBIH —~ 3aHHaMachIHA
ColiKec KYKBIKTBIK YKOHE 03Te JIe KOpFallyFa KYKbIFbI
0ap, COHBIMEH KOoca ©3/IepiHe MaIiM OOJIFaH ChIOaii-
JIac KEMKOPIBIK KYKBIK OY3YIIBUIBIK JKaFdaiiapbl
TypaJibl ©3/Iepi )KYMBIC ICTEHTIH MEMJIEKETTIK OpraH
OaCIIBUIBIFBIHBIH JKOHE KYKBIK KOpFay OpraHia-
PBIHBIH Ha3apblHA Jepey xeTkizyre miamaeTti (KP-
JIBIH MEMJICKETTIK KbI3METI TypaJibl.., 2015).
Kazakcran  PecmyOnmkacht MEMIICKETTIK
KBI3METIIJICPIHIH OMENTUTIK HOPMaTapblH JKOHE
MiHE3-KYIBIK KaruJallapblH OJIaH opi JKEeTUIAIpY
JKeHiHJeri mmapamap Typainsl Kasakcran Pe-
cryonmukacel  [pesumentinin 2015 xpurFer 29
xkentokcanmarsl Ne 153 JKapneirbiHa — coiikec
MEMJICKETTIK KBI3METIIITe ChIOalIac KEMKOPIBIK
KOpIHICTEpiH jkacaFaH el KOMIIUIIK aJabIH/Ia
HET13C13 albIIT TaFbIIFaH JKaFai/1a, 0J1 OCBIHIAN ai-
BINITAY aHBIKTAIFaH KYHHEH OacTar Oip aif Mep3imue
OHBI TepiCKe MIBIFapy KOHIHE Mapaiap KOJIJaHyFa
tuic (KP MemJieKeTTiK KbI3METIIIepiHiH.., 2015).
bipikken ¥nrrap ¥iemveiaei — CreiOaiinac
KEMKOPJIBIKKA KapChl KOHBEHITHSICHIH paTH(UKAIIH-
snay Typansl Kasakcran PecnyGnukaceiasiy 2008
JKBUTFBI 4 MaMmbIparbl 3aHbl KaObuTIAHABL. by
KOHBeHIMS 6 TapaynaH, 71 Oamran Typanbl. OchI
KOHBEHI[USIFA KAThICYIIIbl MEMJICKETTEP KbIIMBICTBIH
AJIJIBIH aJTy MEH KBUIMBICTBIK COT TOPEJIIT )KOHIHET1
KOMHCCHSHBIH JkKoHe bipikkeH ¥nrrap Y WBIMBIHBIH
Cpi0aiinac >KeMKOPJIBIKTBIH aJJIbIH Ay JKOHE OFaH
KapCchl KYPEC CallaChIHJAFbl €CIPTKI MEH KBbLUIMBIC
JKOHIHIETI OacKapMachIHBIH JKYMBICHIH KOFapbl
Oaranail OTBIPBIT, OCBHI cajaJarbl XalbIKapaJbIK
JKOHE alMaKTBIK YHWBIMIApAbIH JKYMBICBIHA, Ad-
puKa oOnarblHBIH, Eypomanblk onakTeiH, Apad
MemIieKeTTepi JInrachlHbIH, AMEprKa MeMIICKEeTTepi
YUBIMBIHBIH, DKOHOMHKAJIBIK BIHTBIMAKTACTHIK TICH
namy YWbIMBIHBIH, Eypoma Keneci meH (connaii-
ak JlyHHeXy3iTK KeleH YWbIMbI peTiHae Oenrini)
KemeHn BIHTBIMAKTACTBIFBI JKOHIHIEr KEHECTIH
KBI3METIHE CiITeMe jKacail OTBIPBIN, ChIOaIac
YKEMKOPJIBIKTBIH aJIJIBIH aJTy JKOHE OFaH KapChl Kypec
JKOHIHJIET1 KOIDKAKTHI KY)KaTTap/bl, aTal aiTKaH/a,
1996 xbnFbI 29 HaypbI3ga AMepHKa MeMIIeKeTTepi
yitbiMbl - KaObiaran  Cer0aiinac  KeMKOPIIBIKKA
Kapchl Kypec Typajibl AMepHUKaapaiblK KOHBEHITHSI-
cel, Eyporia KaysIMIacTHIFBIHBIH JIaya3bIM/IbI a71aM-
napeiH Hemece 1997 xputrsl 26 Mambipaa Eypona
Keneci ka0Obuinaran Eyporia ogarsiHa MyIiie MemJie-
KeTTep Jiaya3sIMIbl afaMIapblH KaMTUTRIH Chi0aii-
Jac KEMKOPJIBIKKA Kapchl Kypec Typaibl KOHBEH-
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uusHbl, 1997 xpuirsl 21 kapamaga IKOHOMUKAIBIK
BIHTBIMAKTACTHIK TICH JaMbITy ¥ WbIMBI KaObUIIaFaH
XasplKapaJiblK ~ KOMMEPIMSUIBIK —~ MAMIiJIeeperi
JayasbpIM/IBl  aJaMJlbl J1a [apara CaThIll ajyFa
Kapchl Kypec KOHBEHIUACHIH, 1999 xblnrbl 27 KaH-
tapna Eypona KeneciniH MwuHHCTpiiep KOMHUTETI
kaObiaran Cei0aiiyiac KEMKOPJIBIK YIIIH KbLI-
MBICTBIK JKayallKepIIUTIK Typajbl KOHBEHIIHSHBI,
1999 xbuirbl 4 Kapamagarsl Eypona KeneciHix
Munuctpiep komuteTi KaObuigaran CrlOaiinac
JKEMKOPJBIK YIIIIH a3aMaTTHIK-KYKBIKTBIK Kayarl-
KEPIIUTIK Typasibl KOHBEHIUSIHBI koHe 2003 KbUIFbI
12 wingene Adpuka omarbl MeMIIEKETTEpi MeEH
ykiMeTTepi Oacmibliapbl  KaOburmaran — CrrOaid-
Jlac KEMKOPJIBIKTBIH alIBIH ay jKOHE OFaH KapChl
Kypec Typansl Adpuka ojarbiHbIH KoHBeHIHS-
CBIH KOCa allFaHja, CeHIM OUIipyMeH Hazapra aia
othIpbIn, 2003 KbUFbl 29 KbIPKYHEKTE KYIIiHE eH-
red bipikkeH ¥nTrap ¥HUbIMBIHBIH ¥JITTHIK LIEKa-
pamaH ThIC YHBIMIACKaH KBUIMBICKA Kapchl KOH-
BEHIUSHBIH KYIIIHE €HYIMEH KYTTBIKTail OTBIPBII,
OCBl KOHBCHITUSTHBIH MIAPTTapbl MEH Ma3MYHBIMCH
kemicti (BYY-mprH Cri0aitac  KEMKOPIIBIKKA. .,
2008).

Kelibip cprbaiinac KeMKOPIBIK KbIMBICTAP.IbI
Kapay IpakTuKacs! Typansl Kazakcran PecriyOmnmka-
cbl XKoraprel CoTbiHbIH 2015 5KbUTFRI 27 Kapamiagarbl
Ne 8 HOpMaTHBTIK KaynbIchiHa colikec Kaszakcran
Pecnyomukacet  bipikken ¥nrrap YWBIMBIHBIH
Cepi0aiinac KeMKOPJIBIKKA Kapchl KOHBEHIIMSCHIH
patudukarmsuian (2008 KbUTFBI 4  MaMBIPJIAFb
Ne 31-1V Kazakcran PecrnyOnukachiHbIH 3aHbl),
XaIBIKApaJblK KYKbIK HOpPMaJapblH HETi3re ablIl,
chI0aiiiiac ;KeMKOPIIBIKTBIH aJIIBIH allyFa )KOHE OFaH
KapChl KYpecke OarbITTaIFaH THIMII KYKBIKTBIK I1a-
paJiapibl 93ipJiey *oHe KOJIJaHy HUETIH OlIiprex.
bipikken ¥nrrap ¥YieimpiaeiH 2003 xbutFel 31
KazaHga KaOpurmanran CprOaiac >KEMKOPITBIKKA
Kapchl koHBeHnusichiHaa (Hpro-HMopk) — ceibaii-
JIac JKEMKOPJIBIKTHIH aJiZIbIH ally JKOHE OFaH KapChl
Kypec cajachlHAarbl KBI3METTI CHUIATTalTBhIH
XaJIbIKApaJIbIK TACLIIEp (CTaHapTTap) KOPCETUINeH
(Ketibip cpibaiinac ;keMKOPIBIK.., 2015).

HoTuikesiep MeH TajKbLiayjaap

Crl0aitmtac  JKeMKOPJIBIKTBI KOO  VIIH  op
ajaM e3iHeH Oactay kKaxkeT. Ce0OeOi, ajgaM ©3iHiH
KYKBIKTBIK MOJCHHETIH KOFaphlIaTyFa KyIl caica,
KOFaM/a KbUIMBICTBUIBIKTBIH JEHIeil ToMeH Oomap
eni. XKeke TysFangap MeH 3aHbl TYJIFaJIap cbloainac
JKEMKOPJIBIKKA TYOereisi Kapcel 0osca, MeMIIeKeT-
Te Tapa aixy jkKoHe mapa Oepy KpUIMBICTaphl a3 0o-
nap eni. Cprbaiiac >KEMKOPIIBIKIIEH KYpecy KoHe

ISSN 1563-0366
eISSN 2617-8362

OHBIH aJIbIH ally YUIH 3aHHaMaHbIH KaTaHJbIFbI
kaxer. Coxr cebemnri, cpibaiiimac KEMKOPIBIK YITiH
KBUIMBICTBIK ~KOHE OKIMIIUTIK >KayamnThUIBIKTHI
KYIIEHTY Macesieci KojiFa ajblHFaH OojateiH. 2014
KbUTBI  KBIIMBICTBIK KOJIEKCKE JKOHE OKIMIIILIIK
KYKBIK Oy3ymIbUIbIK Typasibl Kogekcre creibaiinac
KEMKOPJIBIK YLIIH Ka3a KaTaHJaTbUIIbI.

Kanmel, Kazakcran PecrryOnmkachiHBIH
[pesunenti H.O. Hazapbaer e3inin «Kazak-
ctan-2030. BapnblKk Ka3zaKCTaHABIKTapAbIH Ocill-
OpKEeH/IeY1, KayiICi3/ir ®oHe TYPMBIC KaF JaibIHbIH
JKaKcapysD» Jen aTtanatbiH JKonnaysiHaa ceibaiinac
KEMKOPJIBIKIICH astyChl3 KYpecTi 0acTbl Makcarrap
KaTapblHa KOWFaH, OHBI KYKBIKTBIK MEMIIEKET
OpHATYABIH MapThI Aen canaraH («Kazakcran-2030»
Bapinbik.., 1997).

IIpesument H.O. HazapbaeB KazakcraHHBIH
oleMHiH Oacekere eH Kabinerti 50 eniHiH KaTapbiHa
eHy OaFjapiamacblH YCBIHIBI, OHJAa ChIOAHi-
Jac JKEMKOPJIBIKIEH KYPECTIH JKajIbl YJITTHIK
OarmapinamachelH JIOWEKTI TypAe IKy3ere acwlpy
Kkepekririne Oaca nazap ayaapasl (KP [Ipesunenrti
H.O. Hazap6aeBThIH.., 2006).

2014 xs1are1 3 tringeae Kadsurganran Kazakcran
PecniyOnmkaceiabiH - Kpuimbicteik  Kopekcinig
«MeMJIeKEeTTIK KbI3MET TeH MEeMIIEKETTIK Oackapy
MYJJIeepiHe Kapchl ChIOaiiac )KEeMKOPIBIK KOHE
e3re 1€ KbUIMBICTBIK KYKBIK OY3YIIBUTBIKTAP
aTThI 15-tapaybiHa coiikec J1aya3bIMJIbIK
OKIIETTIKTEpIl Tepic maimanany, OWIIIKTI Hemece
Jaya3bIMABIK OKUICTTIKTEpIi acwlpa maiijanany,
JayasbIM/Ibl  QJIaMHBIH  OKIUIETTIKTEPIH HEMJICHII
ajy, KACIIKEPJIiK KbI3METKE 3aHChI3 KAThICY, 3aHIbI
KOCIMKEPIIIK KbI3METKE Kelepri jkacay, mapa any,
napa 0epy, mapakopIIbIKKa J1e1a1 00y, KbI3METTIK
JKAJIFAHJIBIK ~ JKacay, KBI3METTErl OpeKeTCI3JK,
CAIFBIPTTHIK CHSAKTHI KbUIMBICTAp KOPIHIC TamKaH.
bunikti HeMece Jaya3bIMIBIK OKIIETTIKTEP/i achl-
pa maiianaHy, SFHA MEMJICKETTIK (YHKIHUSIIAP/IbI
OpBIH/IayFa YOKUICTTIK OepiireH ajaMHBIH HE OFaH
TEHECTIPUIreH aJlaMHBIH HE Jiaya3bIMJIbl aJlaMHBIH
©31HIH KYKBIKTApbhl MEH OKUICTTIKTEPIHIH MIEr1HEeH
aHBIK MIBIFATBIH JKOHE a3aMaTTaplblH Hemece
YHBIMIApIBIH KYKBIKTaphl MEH 3aHIBI MYIEIepiHe
HE KOFaMHBIH HEMece MEMIJICKEeTTiH 3aHMEH
KOpFaJlaTbIH MYAJENEpiHe €Nyl 3UsSH KenTipyre
OKeIl COKKAH OpEeKeTTep jKacaybl YII MBIH aWIIbIK
€CeIITIK KOPCETKIIIKe JICHIHTT MeJepie albImmyi
callyFa HE COJl MeJIeple Ty3ey >KYMbICTapblHA
HE Ceri3 JKy3 caraTka ACHIHTI Mep3iMre KOFaMIIbIK
KYMBICTapFa TapTyFa HE YII JKbUIFa JIEHiHTI
Mep3iMre 0ac OOCTaHIBIFBIH MIEKTEYr'e HE COJI
Mep3imre 6ac OOCTaHABIFBIHAH alibIpyFa jka3asiaHa-
1l (KP-nb1H KeuimbicToik Kogekci, 2014).
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2014 xputel 5 mIIe KaObUIMaHFaH OKIMIIUIIK
KYKBIK OY3yIITBIIBIK TYpalibl KoteKCiHIH « OKIMIITIITIK
ChIOaNIaC JKEMKOPIBIK KYKBIK OV3YIIBLUIBIKTaP)
aTTel 34-TapayblHa colikec JKeke TyFamapabIH
3aHCBI3 MAaTePHAIBIK CBIMAKBI OEpyi, MEMIICKETTIK
(GyHKUMSUIapIpl OpBIHIAYFa YOKUIETTIK OepinreH
TYJIFAHBIH HE OFaH TEHECTIPLITeH TYJIFaHbIH 3aHCHI3
MaTepUaIbIK ChIHAKbl ANybl, 3aH/BI TYJIFaIapIbIH
3aHCBI3 MAaTePUAIIBIK ChIHAKbl Oepyi, MEMIICKETTIK
opraHiap MeEH OKEprilmiKTi e3iH-e31 Oackapy
OpraHJapBIHBIH  3aHCHI3 KOCIMTKEPIIK  KBI3METTI
XKY3€re achlpybl KOHE 3aHCBI3 KipicTep amysl,
MEMJICKETTIK OpraHjuap OacuIbUIapbIHBIH ChlOaiiiac
JKEMKOPJIBIKKA KapChl i1C-KUMBII KOHIHJETI Imapa-
JIap/ibl KaObLIIaMaybl, OYPBIH ChIOANTAC JKEMKOPJIIBIK
KBUIMBIC JKacaFaH aJlaMAap/bl )KYMbBICKA KaObUIIay
KBIIMBICTApBl ~ KOpIHIC TamkaH. MeEMIIeKEeTTIK
(GyHKUMSUIApIpl OpBIHIAYFa YOKIIETTIK OepiireH
TYJIFAHBIH HE OFaH TCHECTIPUITCH TYJIFAaHBIH JKEKE
031 HeMece JeNAal apKbUIbl 3aHCHI3 MAaTEePHAIIBIK
ChIMAKbIHBI, CBHIAJIBIKTAP/bI, JKEHUIIIKTEPII HE
KOPCETIJICTIH KbI3METTEP/Ii YChIHFAaH TYJIFallapiblH
MmalachlHa OpeKeTTepi (OpeKeTCi3miri) YIIiH OCHI-
JIappl alybl, erep MyHJai opeKkeTTep (9peKeTCi3IiK)
MEMJICKETTIK (yHKUHMSUIAP bl OPbIHAAYFA YOKIIETTIK
OcpiiTeH TYIFAaHBIH HE OFaH TEHECTIPUITeH
TYJIFaHBIH KbI3METTIK OKIIETTIKTEpiHEe KipeTiH 00I-
ca, erep OYJ1 opekeTTep/ie KbUIMBICTHIK jKa3allaHa-
TBHIH ic-opekeT Oenrinepi OoyiMaca, OHIA auThl KY3
AMIIBIK €CeNTIK KOPCETKIIl MOJIIICPIH/e albINITyil
caimyra oken coraabl (KP-mpiH OKIMIITK KYKBIK
Oy3ymbuTbIK Typaisl Kogexci, 2014)

OKiHilIKe Opal, MEMJICKETIMI3/I€ TOJIBIKKAHIbI
HaKTBl TYHiHIH Taba anMaill TypraH YJIKeH Macele,
O — TapakopiblK. EmiMi3me OChl TaKBIPBITKA
KaThICTBI KOITEreH KaObUIJaHFaH HOPMATHBTIK
KYKBIKTBIK aKTiIep /e, )Ky3ere achIpbUIbII KaTKaH
apHAMBI )KYMBICTAp 1a OapIIbLUTBIK, ajJaiiaa oJap bl
THIMZUIIN MEH KOCKaH yJieci eTe a3, cebebi mapa
Oepy JkoHEe mapa ally Moceseci ol KyHre JeliH
TyOeTeiii menTiMiH TalTKaH JKOK.

[podeccop T.C. MaynieHOB «IKOHOMHUKAIAFbI
HapBIKTHIK KAaTBIHACTAPJBIH JKETIIMETreH/Ir, 3aH
HIBIFapyIaFel Ipo0iemanap, a3aMaTTap CaHaChIHBIH
TOMEH[IT»  ChIOAWIAC IKEMKOPJBIKTBIH 0aCThI
cebenrepi gen ecenteiini (Maynenos, 2005: 34).

KopbIThIHABI
CoHBIMEH, CBIOAMIac KEMKOPIBIK KBIIMBIC

— MEMJICKETTIK (YHKIMsIap arKapyFa OKiIeTTi
a/JlaMHBIH JKOHE OFaH TCHECTIpUIreHAepAiH o3 Jlaya-

3BIMBIH MTaliJaJIaHBII, MATEPHAIIBIK JKOHE OacKaaai
naiila Kepy YIIH KacakaHa jKacaJFaH KOFaMJIbIK
KayinTi ic-opeKeTi, OHbIH HEeri3ri HeMece KOChIMIIa
00BEKTICI — MEMIJIEKETTIK KBI3MET ITIEH MEMIIEKETTIK
OackapyneiH Myanenepi. Kes xenren enmig cascu
JKOHE OWIIIKTEri AJIMTAChIHAH, dPTYPJI JEHIrewaeri
Jlaya3bIM HEJIEpIHEH KBUIMBICTBIK 1C-OpEKETTIH
OapibIK TypJepiH Ke3gectipyre Ooxansl (Amayxa-
HOB, 2009: 240).

KopbiTa aliTkanma, TOyenci3IiK KbUIIApbIH-
la Ka3ipri 3aMaHFbl XaJbIKapalblK CTaHIapTTapFa
call KelleTiH, ChI0aiyiac JKEMKOPJIBbIKKA KapChl ic-
KHMBUIIBIH THIMJI1 K YHEC] KabITacThl. baFbIHBICTHI
KBI3METKEPJICPAIH ChIOaiac seMKOPIBIK KYKBIKOY-
3YIIBLIBIK JKacaFaHbl YIIIH TiKeJeld OaciblIap/ibiH,
azaMaTTap MEH KoCIKepepIiH KYKbIKTapbIH )KY3eTre
achIpyFa 3aHChI3 KOMEKTECKEHI HeMece HaKThI
KeJlepri »KacaraHbl YIIIH KBa3UMEMIICKETTIK CEK-
TOp CYOBEKTUIEpiHiH Jaya3bIMAbl TYJIFalapbIHBIH
KBUIMBICTHIK, OKIMIIUTIK, JK€KE TOPTINTIK jKayar-
KEpIIUTITiH 3aHIbl TYpPJC OJaH opi KaTaHJIATY/Ibl
OekiTy KaxeT. bapibIK MEMIIEKETTIK opraniap MeH
KBa3MMEMJIICKECTTIK CEKTOp CyOBeKTUIepiHe ChIOaii-
Jlac JKEMKOPJIBIKKA Kapchl IIEKTEeyJepli oJaH opi
KOOCUTY JKOHE eHTi3y Kepek.

JKorapel OKy OpBIHIAphl YIIiH Ke3 KeJIreH
MaMaHJIbIKTapFa MEMJICKETTIK JKaJIbIFa MIHJCTTI
Oimim Oepy cranpaprrapsina «Crerbaiinac sKeMKop-
JBIKKA KAapChl MOICHHUETTIH HETI3mepi» aTThI
MIiHZCTTI ToHai eHrizy Kaxet. JKammel, BYY Chi-
Oaifmac KEMKOPJBIKKA KapChl KOHBEHITHSICHIHBIH
HOpPMAaJIapblH ~ UMILUICMEHTANMSIAY bl  MbIHAAAN
MYMKIHJIKTEep/li KapacTblpa OTBIPBII JKAIFACTBIPY:
— mapa Oepyre yome Oepy *KoHE YCBIHYIBIH KbIJI-
MBICTaHYbI; — 3aHCHI3 OallbIFaHbI YIIIH OKIMIIUTIK
JKayarKepIIIiK; — 3aH bl TYJIFaIapablH KbIIMBICTHIK
JKayamnKepIIiIirin Oenriney; — KbIJIMBICTBIK KOJIMEH
HIETEJITe IIbIFAPBIIFAH AKTHUBTEP MEH MYJIKTEPII
KalTapy >KoHEe HeJIK eTy OOHBIHIIA HOPMATHUBTIK
KYKBIKTBIK aKTijiepai a3ipyey (Ceibaiinac xem-
KOPJIBIKKA Kapchl.., 2018).

Chi0aiinac KeMKOPIBIKTBI KOFam/a KO YIIiH
op a3amar e3iHeH Oacraca FaHa, op KEKe TYJIFa Chl-
Oaifylac YKEeMKOPJIBIKTBIH 3apAaOblH CaHaIbl TYPIE
yFbIHA alibll, OYJ1 3aJlaIMeH KYpecy/i HacHuxart-
Taca FaHa, MEMIICKETTIK KBI3METIIIEp ©3 IKEeKe
MYAIeNIepi YImiH FaHa eMeC, XaIBIKTBIH JKaFIaibIH
KaKcapTyFa TaIIbIHCA FaHa, 3aH IIBIFAPYIIbl OpraH
ChI0aifIac 5KeMKOPJIBIK KYKBIK OY3YIIBIIBIKTAPhl MCH
KBUIMBICTAphI YIINIH JKa3aHbl OJaH opi KaTaHaarca
FaHa, MEMJICKETIMI3 ChIOAIIac KEMKOPIIBIKTHI TOJIBIK
KOS aMaca Jia, ¢l jie 0oJica a3aiTa alaThlH e]1i.
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XACOCINPIMAEPAIH AEBUAHTTbIK MIHE3-K¥AbIKTAPbDI:
TYCIHITI, CEBETTEPI, AAABIH-AAY

Makanaaa >kacecnipiMAepAiH KOFamFa »aT apeKeTTepi — KbIAMbICTbIK KYKbIK OY3YLIbIAbIKTapbl
SKaH-)aKTbl CapaAaHbil, OAAPAbIH KbIAMbICTbIK, apekeTke 6apyblHbiH, cebentepi FbiAbIMU AEHrenAe
KapacTblpbIAAbI.

XKacecnipiMAep KbIAMBICTbIK, KYKbIK, OY3YLLbIAbIKTapbl GACTbl «ayblpTap» MACEAe peTiHAe GipiHLLi
Ke3eKTe Typca AQ, OHbIMEH KYpeC KYHAEAIKTI >KYpPrisiAin »atca Aa, XblApaH->KbiAFa Kebermece,
asaiiMaii TypfaHbl XKacCbIpblH eMec. OpuHe, BYA — KbIAMBICTbIK, KYKbIK, OY3YLIbIABIKTbIH CaFaT CailbiH,
KYH CaiblH, ail CalblH «BCiM», KbIAMBICTBIAbIKMEH KYPEC KYPMEAI AereH >kaHcak, o Tyablpmaca Kepek.
MemnaekeTTik 6araapAamManap HeriziHAe 0BAbICTbIK, AEHIEeMAE, ayAaH, KaAa GorblHILIA XacecnipiMaep
KbIAMbICTbIK, KYKbIK, 6Y3YLLIbIABIKTapbl MEH KbIAMBICTbIK, TEPIC KbIAbIKTAPbIMEH TEHAECH >KOK, KYMbICTap
SKYPri3iAin xaTtblp, HOTUXKECIH Gepin >KaTbIp.

byA xxepae 6i3aiH anTnarbiMbi3, Oip KbIAMbBICTbIK, 9pekeTke 6apFaH 6aAaHblH eKiHLLi, YIiHLWi, TinTi
OA@H AQ Ker peT art apekeTke Gapbin, CTaTUCTMKAFa «yA€C» KOCYbl. ByA CTaTMCTMKaHbI ©Te >KaKCbl
TopOueai oTOaCbiHaH LIbIKKAH GaAaHblH, «KEAeHCi3» opTaFa TYCiM, KbIAMbICTbIK, 9pekeTke 6apybi
canAapbliHaH Ke6enTin >aTkaHbl. ByA CTaTMCTUKaHbl epecekTep bIKMAAbIMEH KbIAMBICTbIK, dpeKeTKe
G6apraH 6ararap mMeH 60C yakbiTbl ©3iHe GepiareH GararapAblH TOAbIKTbIPYbl. Karan 6oAraHaa AQ,
oHAan 6ararap TarAbIpbl KE3 KEAreH KOFam MyLLIeCiH 6eii->kan KaAAbIPMachl aHbIK..

ABTOp OTaHABIK XX8HE pecerAik FaAbIMAAp eHOEKTepiH capaAail OTbIpbIM, FAAbIMAAP MikipiHe
Nikip KOCa OTbIPbIN, AEBUAHTTbIK MiHE3-KYAbIKTbl FbIAbIMM >KaFblHaH allbil KOPCETYAI MaKcCaT eTeAl.
CoHpait-ak, KasakcraH PecnybankacbiHbiH  TyHebin  [pe3unaenTi-EabGacel H.O. HaszapbaesTbiH
«boAalakka 6araap: pyxaHu KaHrbipy» (26.04.2017) aTTbhl MakKaAacbiH GacLUbIAbIKKA aAa OTbIpPbIM,
OHbIH, MaHbI3AbIAbIFbIH KOPCETKEH.

Makanapa aBTOp KbIAMBICTbIK, KYKbIK, OYy3yLIbIAbIKKA 6apaTbiH >KacecnipiMAepAiH AEBUAHTTBIK,
MiHE3-KYAbIKTapblHA TYCiHIK 6epe OTbIPbIM, AEBUAHTTbIK, MiHE3-KYABIKTApAbIH Ce6enTepiH, OHbl eCKepTy,
AAAbIH-AAY YKOHE KbIAMBICTBIK, KYKbIK, GY3YLIbIAbIKNIEH KYPEC XYPri3yAiH THUIMAIAIN MaceaeAepi skaH-
JKaKTbl KQPACTbIPbIAFaH.

Tynin ce3aep: AEBUAHTTbIK MiHE3-KYAbIK, KbIAMbBICTbIK KYKbIK, OY3YLUIbIAbIK, €CKepTy, aAAbIH-aAY,
KbIAMBICTbIK-KYKbIKTbIK, TMIMAIAIK, TUIMAIAIK.
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Deviant behavior of adolescents: concept, causes, prevention

The article describes the antisocial activities of teenagers-criminal offences are dealt with on a sci-
entific level, the causes of their Commission.

It is not a secret that teenagers first of all stand as the main «serious» problem of a criminal offense,
but fight against it is conducted daily, every year increases, doesn’t decrease. Of course, this does not
mean that the criminal offense «grows» every hour, every day, every month, and the fight against crime is
not conducted. In the framework of state programs at the regional level, the district and the city is work-
ing, which has no analogues of criminal offenses and criminal offenses, gives results.
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Here we say that a child who has committed one criminal activity, «contribution» to the statistics in
the second, third and even more times. These statistics are supplemented by children who attend crimi-
nal activities under the influence of adults and children who are given free time. In any case, the fate of
such children will not leave indifferent any member of society.

The author aims at the scientific disclosure of deviant behavior, analyzing the works of domestic and
Russian scientists, taking into account the opinion of scientists.

In the article the author reveals in detail the causes of deviant behavior of adolescents committing
criminal offenses, the reasons for its prevention, prevention and effectiveness of the fight against criminal
offenses.

Key words: deviant behavior, criminal offense, prevention, prevention, criminal law effectiveness,
efficiency.
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AeBuaHTHOe noBeAeHue NOAPOCTKOB:
NMOHSITUE, MPUYUHDI, MPEAYNpPeXAeHUe

B cTaThe packpblBAIOTCS aHTMOOLLLECTBEHHbIE AENCTBUS TOAPOCTKOB — YTOAOBHbIE MPABOHAPYLLEHMS,
Ha Hay4YHOM YpOBHE PacCMaTPMBAIOTCS MPUUMHBI MX COBEPLLEHMS.

B uMCAO rA@BHbIX «Cepbe3HbiX» MPOOGAEM YrOAOBHOIO MPABOHAPYLUEHWS BXOAMT MOBEAEHUe
NMOAPOCTKOB, MPUBOASILLEE K HApYyLLEHUsM, HO 6opbOa C Hell BeaeTcs exxeaHeBHO. KoHeuHo, 370 He
03HayaeT, UTO YrOAOBHble MPABOHAPYLUEHUSI «PaCTyT» KaXKAbIA YacC, KaXAbI AeHb, eXeMecCsuHo, a
6opbbHa C MPECTYNHOCTbIO HE BEAETCS. B pamkax rocyAapCTBEHHbIX MPOrpaMm Ha 06AACTHOM ypOBHE,
Mo ParioHy U rOPOAY BEAETCS paboTa, KOTOpast AQET Pe3yAbTaThl.

B craTbe roBopuTcs, UTO pebeHOK, COBEPLUMBLLMIA OAHY MPECTYMHYIO AESTEAbHOCTb, MOMOAHSET
CTaTUCTMKY BO BTOPOM, TPETUIA U Aaxe GoAee pas. DTy CTAaTUCTUKY AOMOAHSIOT AETU, COBEpLUAIoLLMe
NMPECTYNHYIO AESITEABHOCTb MOA BAUSIHUEM B3POCAbIX, M AETU, KOTOPbIM OTBEAEHO CBOOOAHOE Bpemsi. B

AOOOM cAyuae, cyabba TakMx AETeR He OCTaBUT PABHOAYLLHbIM AOGOro YaeHa o6LecTBa.

ABTOp HalleAeH Ha HayyHOe pacKpbiTMe AEBMAHTHOrO MOBEAEHMS MyTeM aHaAM3a TPYAOB
OTeYeCTBEHHbIX M POCCUIACKMX YUEHbIX U yyeTa MHEHUS YUeHbIX.

B ctaTbe noApo6HO pacKpbIBAOTCS MPUUMHbBI AEBUAHTHOTO MOBEAEHUS MOAPOCTKOB, COBEPLLAIOLLIMX
YrOAOBHbIE MPABOHAPYLUEHUS, MPUUMHBI €0 MPeAyNnpPexAeHns, NpoUAAKTUKM U 3DPHEKTUBHOCTH

60pbObI C MPECTYMHbIMK NMPABOHAPYLLIEHUSIMMU.

KAtoueBble cAOBa: AEBMAHTHOE MOBEAEHWE, YrOAOBHOE MpPABOHAPYLUEHME, MPeAyNpeXxKAeHUe,
npoUAaKTMNKA, YTOAOBHO-NPaBoBasg 3pheKTUBHOCTb, 3(p(PEKTUBHOCTD.

Kipicme

Kazakcran PecrryOnmkaceiabiH KoHCTHYTIHSICHI-
HeIH 1-06a0pmma: «Kaszakcran Pecmybmmkachr
©3iH JIEMOKPATHSIIBIK, 3aHbIPIIbl, KYKBIKTHIK KOHE
QJIEYMETTIK MEMJICKET pETiH/AE OpPHBIKTHIPAJIbI,
OHBIH €H KbIMOAT Ka3bIHACHI — aJ1aM JKOHE aJIaMHBIH
eMipi, KYKBIKTapbl MEH OOCTaHJIBIKTAPbD» EKEHJIIr1
KOpCEeTiJIreH.

Kazakcran Pecrryonukacsiabiy TyHFBI [Ipe3n-
nenti — Enbacer H.O. HazapOaeBThiH «bomnaiakka
Oarmap: pyxaHd KaHFBIpY» (26.04.2017) arThl
MakayachbiHaa «...Emimi3 jaHa Tapuxu Ke3eHTe asK
Oactel. ...bi3miH MakcaTbIMbI3 afKbIH, OarbITHIMBI3
Oenrini, on—onemzaeri eH qambiran 30 eniHKaTapbIiHa
KOCBLTY...» €KeHIiH alTa Keirl, «KaHbIMBI3Fa CIHIeH
KONTereH Jar/bljiap MEH TalTaypblH OOJFaH KacaH
KaFuanapsl e3repTrenine, 0i3/1iH TONBIKKAH b
YKAHFBIPYBIMBI3 MYMKIH eMec... BipiHIITici — YITTHIK
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KOJ, WITTHIK MOJICHHET caKraiMaca, eIlKaHaal
XKaHFbIpy Oonmaiapl. Exinmnici — anra Oacy ymiiH
VITTBIH JaMyblHA KeJepri 00JIaThIH OTKCHHIH Kep-
TapTHa TYCTapblHAH Oac TapTy Kepek...» eKeHIITiH
HaKThUIAH TYCTI.

IIpaeHAa 12, EnOacer allTKaH «...YITTHIK KO,
WITTBIK MOICHUET CaKTaIMaca, CIIKaH Al )KaHFbIPY
OonMaiinpl. ... anFa 0acy YIIIH YIATTBIH JaMybIHA
Keaepri 0OJaThIH OTKCHHIH KepTapTIia TYCTaphlHAH
0ac TapTy Kepek...» JereH Ce3lep YpaH CHUSKTHI.
Cebe0i, ochl «kepTapTma» JereH ce3re KOFamFa
JKaT 9peKeT OOJIBIT TaOBUTATHIH KBIIIMBICTBIK, KYKBIK
Oy3yWIbUIBIK Ta Kipeni Jen oinaimbiz. Onaid ney-
re ceder, KbUIMBICTBIK KYKBIK OY3YIIBUIBIK >KaJIIIbl
KBIIMBICTBUTBIKTEI  KYpAaIl, eJiMi3[iH JKOHOMHKA-
CBIHA, JKANIBI QJICYMETTIK JKarJaiiblHa 9cep eTill,
Keperap acep eTeli.

Comnrpl cTaTrcTHKA O0HBIHINIA, KazakcTaH TYypMe-
nepinze 39000-HaH actaM ajiaM OTBIPFaHBI OCNTiI.
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39000-HbIH imIiHAEC KOMEJETKE TOJIMaFaHIap/IbIH
OapeIH Oy IBIH ©31 KOPKBIHBIITHL. Jlecek Te, o
— OMIp IIBIH/BIFHI.

backa pmaMbiFaH MeEMJIEKETTEpJEri CHUSKTHI
KazakcTtan MemJyekeTi Jie¢ KBUIMBICTHIK KYKBIK
OY3YIIBUIBIKTAPMEH  KYpec MOCelieCiH  ©3eKTi
mpoOiieMa peTiHAe KapacTeipaael. Komenerke
TOJIMaraHJap KbUIMBICTBUIBIFBI, OHBIH ceOenTepi,
caliapbl, eCKepTy MEH ajJIbIH-ally, JKalIlbl Kypec
KYprizy Macenenepi — KYH TOpTiOiHEH TycneiTin
MoceJie eKeHi eIKiMIe KachIPBIH eMec.

Bi3 kapacThIpblll OTHIpFaH Makajaaa KyH Top-
TiIOIHEH TYCHEWTIH XKacecCHipiMIep/IiH JCBHAHTTHIK
MiHE3-KYJIBIKTaPBIHBIH ceOenTepi, OHBI €CKePTY, all-
JIIH-2JTy JKOHE KbIJIMBICTBIK KYKBIK OY3YIIbUIBIKICH
KYpec JKYpri3yIiH THIMAUII Mocenenepi »KaH-
YKAKTBI KapacThIPbLUIAIbI.

Herisri 6eaim

JIeBHAHTTBI MiHE3-KYJIBIK JIATBIHHBIH «deviation
— «aybITKYy» JIeTeH CO3iHEH allbIHFaH. J[eBHaHTTHI
MiHE3-KYJIBIK — KOFam/Ia KaObUTIaHFaH epekeriepre
OarbIHOAY, ayBITKY JETCH MarbIHAHBI OepeIi.

XKacecnipimuepaiH IeBHAHTTHIK MiHE3-KYJIbIK-
Tapbl — KAIBINTaH ayBITKYIIBUIBIK )KOHE OJT aJJAMHBIH
KOFaM MEH 9JICyMETTIK TONTa KaObUIaHFaH ©31H-631
yCTay HOpMajaphbl MEH epekesiepiHe call KeIIMEHTIH
iC-OpeKeTTEPi MEH KBIIBIKTAPHI.

JIeBHAHTTBHIK MIiHE3-KYJIBIKTBIH MOHIH TYCIHY
YILiH HETi3T1 eKi YFeIMIbI 06l KepceTyre 001aabl,
OJI: KJTIBIT (HOpMa); KBIIBIK.

OsimMizre Oenru, ajgaM e3iHiH eMip KOJIbIH/IA
TYPJ1 JaFaapeicTap MEH Macesenepre Ke3Aeci, Co
MocelieNiep MEH JaraapbiCTapliaH IIBIFATBIH KOJT
i3/1en KaHa KOWMal, OHbI TYbIHJATKaH ceOenTepi
TYCIHyT€ TBIpBICAIbl. AJaMJIbl «TOKBIPAyFay OKell
TipereH cedentep OpTypii OOJNFaHIBIKTaH, OHBIH
TaOWFaThl Ja OpPTYpii eKeHi OeceHeleH Oenrii.
Conpgpiktan Oonap, agaMm emipiHae OosaThiH
KYpJielli Mocemieliep MEH JIaFIapbICThIK JKaFaainap
Ke0IH/Ie OHBIH OMIPIH «JICHIH» HEMECe «KEHIH» Jer
Oeuin kepceTyre MOKOYp erei.

«Taburm» xarmail peTiHme amaM eMipiHae 0o-
JybI KepeK Karannap/is! aiiTyra 6onaasl. MocerneH,
MEKTelnKe Oapy, 0TOachliH Kypy, OallaHbIH JyHHETe
Keinyi (T.0.) CHSAKTHI JKaFmaumap.

Omipreri  e3iMi3 o3  eTKeH  «TaOuFm»
JKaFJailaH TYBIHIANTBIH KEHOIp CHUTYyalUsIbIK
JKarmalmap TYIFaHBl JaFgapbicka Tipeyl MYMKiH.
MiHe, OChl Ke3/i¢ TYJIFAHBIH aJJIbIHIAFbl OaCThI
MIHJIET PETiHJIe TYbIHJAaFaH JIaFJapbICTaH IIBIFyFa
JKOJ i37eT, Te3 IIenriM KaObUlgayblHa JKOHE e
yakbITIIA JaFAapbiCKa OalIaHBICTBl KaKETTI KYIII

JKUHAYBIH Tajlal eTeTiH KaKeTTUTKTep maijna 0o-
Jajpl. MyHaal xaraaiabl «KaJdbIIThl CTPECC el
aTaunbl.

OMipaiH  opTypil  Ke3eHiaepiHne OoyaThiH
JIAFJaphIC JKarIaiiap MEH CHUTyalUsuIapibl aJiam-
map oprypii KaOburgaimel. Oy TyIFa JaMybIH-
Jla MaHBI3JBI PeJ aTKapanel, cebebi, Oip amam
MaFIapbICTRIH IMEMIIMIH Tayblll, opi Kapai ma-
MbIca, eHal Oipi oFaH OeHimuene anMail, ©3iH-031
Oy3yra JeiiH keTkizeni. byn amamMHBIH Jgarmapbic
KaFJaipiH KaObUTIaM, mienry MyMKiHiTiHe Oaiia-
HBICTBI.

JKacecmipimMaepaiH  IE€BUAHTTBI  MiHE3-KYJI-
KBIHBIH KaJIBINTaCyblHA KiM acep eTyi MyMKiH? ATa-
ana ma? JKok, anje OanaHbIH KbI3bIFYIIBUIBIFBIHAH
OacTaiplll, JKAJFachlH TAalKaH OFall KbUIBIFBI
ma? YKok omme Oama OoibIHIAa KOpiHOEH XKypill,
JKETETIH IIEriHe >KETKEHJE, TacalaH «IILIKKAH»
KaJIBIIITACKaH 9peKeTi Me?

Kauraii 6orana na, »acecmipiMHIH JCBUAHTTHIK
MiHE3-KYJIKbIHAH KOPIHETIH 3HMSIHIBl 9PEKETTEeP/IiH
OapibIFBl OHBIH ©MipiHE 3 KeAEpTiciH KenTipim,
OHBIH JTYPHIC aJIaM OOJIbIN KAJIBIITACYbIHA 3USHBIH
TUTI3e/.

JKacecmipimaepaiH AEBHAHTTBI MiHE3-KYJIKBIH
Oip apHara Oypyza IICHXOJIOT, MYFalIiM pei 30p
OOJIFaH/IBIKTAH, OJapblH KOCIOU JasipIIbIFbIHBIH
MaHbI3Bl  30p. SIFHM  FBUIBIMH  TICHXOJIOTO-
TearOTUKAJIBIK HET13/IepiH OaCIIbUTBIKKA AJTFaH IICH-
XOJIOT, MYFaJIiM 0J1 OallaHbIH «YHipiHe» KOChUTYbIHA
BIKNA eTyi kepek. OcCbl opaiifa, MyFajdiM MEH
JKacecImpiM apachlHIa HEMECE XKacocIipiM MeH
MICUXOJIOT apachlHJa KapbIM-KAaThIHAC MOJICHUETIH
KaIBIITaCYbIH ~ MaHbI3BI  30p. OCHl  KapbIM-
KaThIHAC MOJEHHETIH KaJBINTAaCThIpy Oama Ooii-
bIHJIA CEHIMIUIIK YSJIaThII, OHBI OYPBIC JKOJIaH
JIYPBIC JKOJIFa TYCyiHE JKOJ cinTeyi MyMkiH. Omnait
neyiMisre ceberr, KacecHipiM e3iHiH OOWBIHIAFbI
JICBUAHTTBIK MIHE3-KYJIKbIH Oijice Jie, OJaH apbl-
Ja anMad JKypyl Je MYMKiH, COHJBIKTaH, OFaH
e3reJiepre OMBIH ©3repTy apKbUIbI OJIAPMEH 13TUTIKTI
KapbhIM-KaThIHAC OPHATY, XKYHUEIl Typjae ic-opeKer
JKacayra MYMKIHIIK Oepy KaKeTTiri TybIHIAH-
nel. Coll TybIHIAFaH MYMKIHIIKTEPIiH OapibIFbIH
Oanara Oepe Oepcek, o1 OanaHbIH OoJjaliakka Je-
TeH CCHIMI apThIll, ©3 aTa-aHachlHA Ja Oackarra
Ke3KapacreH Kapai Oactaiasl. bypblH aTa-aHACHIH
ThIHJIAMAaca, He JKYpe ThIHJaca, €Hl OJapFa KyJiaK
acy, aKpUIAAacy CHSKTBI JKaKChl OJETTEPAiH OPBIH
aJTyBI KAJIBITITHI XKaFIaiFa aifHaTybl MyMKIiH.

bi3 OaiikacaHpi3, OagaHbIH JECBUAHTTHI MiHE3-
KYJIKbIHA OaiJIaHBICTBI XKAUTTAPIbl TEK «MYMKiH»
JIETeH coe3/1ep apKblUIbl Oepyaemis. by — amramrket
KaJlaMFa YiipeHe OacTaraH »acecHipiMre raHa ToH,

16 Xabapuibl. 3aH cepusicbl. No2 (90). 2019



Opcaesa P.A.

al OJ KapbIM-KaThlHAC MOJICHHMETIH JKETLIIIpiM,
KoramMaa KaObUITaHFaH epexenepre OarbIHOAM,
ayBITKYIIBUIBIK TaHBITKAH JKaT OPEKETTEPIHCH
apbuica, OapibIFbl ©3 OPHBIHA KeJepi co3cis.

MiHe3-KYJIBIK ~ JTaFJapbIChIH  TICUXOJIOTHSITBIK
KO3Kapac TYPFBICBIHAH KapacThIPaThIH OOJICaK, Ke3
KeNreH Oallara jKeKe TYJIFa pEeTiH/Ae Kapar, OHBIH
KOHIJI-KYHIH TyCiHE OTBIPBIN, OHBI JaFIaphICKa
«GKeTKi3reH» cebenTepiH ama Oincek, oHAa o Oa-
JAMEH TOJIBIK KapbIM-KaThIHAC OpHATa aJaMbI3.
XKacecmipim ae 0acka amaMIapMeH TOJBIK KapbIM-
KaThIHACKA TYCIII, OJIAPJIbIH OU-TIIKIP1 aPKbLIbI ©31HE
JISTEH KaMKOPJBIKTHI CE31HCE, KaMaHJBIK eMec,
JKaKCBUIBIK TUTCHTIHIH TYCIHCE, OHa 0JT OOMBIHIAFBI
ayBITKYIIBUIBIKKA OCHiM  MiHE3-KbUIBIKTapbIHAH
Oipaen Oonmaca aa, Oipre-0ipTe apbLIaphbl CO3CI3.

«baTeIp — e KOpFaHB) e aTa-0adalapbIMbI3
TEriH aiTrnaca kepek. bateip enjiH 0aThlp Y1 MEH
KBI3JIapbIHBIH OOJIaIlaFkl )KapKbIH OOJIATBIHBIHA €Il
KYMOH XOK. JKacecmipimisni Oanara emec, 6aTbIpra
TeHeyiMi3/e elKkanIai 1a actap jKOK.

Kazakcran Pecriybnukaceinbie Tynrsi [Ipesu-
nmenti — Enbacer H.O. HazapbaeBteiH Kazak-
cran PecnyOnukacet KoHcTUTyHMsICBIHBIH 15
JKBUTIBIFBIHA apHATFaH XalbIKAPaTbIK FhITBIMH-
TOXKIpUOETiK KOH(pEpPCHIMIAa COWUICTeH CO3iHIe
«Kazakcran KoHcTuTynusicel — OYJ1 3aH KapIiiHje
OPHEKTENTeH JKANIBIYITTHIK wuaes. On  Oi3liH
aTa-0a0amapbIMBI3ABIH KOITEreH YPIaKTapBIHBIH
A3aTTHIK JKOHE 63 TaFJbIPbIH 631 Melry MYMKIHIIr
TypaJibl, OnTik OapIira XaJbIKThIH MYAJIECIHE KbI3MET
€TEeTiH MEMJICKET TypaJbl, OYKiT ajemre Oenrisi opi
KYPMETTEJETIH TOYEIICi3 eI Typalibl apMaHIapbIHbIH
OCBI 3aMaHFbI KYKBIKTBIK TYCIHIKTEpiH OciHeneni» —
JIETeH co3epi jkKac YpITaK eciHae eKeHi co3cis.

Enbacel H.O. Hazapbaer Kasakcran Pecmy0-
JIUKACBIHBIH TOYEJICI3MITIHIH 25 KBUIIBIFBIHA Opaii
ceilirlereH ce3iHze ne, kacTap OoJaIIarbiH OipiHIIT
OpBIHFa KOWFaHBIH OiJIeMi3.

«banamap KYKBIFBI  Typajibl  XaJbIKapasbIK
KoHBEHIUSICBIHBIHY MTPeaMOyJIachiH ia OasHIaIFaH-
naif, otbachl OalaHBIH JKaKChl TOpOWE abll,
JKaH-)KaKThl JaMybIHa HETI3Ti CEMNTIriH THUTI3eTiH
KOFaMJIBIK VSIIBIK HEMEece MEXaHW3M OOIBIN Ta-
onbutanel. KonBenumsara cail op ©Oama otOachl
aTMocdepachIH/IaFbl aTa-aHa KAMKOPJIBIFBI MEH Ma-
xa00aThIH CE3iHII, OJlap TapalblHaH TYCIHYIIUTIKKE
ue 00J1a OTBHIPHII OCYl KaXKET.

Kapan oteipcak, sxacecmipiMaep OoJamarsl
VIIiH iCTEeTIN KaTKaH, icTeIep icTepAiH KaHIIaTBIKTHI
ayKbIMBIHBIH KCH €KCHIHE KO3 )KETKi3eMi3.

Kamaii nmecex Te, Kas3ipri Ke3lle OpBIH aJbII
OTBIPFaH KOMEJICTTIK )KacKa TOJIMaraHaap apachiH-
Jla OPTYpPJi KBUIMBICTBIK KYKBIK OY3YIIBUIKTBIH
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TepeH TaMBIpJIaHybl — KiMzi OoJica aa anapaaTnan
KoWMaiIbl. KYKBIKTBIK MEMJICKeTKEe KajmaM OacKaH
[IakTa KOFamfa cail caHalbl ajaM KalbIITaCThIPY
— MEMJICKETIMI3/IiH 0acThl MiHJCTTEpiHIH Oipi 00-
JaTeIH 00JIca, O MIHAETTI ICKe achIpylarbl Oa-
CThl MaKcaT JKacecHipiMAepAl KaHa pyXTa, )KaHa
Ke3KapacTa TopOueseyAeH alKbIH KopiHei.

Keitiari xe3me 14-16 xac apasIbIFBIHAAFBI
KOMEINIETTIK Kacka ToJIMaraHaap apachlHIarbl
KBUIMBICTBIK KYKBIK OY3YIIBUIBIKKa Koca, 9-13
JKac  apajbIFBIHIAFEl  JKACOCHIPIMACPIIH KYKBIK
OY3YIIBUIBIFBI Koml Tapayna. 9-13 sxac apajiblFbIH-
JAFbl  JKacecCHipiMJIEpAiH  JCBUAHTTHI  MIHE3-
KVWIBIKTapbl Here maima Oonamel? OnapasiH OOM-
BIHAA KaJbIITACATHIH JIEBUAHTTHl MiHE3-KYJIBIK
eMec, KepiciHIe, XKaKchl MiHe3-KYJIBIK O0ITyBl KEpeK
emec e eni? Here omap KyKbIK Oy3yIIBLIBIKTaH
KBUIMBICTBIK ~ KYKBIK ~ OY3YIIBUIBIKKA  Oapajibi?
Here? Kosip cypak Ta kem. bepep kayam Ta Ker.
ConJipIkTaH, a3 na 0oca, FRUILIMU TYPFBIJA capa-
JIar Kepeltik.

Kapar oTeipcak, KyKbIK Oy3yIIbI )KacecmipimMaep
(9-13) >xacafTBIH JKaT OPEKETTIH KO TaparaH Typi
YpJbIK OonaThiH 0o0Jica, YpJIaHFaH 3aTTap TEHTIE,
KHIM CeKuIIiiep. AJ, onapaaH ko0ip Kepymuriiep
03iHIH JOCTaphl, TAHBICTApPbI, HE 00JIMaca, CHIHBIII-
Ta Oipre OKUTHIH Oananap Ooibi Kenei. becikTen
Oeni wwBIKNal >xaThil, opOip OFall KaJaMblHA CEJIT
eTIel ceprek KaparaH OanaiapjblH JKaT OpeKeTKe
OapybiHa OacTel ceben He? Kim kinomi? Kopmiaran
opta Ma? Oumi ae mekren ne? JKox enge, «Kype
TY3€JII KeTep» JeH KaT KBUTBIK iCTETeH 0aTaChIHBIH
opeKeTiHe HeMKYpaiibl KapalThIH aTa-aHa Ma?

bana opranmsmiH KYHpEKTIKKe oKeml TipeHTiH
HOpCeHiH Oipi immiMaik 6osca, OyJ1 6TKeH FaChIPABIH
AsSFBIHJIAFbl KOPHEKTI IopirepliepiH ToKipuoeciMeH
nonenaenred. OpranusM KaHIIAJIBIKTHL jkac 0oJica,
OHBIH dcepi JIe COFYPIIBIM KOFaphl 00JIael. Ocipece,
ImnMIIKTiH Kepi ocepi 12, 13 xac apanbiFbiHIA
KacecmipiM opraHu3Mine acepi 3op. 12, 13-teri
JKACOCHIPIMHIH apakThIH JCEpPIHEH ecTe Ccakray
KaOieTi ToMeH/ e/ 11, O0MbIHIa HEMKYPAHIIBIK Maii-
na Oomanpl, OKYNBIKTHI Hamap MeHrepeni. CoHbI-
MEH Oipre imnmmiK >KacecHipiMHIH caHa-ce3IMiHIH
KETiyiHe, KaJbIITacyblHa 30p 3USHBIH THTI3Ei.
By oHBIH aliHanmackIHIa OOJBIN KATKaH OKHFaIapa
03 TYpFbICBIHAaH ©Oara OepyiH TOMEHJETIM,
MEKTenTeri cadakka GapMayblH KalbITaCTBIPAIB,
00c J)KypicKe, Ke3/IeHCOK OopTara oyecTeHIIpe/Ii.

MyHpgail kar KbUIBIKTAp OaJlaHbIH OOWBIH-
Jla JIEBUAHTTBHIK MiHE3-KYJIBIK KaJbIITACKIN, OHBIH
KYKBIK Oy3ybIHa OipJeH-0ip cebenkep 0ona anampl.

XKacecrmipimaep KYKbIK OY3YIIBUIBIFBI KAIITBI
KBUIMBICTBIK KYKBIK OY3YIIBUIBIKTBIH IIBITHIPMaH
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JKaKTapbIHBIH Oip FaHa TYPAKThI JKaFbIH CHUITATTaii-
TBIH KYOBUIBIC. By TYpakTBUIBIK >Kacecmipimaep
KYKBIK OY3YIIBUIBIFBI MEH JKachl TOJIMaraHjap
KBUIMBICTBIK KYKBIK OY3YIIBUIBIFBIHBIH CaHATyaH-
IBUTBIFBIHAH KOPIHII, OHBIH KYH CaibIH ecim Oapa
JKaTKAHJ/IBIFBIHA Kyorep eTKCHJIKTEH, OHbI 00J-
JBIpMay, aJJIbIH-aTy IapallapbIMeH KOCa, aFaTThIK
icTereH OalaHBIH JKEKe OACBHIHBIH CPEKIIeITIKTEePiH,
KYKBIK Oy3yIIBUIBIK CEOSTITEPiH alryFa oI alia bl
[Opcaesa, 2015a: 91].

JKacecmipiMaepaiH aibIT-yIIybIHA CaHAIATHIH
OTIIel Ke3CHJe He Hopcere OOJIChIH eJIKTErill
KeJIeTiHIH J)KaH-KaKTbl 3epTTereH FajusM T.M. SIko0-
COH, OYJI »KacTa ONapiAblH KYKBIK OY3YIIBUIBIKKA
Te3 epin KeTeTiHiH ambin Oepmai. byn nma 06o:-
ca, FaJLIMHBIH IKIpIHIIE, «JIEBUAHTTHIKTBIH Oip
oenrici» (Sko6coH,1966:256).

OTren Ke3eHJe KacocHipiMIepAiH eTIKTerill
KeJIeTiHi, JKaKChlfa YMTBUIY, YKCAFbIChl KeJIETiHi,
KOPIeHIH KaHTalarbIChl KeNeTiHi Oenrimi. Otmeni
KEe3CHHIH «KYHBIH» CHSKTBl OTKIHII eJecTep-
re Toibl Ooyybl Oama emipiHe Kayinm TeHAaipepi
ne coHAbIKTaH. JKacecmipiMHIH eJiKTeYiHiH caj-
JApbIHAH KYKBIK Oy3ybl, KbI3bIFYIIbLUIBIFbIHBIH
OCEepIHEH «KBUIMBICTHIK KYKBIK OY3yIIBLITBIKKA
Oapybpl KeOiHece OCHI IIaKTa Xy3ere acca Kepek.
MiHe, OChl OTIENI Ke3eHJe KacecmipiM OoibIHIa
JICBUAHTTHIK MIiHE3-KYJIBIK KaJbIITacca, OJ ©3Tere
YCTeMIIIK KOPCETy/IeH, ©3TeHiH MEHIIITiH/eTi 3aT-
TBI TAPTHII ANyJaH HEMECE YPhIN-COFY CHSIKTBI KaT
OpeKeTTEepJICH KOPIiHIN JKaTaIbl.

ImimMaikTiH KacecHipiM eMipiHe 3HSHBI 30P
CKCHJITIH JKOFapblAa alThin  KerTik. JKasmbl
IIIMIIKKe oyecTeHy — OanaHbl JyphIC JKOJIaH TaH-
IBIPHIT, KYKBIK OY3YyIIbUIBIKKa uTepmenei. 10-13
JKACTarbl KaceCHIpiMIEP/IiH 0achiM KOIIIUIITiHIH
TaJan-TIIEKTEpi IIEKTeH IUBIFBII KETKEHIIKTEpi,
OJIapABIH IMIIMIIKKE KYMapJIBIFBIHAH KOpiHCe Ke-
pek. A. BaiicOepr nen III. TaiiGexoBa 556 KbLi-
MBIC icTereHi yuriH aiipinranran 450 xackl Toama-
ragnapabiH - 305 KBUIMBICTBIK  ICTIEH  TaHBICY
OapeicbiHna, 41% 0ac OOCTaHIBIFBIHAH AHBIPHLI-
FaHNIAp KBUIMBICTBIK KYKBIK OY3YIIBUIBIKTBI Mac
KyHinge icrece, 72% kamayra (BaiicOepr 1968:
185) anbinranFa JCHiH Jie, KeHiH JIe YHeMI 1IIKEeHIH
aliTa Kemin, OJapJblH INIHJIE >KACOCHipiMIepIiH
OOJIFaHBIH aTal OTKEH.

Epecekrepre kaparaHaa JKacecHipiM KYKBIK
OY3yIIBUIBIFBIHBIH €PEKILENiri epTeHri KYHIi He
0oJapeIH  OMIaMayIIBUIBIK, MOH OEpMEeyIITiK.
KesTkenreH KyKbIK Oy3yIlIbUIBIKKA Oapap ajijibIH-
na Oenrimi Oip MakcaT KONMaWIbl, COHJBIKTaH,
OJIApJIBIH KOJIBIMEH KY3ere acKaH aT opeKeTTep
kebOiHece, OipIeH TYTaHbII, Oip/ICH ICKEe acajibl.

benrini raneimpap E.B. BongpipeB men A.A.
['eprieH30H IMNIMAIKTIH calgapblHAH >KacecHipimM
OpPraHM3MIHIH HMKEMIe KeJIMeH, OWbIHA KeJTrCHiH
iCTeyiH, COHBIH cayJapblHaH Oipeyre Kaifbl, ©3iHe
COp OKEJICTIHIH jKa3a KeJil, OJap IbIH KOJIBIHAH Mac
KYHiH/Ie KacakaHa TypJe agam eitipy — 63%, 30p-
nay — 30,4% pet opbiH anraHbH atan eTkeH (bo-
neipeB 1986: 184).

OpuHe, IMiMAIK YCTIHIE ayblp KBUIMBICTBIK
KYKBIK OY3yIIBUIBIK 1CTETeH aJaM >Ka3achl aybIpia-
Maca, KeHiIgeMeni.

Kammer  KYKBIK ~ OY3yIIBl  jKacecripiMre
Oomamakka gereH Oenricizmik ToH. Ochl opaiina,
H.B. JIsicc ner U. A. CononkuHHIH 3epTTeyepi onap
’KacaraH KbUIMBIC MYJIIKTIK OOJIBIT KEJICTIHIH aiiTa
KeJin, KYKbIK Oy3yra ceben OoJFaH IEBHAHTTHIK
HUETT] aHBIKTAaFraH.

Faneivpap  mikipiHmie, — »KacecmipiMIepIiH
KOJIBIMEH aCKaH KbIJIMBICTBIK KYKBIK OY3yIIIBUTBIKTAP:
Oac maiimaceiH oimay — 90%; mocrapbiHa epreH-
nep — 2%; KbI3bIK eMipre yMThUTYIIBUIBIK — 0,9%;
Oacka HuerTep — 3,8% CHUSKTHI KbUIMBICTHIK KYKBIK
OY3YIIBUTBIK OpEKeTTep/ll Kypall, €peKIIeIeHTeH.
Byt KyKbIK Oy3y1ibl Oananap sy Kepi KbUIBIKTapbIH
Tarbl Oip karbiHaH ambin Kepcereai (JIssic 1970:
198).

ConbIMeH, 013/1iH OMBIMBI3IIA, KYKBIK OY3YIIIbI
Oananmapra asyChbI3[bIK, KOPCEKBI3apibIK, Kepe
aJIMayIIbUIBIK, MEHMEHIIUIIIK, OTIpiK alTyIIBIIBIK
ToH Oosica, Oy ara-aHa TapamblHAH OJIAPJABIH

KaJaMblHa OakKpUlayIblH OOJMaybl, HEKYpauibl
Kapaysbl cajlapslHaH 00JIca Kepek.
XKacecmipimaep  KYKBIK  OY3YIIBUIBIFBIHBIH

IIHJe TONTAaCKaH KYKbIK Oy3yIIBUIBIK YJIKEH OPBbIH
anazgpl. Tonrachl KYKbIK Oy3yLIBUIBIKTBI OOJIIBIP-
May, aljIbIH ajy InapaiapblH iCKe achlpy 0acThl
minzet (Opcaesa 20150: 88).

Jlao Um Yk 3eprreyiepi O0HbIHIIA, OY3aKbUIBIK,
KYII JKymcay, ilIKi icTep KbI3METKepJepiHe Kap-
CBUIBIK KOPCETY, ajlJlall MCHLIIKTET1 3aTThl ©31HEe HeM-
JIeHY, €CIPTKi allbIll caTy OCBIHJAil TONTAaCKaH TOI-
TapMEH KYy3ere acajbl. SIFHM MyHJlail KbUIMBICTBIH
80%-1 OanmanmapAbIH TONTACKaH TONTApbIMEH jKaca-
nazel. TonTackaH KYKbIK OY3YIIBUIBIKKA KbI3AapIbIH
Jla KaThICybl OKiHIITI kail. Ke3napman kypanran
TONTap YIAaplaH KypajfaH TONTapra KaparaHjaa
Ocpik OoaMalTBIHBI monmendi. KyKblk Oy3raHHaH
KeWiH MyHJ1aif TorTap Te3 Tapaiibl ekeH. SIFHu, onap
keOiHece 2-3 Hemece 3-4 agamHaH Typajsl. Kei3 Oa-
Janap/aH MyH/Iail TONTapAbIH YiBIMIaCybIHA ce0eT
OostFaH Hapce 00cC Kypic, 1IIIM/IIK, aTa-aHa Taparibl-
HaH Oakputay1eiH 6onmaysl (Jao Yu Yk 1986: 29).

Amepukanblk 3aHrep-rasiibiMm 9. CarteplieH]
agaMJbl JKaT OpEeKeTKe amnapaTblH JEeBHAHTTHIK
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Opcaesa P.A.

MiHE3-KYJIBIK PETiHJe COJ aJIaMHBIH eMipJie YHEeMI
«KOPJIBIK KOpy1» HeMece «bayarart ecTyi» JereH 0o-
naThiH. Jlon OChIHIAM MIKIpJl KOJIaraH IMISTEIIIK
raneivaap (k. Cuma, P. Mapuc, B. Jlazepsui, C.
BpaiiaHT) neBHAHTTHIKKA JKaH-)KaKTHI capajiaraH.

k. Cuna (Cuma 2000:49) mikipi Oo¥ibIH-
1a, JIGBUAHTTBUIBIK alaMbl «EPEKIe» KbIPhIHAH
kepcetce, P. Mapuc, B. Jlazepun (Mapuc 1981:
88) coJl «epeKIIeNKTIH» KbUIMBICTBUIBIKKA ara-
pateiabiH kepcetkeH. C. bpaitant (bpaitant 2001:
92) Ta >KoFapela aWTKAHBIMBI3IAH, O OCBHIHIAM
YCTaHbIMJIa EKEHIH aliTKaH.

An, JIx.Kyppa HeBHAaHTTBIK MiHE3-KYJIBIKTHI
JKaJIIBI OalTaHbIH KaT OPEKETIMEH CAJIBICTBIPA OTHI-
PBIIL, KOPBITHIHbLIAY Kepek ekeHiH (Kyppa 2000:34)
Kasca, (PaHIy3AbIK 3epTTEYI, JJICYMETTaHYIIIbI
D. JIfopkreidM sKacecIipiMAepmiH IMKi JKaH-
JYHUECIHEH CBIPTKA HIBIKKAH OPEKETTi dJIeyMETTIK
KYOBUIBIC PETiHJE KapayAblH apTHIKTBIFBI OOIMaii-
TBIHBIH ambin kepceTTi ([Jropkreiim 1994: 159).

Ik Kyppa men O. JIfopKkreiiMHiH MiKipiH Konga-
FaHIap KarapblHAa OOJFaH aMEPHUKAIBIK FaIbIM-
seprreymi @. KnarcOypH ae kacrap MocelneciHe
TOKTall KeJie, OJIapJIbIlH epCi OpEKeTTEepiHIH call-
JIapbIHaH OOJIATBHIH ©31HE KOJ Cally OpEeKeTTepiHIH
JIc OpbIH aJlaThIHBI OOJIATBIHBIH, OHBI Jla OCBI
JICBUAHTTBHIKTBIH Oip Oeinrici peTiHae Kapaca OoJia-
TBIHBIH TYKbIppiMAaraH (KnarcOypu 1976: 129).

Jx. JIxeitkooc [Ix, K. [Torrep mikipaepinte,
«.oKacecmipiMaep  apachblHAAaFbl  JICBHAHTTHIK
OpEeKeT — KBUIMBICTBIK KOPCEKBI3apJbIK HEMece
KopealMaylIbUIBIKTBIH ~ HOTIKec»  ([keikobc
1998: 132).

Bi3giH OWBIMBI3IIA, TIETEIIK FaIBIMAAP MCH
QJIeyMeTTaHymIblIap MiKipiMeH KeJicyre Ooia-
ThIH CHAKTHI. JKacecmipiMaep KOJbIMEH jKacaliFaH
KBUIMBICTBIK KYKBIK OY3YIIBUTBIKTHIH Kali-KalHCHICHIH
aJicaKk Ta, OHBIH TAMBIPbIH TEPEHre KaWFaH, CaH-
cayajbIiFblH Kepy 0osanel. Omait eHTIHIMI3, COHFBI
Ke3[Ierl CTaTHCTHKAJBIK MoOJiMeTTep 013 yIIiH
«COUIIEHTIHY NEeHreiTe JKeTKEHI CIIKIMTe JKaChIPBIH
€MECTITIHE KO3 XKETKi3yre 0oJiabl.

Orangpik ranbiM A.T. AxakaHOBaHBIH 3€pT-
TeylnepiHe CYHeHCeK, Kasipri Ke3je JeBHaHT-
ThI MiHE3-KYJIBIKTBI 3€pTTe€y €Ki OarbiTTa Kapac-
THIPBUIAIBL:

— OipiHIIICI — ICHXUKAJBIK JCHCAYIBIK HOpMa-
ChIHAH AyBITKBbIFAaH MiHE3-KYJIBIK peTiHne (Kyike
aypyJiapbl, IICUXOCOMATUKAJIBIK OY3bUTyNap, MaTo-
JIOTHSITBIK, KYH JKoHE T.0.);

— EKIHIIICI — «JICyMETTEHIIPY — JIe3aanTalus
— OKIIayJay» KYKbIKTBIK, MOJICHU )KOHE dJIEYMETTIK
HOpMaJapabl Oy3ybIMEH OaisIaHBICTHI QJICYMETTIKKE
Kapchl MiHe3-KYJIbIK (AkakaHoBa 2009: 36).
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JleBUalMsiHBIH ©H alKbIH KOpiHICiHe JeNUH-
KBEHTTI (KYKBIKKA KapChl) >KOHE KPHUMHHAJIBI
(KBUIMBICTBIK) ~ MiHE3-KYJIBIK Jkatanel. [lcuxo-
JOTHSUTBIK ~ CO3JIIKTE  JICBUAHTTBHI ~ MIiHE3-KYJIBIK
«amaMHBIH Oenrimi Oip Koramma OeKITiIreH He-
MecCe KaJIbIITaCKaH HopMaJlap MEH YMITTepre cai
KEeIIMEHTIH iC-OpeKeTi, KbUIBIFbD» JETeH MaFblHaJa
OepinreH. COHABIKTaH J1a aybITKbIFAH MiHE3-KYJIBIK
NICUXOJIOTHS, TIENaroruKa, IMCUXHATPUS CEeKIIII
FBUTBIMIAPBIH 3€PTTEY HBICAHBI 00OJICA, QJICYMETTIK
KYOBUIBIC PETIHIE QJIeyMETTaHy, KYKbIK, QJIEyMETTIK
TICUXOJIOTHST FBUIBIMIAPBIHBIH 3€PTTEY MOHI OOJIBII
TaOBLTAIBI.

JeBnanus (aybITKYIIBUIBIK) KOIIIUTIK MaKyJl-
JlaFaH HoOpMaJlap MEH OCJTIGHIeH CTaHAapT-
TapiaH  (MOpaJbABIK,  OQJICYMETTIK,  3aHJIBIK)
ayBITKBIFAaH MiHE3-KYIBIK Aen ecenreiemi. Ilcuxo-
JIOTHSIIa aJlaMHBIH OCJICCHMIUIIK JCHICHIH KopceTy
YIIiH ic-OpeKeT, KapbIM-KaThIHAC, TaHBIM CEKiJi
YFBIMJIAPMEH KaTap «MIHE3-KYJIbIK» TEPMHUHI KEH
KOJIIaHbIaabel. Ke3 KelareH MiHe3-KYJIbIKKa Oara
Oepy opAaifbIM KaHzaii 1a Oip HOpMaMeH CaJIbICThI-
PYIBI KQXKeT eTefi. Anaiina, oKiHilKe opaii, 0apIIbiK
MyLIenepi Kajumbl HOPMATHBTI TajanTtapra cai
OpEKeT eTeTiH KOFaM JKOK. AYBITKYIIBUIBIK KBEHTTI
(KYKBIKKa KapChl) )KoHEe KpUMUHAIBI (KBIIMBICTHIK)
MIHE3-KYJIBIK JKaTajbl. [ICMXOJOTHSIIBIK CO3JIKTEe
JICBUAHTTHI MIHE3-KYJIBIK «aJaMHBIH Oenrim Oip
Koramaa OEKITUITeH HeMece KalbINTacCKaH HOp-
Majap MEH YMITTepre cail KeJIMEWTiH iC-opeKeTi,
KBUIBIFBD) JIeTeH MarbiHana OepinreH. COHIBIKTaH
Jla aybITKbIFaH MIiHE3-KYJIBIK TCHXOJOTHs, Ie/a-
TOTHKa, NICUXHUATPHUS CEKIJII FHUIBIMAAPIBIH 3€pT-
TEy HBICAHBI OOJICa, SJIEYMETTIK KYOBUIBIC pETiHAe
QJIEYyMETTaHy, KYKBIK, OJICYMETTIK IICHXOJIOTHUS
FBUIBIM/IAPBIHBIH 3€PTTEY MOH1 OOJIBIT TaObLIAIbI.

C.A. benwueBa JEBUAHTTHI MiHE3-KYJIBIKTAFbI
QJICYMETTIK aybITKY/Ibl ObLIANIIA TONTACTHIPAIBI:

a) NadiJakyHeMIIK OarbITTap: MaTepHalbIK,
KapKbUIBIK, MYJIKTIK Maiiga Ta0yFa YMTBUIyMEH
OaifmaHbICTHI 3aH OY3YyIIBIIBIK, TEPiC KbUIBIK. bymap:
YPJIBIK, TOHAY, aJIbIIICATAPJIBIK, AJIASKTHIK XKOHE T.0.;

9) KacTaHJBIK OarbITTap: JKEKe TYJIFara KapChl
OarpITTAIFaH OpEKeTTep: TN THUTI3y, OY3aKBUIBIK,
YPBIIT COFY, OJITIpY, 30piay JKoHe T.0.;

0) onmeyMeTTiK eHkap Typiepi: OeyceHai emip
CANIThIHAH KalIKaKTay, a3aMaTThIK MIHJICTTep/ICH
0ac TapTy, KEKe JKOHE JJEYMETTiK MacelesepIi
mienryre KyJbIKChI3 Ooiy. By Tomka skymbIcTaH,
OKyJaH 0ac Tapry, Ke30eliKk, MacKyYHeM/IiK, Halla-
KODJIBIK, TOKCHKOMAaHHUsI, ©3-631HE KOJ IKyMmcay
xoHe T.0. xxaransl (benmmyera 1986: 36).

XKacecmipimaepaiH KBUIMBICTBIK KYKBIK Oy3y-
[IBUTBIFBIHBIH QJIIBIH-aJTy YIIiH OJapiblH OOMbBIH-
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Jla aybITKbIFAaH MIHE3-KYJIBIKTBIH KaJjlail, KalaaH,
HEeNIKTeH TYBIHAAWTHIHBIH amry aca Kaxer. Cou
TYPFBIZIAH Kapacak, aybITKYIIBUIBIK «IICUXUKAJIBIK
JICHCAYJIBIK HOPMAChIHAH ayBITKbIFaH MIiHE3-KYJIBIK
peTiHme» KOpiHill KaHa KOMMaii, «aJleyMeTTeHAIpYy
— Jie3a/ianTalys — OKIIayinay» KYKBIKTHIK, MOJICHU
KOHE OJIeyMETTIK HopManapisl Oy3ybIMeH Oaii-
JIAHBICTBI ~ QJIEYMETTIKKE KapChl MiHE3-KYJIBIKY
peTiHze KopiHeTiHiHe, NEeBHAHTTHI MiHE3-KYJIBIKTHI
OCBl €Ki OaFbITTa 3EpPTTEy KaKeT CEKEHIHE K63
KETKI3TeHIeHMI3.

Komenerke TonmaraHaapAblH JCBUAHTTHI MiHE-
KYJIBIKTAPBIHBIH CaJJIapbl KONTEreH OPHBI TOJIMAac
OKIHIIITEP MEH OPHBI TOJIMAC KaHFBI-KacipeTTepre
OKEJIIN JKaTKaHbI, OMIP IIBIHIBIFBl CKEHIH JKOKKa
mibIFapa anMaiMen3. KyHiHe 0ec KbIIMBICTBIK KYKBIK
OY3YIIBLIBIK JKacayica, COHBIH Oipeyi jkacecripimre
THECLTI eKeH. O©3iMi3re Oelrii, eaimisae KyHiHe Oec
eMeC, MBIHJ[aFaH KbUIMBICTHIK KYKBIK OY3YIIBUIBIK
tipkeneai. COHBIH iMIiHIE KOMEJIETKEe TOJMaraHFra
KaHIIIaChl TUECLITI EKEHIH, ECeNTel KopiHi3. AWTHail,
OWJIayIbIH ©31 KOPKBIHBIIITHI.

Kanait necek Te, IIBIHABIKKA KO3 JKyMma
KapaMalThIHBIMBI3 aHbIK. COHJIBIKTAaH, TOPTIIKE
Kapchl MiHE3-KYJIBIK; aHTHOJICYMETTIK (KOFaMFa
Kapchl); TETUHKBEHTTI (KYKBIKKA KAWIITBI KEJIETiH);
ayToarpecCUBTI MIHE3-KYJIBIK CHUSKTBI aybITKbIFaH
MiHE3-KYJIBIKTap/IbIH aJIJIbIH aiMaca O0JIMaiIbl.

KopbITbIHABI

JKammer skacecmipiMmep JEBHAHTTHIK MiHE3-
KWIKBIHBIH, ~ aJIAbIH-aJIyAa, JKaJllbl KBIJIMBICTBIK

KYKBIK OY3YIHIBUTBIKTBIH AJJBIH aJiblll, €CKEepTyie
MEKTENTiH pelli 30p eKEeHiH aWTmacka OoiMaii-
nel. Omaii neyre 0acThl ceOern, MEKTEN TaparblHaH
ICTENTeH ic-IapaiapAblH OapibIFBIHBIH HOTHXKEI]
00yBl MEH HOTIDKECiH Oepyl — OKyIIbLIapMeH
KYMBIC 1CTEY/IIH epeKIIeINITiHIe AeT OUITaiMbI3.

bizpin mikipiMismie, >kacecmipiMAepaiH Je-
BUAHTTHIK MiHE3-KYJIKBIHBIH HOTH)KECIHEH KbIIIMBIC-
TBIK KYKBIK OY3YIIBUIBIKTAp TYBIHAAMAC YIIiH:

— ara-aHa TapanblHaH KaJlarajayJblH XKiTi 00-
JIBIII, KACOCHIpiMIIEpIiH 00C YaKbITHIHBIH a3 O0TYHI;

— MekTenTe OONaThlH  yHipMenep  CaHbBIH
KeOelTin, orfaH MeiuliHIIe Kem OajaHbl Tap-
Ty KapacTwpbuica (MEKTemTeri yiipmernep Karas
KY3IHIE <OKYMBICY ICTeY1 JIe MYMKIiH);

— CIIOPTKa KaThICaThIH Oananap e3re Oajanap-
IbI 12 TapTy/Abl KapacThIpaThIHAAN BIHTAJIAHABIPA-
TBIH OPTYPIIi MIapanap KapacThIpbLUICa;

— KYKBIK KOpFay KbI3METKEepJepiMeH Ke3Jecy
KMl YHBIMIACTBIPBUICA (MEKTEI HWHCIICKTOPBIHBIH
KaJlarajaybl KoOIHeCe KETKUTIKCI3 1K TAHbITAIbI);

— TopOHMe KOJJIOHHMSICBIHA KbUIBIHA Oip peT
Ooica ma, Oamamapapl «casxaTKay arapy apKbUIbl
oJIapJIbIH Ke30eH KepreHjepi OoJjamiakra KOFaMra
JKaT opeKeTKe OapMayblHa TOCKaybLl OonaThIHAal
Oouica.

Byn — opuHe, YCBIHBIC KaHA. ¥ ChIHBIC CYPaHBIC-
TaH TYBIHAAUTBHIHBIH €CKEepCeK, ceOer Ke3 KelreH
HOpCEHI aiiplH anyra urepmeneiai. COHABIKTaH,
KaceCHIpIMIEP/IIH JCBUAHTTHIK MIiHE3-KYJIbIKTa-
PBIHBIH cebenTepid 0oapIpMay YIIiH €H alabIMEeH
ceber-cangap/ibl TYBIHIATKAH aJFbl MApTThl aHBIK-
Tacak, ajJblH ajly KUbIHFa COKIIAC JIeT OWIaliMBbI3.
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Capraes C. /1.

3aMeCTHUTENb JUpeKTopa JlenapraMenTa o pacciief0BaHUIO TPAHCIIOPTHBIX MPOUCIIECTBUH
Y MHUUIEHTOB MUHHCTEPCTBA 110 MHBECTULMAM U pa3BuThio PecnyOnuku Kazaxcran,
Kazaxcran, . Hyp-Cynran

AAKOTOAbHAS AAAUKLUNA
B CUCTEME AEBUAHTHbIX ®OPM INOBEAEHUA
HECOBEPLUEHHOAETHUX

Peluerre BonpocoB 60pbObl C AAKOrOAM3aALIMEN HECOBEPLLIEHHOAETHUX MPEACTABASIETCS Hanboaee
3(pheKTMBHBIM TOABKO MyTeM MCCAEAOBaHUS 3aKOHOMEPHOCTEN reHe3nca U AQAbHENLLEro pasBuTHs
MeXaHM3Ma aAAMKLIMIA M aAAMKTUBHBIX (DOPM MOBEAEHMS, OAHOM 13 KOTOPbIX SBASIETCS aAKOrOAM3aLIMS
HEeCOBepLUEHHOAETHUX. AHAAM3 aAAMKUMIA W aAAMKTMBHBIX (DOPM MOBEAEHMS AQeT BO3MOXHOCTb
AAS TIOHVMMaHUSI MX PEaAbHOrO MecTa B CTPYKType OOLLEeCTBEHHbIX OTHOLUEHWiA, MPOrHO3MPOBATH
MOCAEACTBMS MX PACNpPOCTPAHEHUS M MPUHUMATb MEPbI AASl YCTPAHEHMS 3TUX HEraTUBHbIX IBAEHWIA.

AHTUCOLMAABHOE MOBEAEHME HECOBEPLLEHHOAETHEr 0 B (DOPME aAKOr OAM3aLMK B3aMMOOOYCAOBAEHO
BAMSIHUEM Pa3AMUHbIX (hakTOPOB, B MEPBYIO OYEpeAb BHELLHEN COLMAAbHOM CpeAbl (B 0COOEHHOCTU
MMKPOCPEABI), a TakXe WHAMBUAYAAbHbIMU OCOOGEHHOCTSIMM AMUYHOCTM HECOBEPLUEHHOAETHETO,
KOTOpble 00YCAQBAMBAIOT €r0 MHAMBMAYAAbHOE pearvpoBaHMe Ha Pa3AMuUHble XKM3HEHHble HeyAauw,
CaMOCTOSITEAbHOE peLLEeHME KOTOPbIX AASl HECOBEPLLEHHOAETHErO NMPEACTABASETCS MPOOAEMATUYUHBIM.

KatoueBble cA0Ba: HeCOBEPLUEHHOAETHUI, aAAMKT, AAAMKLIMS, aAAVMKTMBHOE NMOBEAEHME, aAKOTOAU-
3aLMsl, COLMOAOTMYECKMIA ONPOC, NPOMUAAKTUKA, MPEAYTNPEXAEHME, Mepbl 6OPbObI, AHTUAAKOrOAbHas
MOAMTHKA.

Sartaev S.D.

Deputy Director of the Department for investigation of accidents and incidents
of the Ministry for investment and development of the Republic of Kazakhstan,
Kazakhstan, Nur-Sultan

Problems of alcoholization as a distributed form
of addictive behavior of minors

Solving the problem of combating alcohol abuse in minors seems to be the most effective only by
studying the patterns of genesis and the further development of the mechanism of addiction and ad-
dictive forms of behavior, one of which is the alcoholization of minors. The analysis of addiction and
addictive forms of behavior makes it possible to understand their real place in the structure of public
relations, to predict the consequences of their distribution and to take measures to eliminate these nega-
tive phenomena.

Antisocial behavior of a minor in the form of alcoholism is interconnected by the influence of vari-
ous factors, primarily the external social environment (especially the microenvironment), as well as the
individual characteristics of the minor’s personality, which cause his individual response to various life
problems, independent solving which for a minor is problematic.

Key words: minor, addict, addiction, addictive behavior, alcoholism, sociological survey, prophy-
laxis, prevention, control measures, anti-alcohol policy.
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Capraes C./1.

Capraes C. A.

KasakcraH Pecnybamkachl MHBeCTULMSAQD XKOHE AaMy MUHUCTPAIriHiH KeAiK oKuFarapbl MeH
OKbIC OKMFAAAPAbI TEKCEPY AeMapTaMeHT AMPEKTOPbIHbIH OpbiHGacapbl,
KasakcraH, Hyp-CyATaH K.

MackyHema ik npobreMarap KomeAeTKe TOAMaFaHAAPAbIH,
AAAUKTUBTIK MiHe3-KYABIFbIHbIH, €H, TapaAfaH Typi

KomeAreTke TOAMaraHAQPAbIH MACKYHEMAIK MNpo6AeMarapbl MOCEAEAEpiH  LUelly reHe3UCTiH,
3aHABIAbIKTAPbIH >KOHE KOMEAETKE TOAMAFaHAAPAbIH, MACKYHEMAIriHiH 6ip Typi apAMKUMS MeH
AAAUKTUBTIK MIHE3-KYABIKTbIH, TYPAEPIH 3€pTTey apKblAbl TUIMAI GOAbIN TabblAaAbl. MiHE3-KYABIKTbIH
AAAMKLMSIAAD MeH aAAMKTUBTIK HbICAHAAPbIH MYKMUSIT TaAAdy OAApAbIH KOFAaMABIK KaTblHacTap
KYPbIAbIMbIHAQF bl HAK Tbl OPHbIH TYCIHYTe, OAQPAbIH TapaAybl CaAAAPbIH BOAXKAYFa dKOHE OCbI XKaF bIMCbI3
KYObIABICTapAbI >KOI0 YLLiH WapaAap KabblAaayFa MyMKIHAIK 6epeai.

KemeAeTke TOAMaFaHHbIH MacKyHemMAey TYpiHAETI

OEeMOACYMETTIK MIHE3-KYAKbl 8P TYPAI

hakTopAapAbIH, GipiHLI Ke3eKTe CbIPTKbl 9AEYMETTIK OpTaHbiH (MMKPO OpTa epeklUeAiKTEPiHAE)
aCepiHeH, COHAAM-aK, KOMEAETKE TOAMAFaHHbIH, XXEeKe TYAFaCblH XKeke epeklleAiKTepMeH GaAaHbICTbI,
OA KOMEAETKE TOAMaFaHHbIH 9P TYPAI OMIPAIK COTCI3AIKTEpiHE >Keke opekeT »KacayblHa cebernui
60AaAbI, OAAPABIH AePOEC LIeLliMi KOMEAETKE TOAMaFaHFa NpobAeManbl GOAbIM TabbIAAAbI.

TyiiiH ce3aep: KoMeAeTKe TOAMaFaH, AAAMKT, AAAMKLNS, AAAMKTUBTIK MiHE3-KYABIK, MAaCKYHEMAK,
SAEYMETTIK CayaAHaMa, aAAbIH aAy, eCKepTy, KYpec LiapaAapbl, MaCKYHEMAIKKe Kapcbl cascar.

BBenenne

B coBpemMeHHOlN OTE4eCTBEHHOW NMPABOBOM Ha-
YK€ MAaJIOMCCIEJOBAaHHBIME OCTAIOTCA HPOOIEMBI
AJIMKTUBHBIX (POPM OTKIIOHSOIIETOCS TTOBEACHUS
HECOBEPIICHHONECTHUX.  AJUKIuUS  (aIIUKTUB-
HOE TIOBE/ICHHUE) — IPEACTAaBISET cOOOH MaryOHyIo
CKJIOHHOCTb HECOBEPIIEHHOJIETHETO K YeMy-JIIM0O
HETaTMBHOMY: K Ta0aKOKYPEHHIO, alKOTOIU3MY,
HapKOMaHUH, OpOJSDKHUYECTBY, MOIPOIIANHU-
YEeCTBY, CKJIOHHOCTH K ToOeraMm u3 joma u nap. B
HaIlleM HCCJIEJJOBAHUN MEPBOCTENEHHBI HMHTEpec
NpeACTaBIsIeT NpodiieMa alKOroJIM3alul HECOBEP-
IICHHOJIETHUX, KaK OJHOW U3 (OpM aqUKTHBHOTO
MOBEJICHUSI, B KOHTEKCTE KOTOPOI MBI U OyJieM pac-
CMaTpHBaTh JAaHHYIO IPOOIEMY.

be3 monmmanns MexaHW3Ma BO3HUKHOBEHHS
W TIPOTEKaHHS aJJIUKIUHA, TPYIHO aHaJIHU3HUpPOBAThH
MHOTHE IPO0JIEMBI IPaBOHAPYILIICHUI HECOBEPILICH-
HOJIETHHX, @ TaK)K€ BOIPOCHI, KOTOPHIE B MEPBYIO
ouepe/b KacaroTcsl MpobieM aJKorojn3Ma, SIBIISIO-
HIErocsl OJJHUM M3 OCHOBAaHUH U1 (opMUpOBaHUS
YCTOWYMBBIX HABBIKOB JIEJTMHKBEHTHOTO TIOBEICHHS
HecoBepuieHnonetnero (JKermucbaes 2013: 121).

CyTb JaHHOTO aJIMKTUBHOTO NOBEACHUS HECO-
BEPIIEHHOJIETHETO 3aKII0YaeTCsl B CTPEMIICHUH W3-
MEHUTbH CBOE NICUXUYECKOE COCTOSTHUE TTOCPEICTBOM
npreMa ajKoroJs, YTO MO3BOJISIET HECOBEPLICHHO-
JIETHEMY Ha CBOeoOpa3HO# puKcannu BHUMAaHHS Ha
OTIpe/IeTICHHBIX MpeAMEeTax MM BHUIAX JIeATeNbHO-
ctu. [Ipu 3TOoM mponecc ynoTpebiaeHus: ankoros,
B TIOCTIE Iy TOIIIEM TIPUBA3aHHOCTh K HEMY U €T0 Jei-
CTBHIO COIPOBOXKJIAIOTCS Pa3BUTHEM WHTCHCHBHBIX
SMOLMH W NPUHUMAIOT TaKHE pa3Mephbl, YTO aJKO-
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roJIb HAYMHAET YIIPABIISTH )KU3HBIO HECOBEPLIEHHO-
JICTHETO, JINIIAET er0 BOJIH K IPOTUBOJICHCTBHUIO a1-
mukiud. Takast popma moBeneHHs XapaKTepHa JUis
HECOBEPLICHHOJIETHUX C HU3KOH IEPEHOCHUMOCTBIO
IICUXOJOINYCCKHUX 3an}II[HeHI/II71, IIOXO aJalTu-
pYIOLIUXCsl K OBICTPOH CMEHE XKM3HEHHBIX 00CTO-
SITEJIbCTB, CTPEMSILIMXCSI B CBSI3U C 3TUM ObIcTpee
U TMpOoUIe AOCTUYb MCUXO(U3NOIOTHYECKOrO KOM-
¢dopTra. AnauKuusi UIs HUX CTAHOBUTCS YHUBEp-
CaJIbHBIM CPEACTBOM O€rcTBa OT PeajbHOM >KU3HU
(Haraes 2009: 73). Jlns caM03auThl HECOBEPIIICH-
HOJIETHUE C QJJUKTHBHBIM THIIOM ITOBEICHHUS HC-
II0JIb3YIOT MEXAaHU3M, Ha3bIBAE€MbIil B IICHUXOJOIMU
“MBIIIUIEHUEM T10 JKEJTaHUIO ": BOMPEKH JIOTHKE MPH-
YUHHO-CJICACTBEHHBIX CBSI3€H OHU CUMTAIOT pPeajb-
HBIM JIMIIb TO, YTO COOTBETCTBYET UX KeJIaHUSIM. B
HUTOI'C HApyHarOTCsad MEKIMYHOCTHBIC OTHOIICHHA,
1 TIOAPOCTOK OTUYKJACTCS OT OOLIEeCTBa.

AIJIMKTUBHOE IIOBEICHUE, INPEICTABICHHOE B
BUJIC aJKOTOJNM3alUK, (GOpMUPYETCs] MOCTENEHHO.
Hauvano oTKJIIOHEHUWsS CBSI3aHO C TeEpeKWBaHHEM
HMHTEHCUBHOI'O OCTPOTO M3MEHEHUS NCUXUYECKOI'0
COCTOSIHUSI HECOBEPILICHHOJIETHETO B CBSI3U C MpPU-
HSTHEM aJIKOTOJIbHBIX BELIECTB, BJIEKYIIMX 3a CO-
0ol ompeaeleHHbIC HECTaHIAPTHBIC JCUCTBUS, a
TaK)Xe MTOHUMaHUEM TOTO, YTO CYIIECTBYET OIpeie-
JICHHBIH CIIOCO0 M3MEHHUTH CBOE ICHUXOJIOTHYECKOE
COCTOSIHME, UCIIBITaTh YyBCTBO MOIBEMA, PAJOCTH,
JKCTa3a.

B mnocneaytomem dopmupyercst ycrodumBas
I10CJIEI0BATEILHOCTD MIPUOETraHus K CPEACTBY al-
JUKINN — aJIKOI'OJIBHBIM BE€UICCTBaM.

CroXHBIE JKU3HEHHBIE CUTYallMH, COCTOSHHUS
IICUXOJIOTMYECKOI0  TUCKOM(OPTa MPOBOLUPYIOT
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ANKoroiIbHAs aJIUKIUSI B CHCTEME JCBUAHTHBIX q)OpM TMOBEACHU S HECOBCPIICHHOJIECTHUX

aAIUKTHBHYIO peakuuio. [locreneHHo Takoe mose-
JICHWE CTAaHOBUTCS TPUBBIYHBIM THUIIOM PearupoBa-
HUS Ha TpeOoBaHus peanbHON ku3HU. [Iponcxoaut
(opMHpOBaHNE aATUKTHBHOTO MOBEACHUS KaK MH-
TErpayibHOM YacTW JMYHOCTH, TO €CTh BO3HHKAET
Jpyras JHAYHOCTBb, BBITECHANOIIAS MW paspylIaro-
mas MPeXHI0K. DTOT MPOIECC COMPOBOXKIAETCA
BHyTpeHHe#l 00ph00ii, BOSHUKHOBEHHEM UYyBCTBA
TPEBOTH, CTpaxa W Pa3IMYHOTO pOJa COMHEHHH,
CTAHOBSIIIUXCSl HABSI3UMBBIMH, HEOTPBHIBHBIMH OT
muaHOoCTH. OTHOBPEMEHHO BKITIOYAIOTCS 3alIUTHBIE
MEXaHU3MBbI, CIOCOOCTBYIOIINE COXPAHEHHIO WII-
JFO30PHOTO YYBCTBAa MCHXOJOIMYECKOTO KOM{QOp-
Ta. 3amuUTHBIE (HOPMYIIBI TAKOBBI: ‘4 HE HYKIAIOCh
B IIONAX’, “d MOCTyMHar0 Tak, KaK MHE HPaBUTCS ,
“ecnu s 3axo4y, TO Bce uaMeHUTCs” (JIykbstHEHKO
20006).

B wurore AAAUKTHBHAA 4YaCTh JIMYHOCTH HECO-
BEPILICHHOJICTHETO TOJHOCTBIO ONpENeNseT IMOBe-
JIeHre HecoBepIeHHoeTHeT0. OH OTUyKIaeTcs OT
00IIIeCcTBa, 3aTPyIHIIOTCS KOHTAKThI C JIIOJbMH HE
TOJILKO Ha ICUXOJOTHYECKOM, HO U Ha COLMAIIEHOM
YpOBHE, HapacTaeT OJUHOYECTBO. Bmecte ¢ »TuM
MOABJIAACTCA CTpax Mepea OAUHOYECTBOM, IMOITOMY
AAIUKT TPEANOYUTACT CTHMYJIUPOBAaTh cedsl MO-
BEPXHOCTHBIM OOIIEHWEM CO CBEPCTHUKAMHU WIIH
JPYTUMH OKPYKAIOIIMMU €ro JULAMHU, CTPEMIIEHHU-
€M HaXOJHUTHCS B KPYTy OOJIBIIOTO YMCHa JIOACH.
Ho k monmHOIIEHHOMY OOIIIEHHIO, K TITYOOKHM H J0J1-
TOBPEMECHHBIM MEKJIMYHOCTHBIM KOHTAaKTaM TaKou
MOJIPOCTOK HE CHOCOOCH, aKe €CIM OKPY KaIoLIHe
€ro JIIOAM BCSYECKH CTpeMsTcs K dToMy. | maBHOe
JUISl HETO — TO T€ MIPEAMETHI U PE3yJIbTaThl UX JIEH-
CTBHA, KOTODbIC SIBIISIIOTCS JJIsl HETO CPEICTBAMHU
ATUKIIAN — JIKOTOJIb.

B 1menoMm, m3yueHHe MexaHW3Ma BO3HHKHOBE-
HUS U Pa3BUTUS aJIVKIUA U aJJIMKTUBHBIX (opm
MOBE/ICHUST JTa€T BO3MOXKHOCTH ISl TIOHUMAaHHSA
HX PEATbHOI'0 MECTa B CTPYKTYpe OOIIeCTBEHHBIX
OTHOLICHWH, NPOTHO3MPOBATh MOCIEACTBUS HX
pacnpocTpaHeHHus ¥ IPUHUMATh MEphl s yCTpa-
HEHUS dTUX HETaTUBHBIX SIBICHUM.

AHTHCOIIMANBHOE TOBEICHHE HECOBEPILEHHO-
JeTHETO B (OpME alKOTOJIHM3aIH B3auMOOOYycC-
JIOBJICHO BJIMSIHMEM (DakTOpOB, B MEPBYIO Oo4Yepenib
BHEIIHEH COIMAbHOW Ccpelbl (B OCOOCHHOCTH
MUKPOCPENbl), a TaKKe HHIUBUAYAIbHBIMH OCO-
OCHHOCTSIMH JIMYHOCTH TOAPOCTKA, KOTOpbIC 00-
yCIaBIMBAIOT €r0 WHAWBUAYaAIbHOE pearnupoBaHHe
Ha pa3iuyHbIe ‘“KU3HEHHBbIe Heymadn~ (Bormpocsr
HU3Y4YEHUs] U MNPEeAyNpeXICHHUs NPaBOHAPYIIECHUN
HecoBepuieHHoaeTHUX 1970).

Kpome Toro, Oombllioe 3HAYeHHWE MPHIACTCA
u ¢dopMaM TOCYIapCTBEHHOTO pearupoBaHUs Ha

MPOOJIEMbI HECOBEPIICHHOJIETHETO, CKIIOHHOTO K
agmuknud. HeaddextuBHas rocynapcTBeHHas 3a-
IIUTAa MPaB HECOBEPIICHHOJIETHUX (HA OXPaHY 3]10-
POBBsSI U MEJMIIMHCKYIO TOMOIIb, Ha 00eCTIcueHUE
KHUIIbEM, Ha COIMAIIFHYIO 3aIUTY | T.J.), 10 CyIIe-
CTBY, SABJACTCA HCTOYHHUKOM COHI/I&JH)HOfI Harps-
JKEHHOCTH B OOIIECTBE, MPEAONPEICIISET TIKEIOS
MaTepualbHOE TOJOXKEHHE, KaK W JIEPECCUBHOE
COCTOSIHME HE TOJIBKO HECOBEPILICHHOJETHUX, HO U
B3pPOCIBIX TpaXKaaH. M3 3TOro ciemyer, 4To rocy-
JIApCTBO TIOCPEJCTBOM OXPaHBI 3IOPOBBS JIIOJIEH,
rOCyJIapCTBEHHOM MOJICPKKH CEMbU, MATEPUHCTBA
U JISTCTBA, O0CCIIEUCHHS TIpaBa KakJ[0To Ha J0CTa-
TOYHBI YpOBEHb JKM3HA W COIHUAIBHYIO 3aIIUTy
MBITACTCA PCIIUTHL BECH CIICKTP NPUOPUTCTHLIX 3a-
Jla4, COCTABJISFOIINX OJIHO W3 TJIABHBIX HaIpaBlie-
HUAW TIOJUTHKA TocTpoeHus B PecmyOmmke Kazax-
CTaH MPaBOBOT'0, IEMOKPATHYECKOTO TOCYapCTBa.

MeToabl

B npoBoauMoM ucciaenoBaHUM B Ka4eCTBE Me-
TOJIOJIOTHYECKOU OCHOBBI NMPUMEHSIETCA AUATCKTH-
YEeCKUU METOJ MNO3HAHHUSA U CUCTEMHBIM ITOAXOI K
M3YUYCHUIO COLMAJIbHO-TIPABOBBIX SIBJICHUM, BO3HU-
KaroIINX B CHCTEME aITHKTUBHBIX (DOPM ITOBEICHUS
HECOBEPIIICHHOJIETHUX, BHIPAXKCHHBIX B BUJE AJIKO-
rOJIM3alMY HECOBEPILICHHOIETHETO, U MEP UX Ipe.i-
YIPEXKICHUS.

MeTtoosoruueckas 0a3a xapakTepu3yercs: Kak
TPAAUIIMOHHBIMU, TaK W HMHHOBALIMOHHBIMHU MOJ-
XO0JIlaMHt, CITOCOOAaMH W TIpHEMaMH HCCIICIOBAHUS
paccMaTpuBaeMbIX  OOIIECTBEHHBIX OTHOIICHHUH.
B mporecce ucciaenoBaHus NPUMEHEHBI METObBI
aHajgM3a M CHHTE3a, MOJCITUPOBAHUS, 0000IICHNUS,
MIPOTHO3UPOBaHUs, a0CTParupoOBaHUsI, HUCTOPUKO-
MPaBOBOTO, CPaBHUTEIHHO-TIPABOBOTO, (hopMaib-
HO-IOPUJIMYECKOT0 U UHBIX METOJIOB.

Conmosiorn4eckuii aHaJIN3 MPO0IeMbI

HpeZICTaBHeHI/IH 0 TOM, YTO TaKO€ CIIMPTHLIC HA-
MMUTKU U KaK OHH JICHCTBYIOT, Y JIETCH BO3HUKAIOT
pano. Emie B paHHeM /IeTCKOM BO3pacTe JIeTH, UTrpast
B «IPUEM TOCTEH», YCTpAUBaIOT 3aCTOJIbE, Pa3iiu-
BaIOT B CTaKaHbI BOJy, YOKAKOTCS, a TOTOM U300pa-
KAIOT TIOABBITUBIINX TOCTEH, MOYTH TMOIHOCTHIO
KOMUpysd UX JEUCTBUS, MOBEIECHUE, IOJIOC, HKECThI
(mammpumep, cocena asao Banto, cropoxka Kysto u
p.).

Tak, mo ganaeiM FO.D. Ilpunenckoro u H./.
WBaHtOKEHKO, B JIETCKUX CajaX B TaKWUE WIPBI
urpamu 32% manpunkoB U 7% geBodek. M3 Hux Ha
caMoM jene mpoboBanm muBo 23-34% neBodexk u
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32-43% manpunukoB, BUHO — 13-26% u 21-27%, a
BOKY — 7-13% u 11-16% cooTBeTCTBEeHHO. YXKe B
3TOM BO3pacTe BUHO MOHpaBUiIock 13% neBouek u
16% manbuukos (IIpexynpexxaenue npaBoHapyie-
HU HecoBepmeHHoeTHux 2007).

Taxum 00pazoMm, IepBbIe BIICUATICHUS OT aJIKO-
roJst OPMHUPYIOTCS YKE B paHHEM JIETCKOM BO3pac-
T€, U TI0YTH Y TPETH JIeTell Ha OCHOBaHWHU COOCTBEH-
HOI'O OIIbITa.

UccnenoBanust 0Oosee TO3JHETO MOJAPOCTKO-
BOTO TMEpHOAa Pa3BUTHA HECOBEPIICHHOJIETHHUX,
CKJIOHHBIX K TOTPEOJICHUIO aJKOroJsl, MPUBEIN
H.I'. fIxoBieBy K CIIEQYIOILIUM BbIBOJAM:

— BO-TIEPBHIX, OoJiee paHHee (Ha JBA-TPH Iojaa)
M0 CPaBHEHHIO C MX POBECHUKAMH MPHOOLICHUE K
YIOTPEOICHUIO alTKOTOJIs;

— BO-BTOPBIX, pa3jMdWe MOTHBOB (ITOBOJOB)
yHnoTpeOsIeHUs alIKOTOJIs;

— B-TPETbHUX, HHTEHCHBHOE (HOpPMHUpPOBAHHUE
MIPUBBIYKH ITOTPEOIIATH CIIMPTHOE B CBOOOTHOE Bpe-
Msi, a B psfie ciydaeB — U noTpedHoctu. K atomy
MOYHO [100aBUTb M TaKOW OTJIIMYMUTENBHBINA IpH-
3HaK, KaK HEyMEpeHHOEe YMOoTpeOJeHne CIHPTHBIX
HAIIUTKOB B OOJBIINX J03aX.

JlaHHBIE  COIIMOJNIOTMYECKUX  HMCCIIeIOBaHUH,
MIPOBEJICHHBIX HAMH CPEAN HECOBEPIICHHOJETHHUX,
TaK)Ke BBISIBJLIIOT JTIOOOMBITHYIO KapTuHy. Tak, Ha
BOIIPOC O TOM, KaKO€ BJIMSHUE OKa3bIBaeT MOTpe-
OJieHHWe CIMUPTHOTO Ha TUHAMHYHOCTH JKU3HEEes-
TEIBHOCTH 00mIecTBa, 89% HeEcOBEPIIEHHOIETHUX
OTBETHJIH, YTO MBSHCTBO — 3TO OOJBLIOE COIMANb-
HOE 3JI0 U YTO C 3TUM 3JI0M HEOOXOIUMO OOpPOTHCS
Ha BCEX YPOBHSX JXH3HEIESITEIBHOCTH O0IecTBa
(rocynapcrBa). OgHaKo, C APYroOil CTOPOHBI, KaK 3TO
BBLSICHIJIOCH B XOJI€ MTPOBEJCHHOTO HCCIIeIOBaHMS,
TO e MOJABIISIIoNIee OOJIBIIMHCTBO HECOBEPILEH-
HOJICTHUX JINOO «BBITUBACT, KAK BCE», JINOO MOJIHO-
CTBIO HE TIPETIATCTBYET ATOMY.

Ha Bompoc 0 Tom, XOTenu 1 BbI, YTOOBI Bac
OKpY’KaJIi TOJBKO HETBIOLINE JIOH, OKOJIO IOJIO-
BUHBI ONPOIIEHHBIX HECOBEPIIEHHOIETHUX OTBETH-
JIM, 9TO UM HE XOTEJIOCh ObI UMETh CpPEeIH JApY3eit
HETIBIOIIETO YeJIOBeKa. TPEeThs 4aCTh PECIIOHICHTOB
CUHTAET, YTO OHU OOMIEIHCH OBl B CITydae, eCH Obl
UX MPUTIJIACUIIM B T'OCTH U XO34WH IIPHU BCTPEUC I'0-
cTeld He mocTaBua Obl Ha cTon ciuptHoe (JKermuc-
baes 2002 6: 28).

bonee 40% ompomIeHHBIX HECOBEPIIEHHO-
JIETHUX CYMTAIOT, YTO MOTPEOJICHUE CIUPTHOTO B
TpeJieNax «HOPMBD) OE3BPETHO U HE CKa3bIBAETCS
Ha pabOTOCIOCOOHOCTH, a Ka)KIbId TATBIA HECO-
BEPLICHHOJIETHUI BIIOJTHE JOMYCKAET MOSIBICHHE B
MBSHOM BHUJIE Ha yIUIIE, B TPAHCIIOPTE, B MECTaX OT-
JAbIXa, JTUIIb 6I>I 9TO HC MPUBOAWJIO K CKaHJaJIaM U
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koH(puuKkTaM. [Ipu 3TOM MHTEpPECHO TO, YTO TO Ke
caMo€ KOJIMYECTBO HECOBEPIIEHHOJIETHUX CUHATAET,
YTO TMOSIBJICHNE KEHIIMHBI B HETPE3BOM COCTOSTHHUH
B OOIIECTBEHHOM MECTE SIBICHHE HEJOMYCTUMOE U
MTO30PHOE.

B oTHOmEHUM MOTHBOB MOTPEOJIEHUS ATKOTO-
751 HECOBEPILECHHOJIETHUMH HEOOXOJUMO yKa3aTb
Ha TO, YTO CpeIW HECOBEPIICHHOJETHUX IIPaBO-
HapyLIUTENIEeH peke, 4eM B KOHTPOJIBHOM IpyIIle,
BCTPEYAIOTCS BBIMUBKH UCKIIIOUUTENBHO IO CIIy4aro
MIPa3AHHUKOB, THEW POKICHUS U 110 CIIy4aro TaK Ha-
3bIBAEMBIX HMHBIX TPAJWIUOHHBIX TOBOAOB. Ilpu
3TOM 3aKOHOMEPHO TO, YTO B MOTHBAax ymoTpebie-
HUSl CIIUPTHBIX HAIMTKOB IPSMO OTPa)KaroTCsA He-
OnaronpusTHBIC COLMANIBHBIE YCIOBUS KU3HU dTON
KaTeropuu nmoapoctkoB (onrosa 21981: 98).

[TosToMy He siBiIETCS Cly4allHBIM TO, 4TO,
OOBSACHAST MOTHBBI, NMPUYUHBI COBEPIICHHS IIpe-
CTYIUIEHHsT B HETPE3BOM BHJIE, MOAPOCTKH, Kak
MIPaBUJIO, CCBHIIAIOTCS Ha TSYKEJIbIE YCIOBUS JKH3-
HU B CE€Mbe, KU3HEHHbIE HeyJadyH, Ha TO, 4TO Ta-
KHM 00pa30M Jierde NepeHOCUTh Tope, CThI, O0JIb,
ockopbnenue. Tak npu MpoBeJeHUH COLMOIIOT Y e-
ckux uccnenopanuii, B. M. KopMiukoB nomy4ui
cnenyrome pesyastatel: 30% ronomeit u 26%
JEBYIIEK OOBSICHSUIN YNOTpeOJIeHHe CIUPTHOTO
TEM, UTO «OBIJIO HEYero JeiaTby, NI A «Xpa-
OpocTu», UIs TOTO YTOOBI «Becenee MPOBOIUTH
Bpemsi» U T.11. BooO11ie )xe HermocpeACTBEHHOE BIIM-
STHHE KOMITAaHUU KaK €JMHCTBEHHYIO IPUYNHY YIIO-
TpeOJIeHNsT CIUPTHBIX HAMUTKOB HA3Balld TOJIBKO
8-10% unccnenyeMblx. Y OoCTalbHbBIX YK€ UMEIHCh
JKEJIaHUSl U MPUBBIYKH, XOTS U c(HOpPMUPOBAaHHBIC
110J1 BIUSHUEM TOBApHIIECKUX KOMIAHUM, HO 3a-
TEM IpeBpaTuBLINecs B camocTosTenbHble (Kopm-
ko 1977: 8).

B HayuHO#l nuTepaType, NpH HcCIEN0BaHUU
Ipo0JIeM aNKOIroJIM3aliK HAaCEJIeHUs, KaK IPaBHIo,
UCTIOJIB3YIOTCSI TP TPYIIIBI COIMONIOTHYECKUX I10-
Kazaresiel OCTPOTHI AIKOTOJILHON MTPOOIeMbI U Mac-
mTa00B PaCIPOCTPAHEHNUS NIbSHCTBA B CTPAHE:!

— BO-TIEPBBIX, YPOBEHb MTOTPEOICHUSI aJTKOTOJISI
Ha JIyIy HaceJICHUs U CTPYKTypa MoTpeOIeHus;

— BO-BTOPBIX, XapaKTEPUCTUKH MacCOBOTO I10-
BEJICHUS, SIBJISIONIETOCS CIEICTBHEM MOTPEOIeHUs
CIIUPTHOTO;

— B-TPETbHUX, yIepO, NIPUINHEHHbIH 3KOHOMHU-
K€ ¥ 00IECTBY MbSTHCTBOM.

[lokazarens ypoBHsS MNOTPEOJCHHS AIKOTOJIS
AMEET CMBICI TOJBKO B COYETAHHH C JAHHBIMU O
cTpykType mnorpetiienus. Cleayer y4uThiBaTh U
elle LEeNbli psia XapaKTepUCTHK, HapUMEp, pery-
JSIPHOCTb TMOTPEOJICHUs], UINTEIBHOCTb, CBS3b C
MIPUEMOM TIHIITH.
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ANKoroiIbHAs aJIUKIUSI B CHCTEME JCBUAHTHBIX q)OpM TMOBEACHU S HECOBCPIICHHOJIECTHUX

[Ipu 3TOM BaXHBI U UCCIEIOBAHUS OOLIUX IIO-
KazaTeleil pacripoCTPaHEHHOCTH aJKOTONM3Ma H
rokasaTeyiell 0COOCHHOCTEH pacipe/iesieHus: o01e-
ro obdbemMa MoTpeOICHUS aNKOroJIsl Cpelld Hacese-
HUS, a B YaCTHOCTH:

— YHUCIJIEHHOCTh U COCTaB MBIOIINX, HEMBIOIINX
1 TIBIOIINX YMEPEHHO;

— pacrpenelieHHe  TOTPEOJICHHS
MEX1y MyKUMHAMH U KEHITUHAMM;

— pacmpezenieHde MOTpeOIeHUsT ajJKorois Mo
BO3pacTaM W JAPYTUM COLHMANbHO-IeMorpadude-
CKMM TIpH3HaKaM;

— TOBEACHHUA MPHU OAMHAKOBOM CTENEHH OIbs-
HEHUS W OIEHKH JTOTO TIOBEICHHs TaKXKe CyIIe-
CTBEHHO pa3IM4yaloTCs B COIMOKYJIbTYPHBIX U
THHYECKUX Tpynnax (Bompocsl n3yuenus u npea-
YIPEeXKIeHUS TIPABOHAPYIIIEHU HECOBEPIICHHOIET-
Hux 1970).

Bce mnepeuncneHHble BbINIE XapaKTEPUCTHUKH
AIIKOTOJIM3AIMH HACEJICHHUS BXOIAT B MOHITHE MO-
JIeNTd aJIKOTOJILHOTO MOTPEOJICHHs, a MpPU OIICHKE
AJIKOTOJIbHOM CHUTyalMM TPaJULHUOHHO BBIJEISIOT
TPH MOJIEIH MTOTPEOICHUSI aJTKOTOJIS: BUHHYIO, TTHB-
HYIO U BOJOYHYIO. DTH MOJIENN CIOXKHUINCH HCTOPH-
YECKH M MPOSBISIOTCS B TPaIULMAX MOTpeOIeHHUs
AJIKOTOJISl Y Pa3HBIX HAPOIOB.

BunHass Mojens molsiyduia pacrnpocTpaHEHHE
B Takux cTpaHax, kak @pannus, Hramus, Ilop-
Tyranusi, Apmenus, ['py3us, Monnosa. /s Hee
XapakTepHO peryJsipHOe MOTpeOiieHue ci1adoro
BHHOTPAJHOTO BHHA 3a 00e10M U y:kuHOM. CpaB-
HUTEIIEHO PaBHOMEpPHOE pacmpeseseHne o0bema
MOTPEOJIIEMOTO  ANKOTOJISI MEXKIY pa3InYHbIMU
IpyNnaMd HaceleHHus. OTOW MOJENN TpHUCYIIe
Ype3BBIYAHO BBICOKOE CyMMapHOE MOTpeOieHwe
AJNIKOTOJIbHBIX HAMHUTKOB (K Hadaixy 80-X rofioB BO
Opanuuu — 15,8 nuTpa abCOTIOTHOrO aJIKOTOJS Ha
genoBeka B rof, B Utamuum — 13,9 mutpa). Ocodyro
poGyieMy B M 3THX CTpaHax NPEACTaBIseT Takoe
MOCIIEACTBHE AJIKOTOJIN3Ma, KaK Yrpo3a 370pOBBIO
MBIONNX U MX TIOTOMCTBA.

Bopounast Mmosiens TpaauIMOHHO MpeoliagaeT
B I[lonpme, Poccun, @unnsanauu, lBenuu u apy-
TUX CTpaHax, TJe Ha KPEIKHUe HAMNTKA TPUXOIUTCS
JI0 TIOJIOBHHBI M 00Jiee CYMMapHOTO YIOTpeOIeH s
ankorons. Jns 3To Mojaenn XapaKTEpHBI: BBICO-
Kasi HEpaBHOMEPHOCTh paclpeie]ieHns moTpedse-
MOTO aJIKOTOJISI CPEIM HACENIEHUs], CYIIeCTBOBaHHE
TPy, Pe3KO BBIIEISIOMINXCS HEYMEPEHHOCTBIO U
ACOLMANBHBIM TIOBEJCHUEM, CHIIBHOE OIbSHEHHE
KaK CO3HATeNbHO JIOCTUraeMas 11ejb MOTPeOJICHHSI.
CrpaHbl TNpPENMYIIECTBEHHO BOJOYHON MoOjEmH,
3aMETHO YCTyTas «BUHHBIM» 10 CYMMapHOMY IIO-
TpeOJIeHNIO aNKOroJsl Ha AYIIy HaceJIeHHs B TOf,

AJIKOI'0JIA

3a4acTyI0 MMEIOT HE MEHBIIE OTPULIATEIBHBIX I10-
CJIEICTBHIA.

[MuBHas mMozenb OJM3Ka K BUHHOM; 110 YPOBHIO
MOTPEOICHHSI aJIKOTOJIsl KITMBHBIC» CTPaHbI 3aHUMa-
10T CpeHee MEeCTO.

B sTOM acmekTe MOXKHO yKas3aTh Ha TO, YTO
OCHOBHAsl 4acTh IMBIONUX HECOBEPIICHHOICTHUX
OKa3bIBaeT MpPEANOYTeHbe UMEHHO muBy. Ha ymu-
[ax ropojia J0BOJBHO YaCcTO MOXKHO YBHUJETh He-
COBEPIIICHHOJIETHETO, CBOOOJHO PaCIHBAIOIIETO
MMUBO TPSIMO W3 TOPJIBIIIKA OYTBUIKH, JINOO CBO-
00/IHO TOKYIAIOIIEro MuUBO B Marasuue. [Ipu uc-
CJIEIOBAaHUH ATOW TPOOJIEMBI U MPOBEICHUH COIH-
OJIOTHYECKOTO OIpOCca CPelr CTYACHTOB IEPBOTO
Kypca ropuandeckoro ¢axynbreta KasHY umenn
anp-Dapabu Ha TIPEIMET OMPEJICIICHNUS, KAKOMY K
W3 CIIUPTHBIX HAMMUTKOB OTHAIOT MPEANOYTEHbE He-
COBEpILICHHOJIETHHE, 78% OIPOILIEHHBIX YyKa3alu
Ha TUBO, OOBSACHSS ATO TEM, YTO OHO, BO-TICPBBIX,
JIENIeBOE IO CTOMMOCTH, BO-BTOPBIX, HHUKTO W3
OKPYXaIIUX CEPhE3HO HE OTHOCHUT IMHBO K aJIKO-
TOJHHOMY HAUTKY, CIIOCOOHOMY BBI3BATh TSKEIbIC
MOCIIE/ICTBUSA, W, B-TPETHUX, NMPH BO3HUKHOBEHHH
HEMPUSTHBIX [JI MbIOLIETO MHUBO MOCIEICTBUI
(HapekaHUe CO CTOPOHBI B3POCIIBIX, POJUTEICH H T.
II.) BCETIa MOKHO OIPAaBAATHCS TEM, UYTO BeAb (hak-
THUYCCKHU BBIIITUTO BCET'O-HABCECI'O ITUBO. HpI/I 3TOM I1a-
PaJloKCaIbHO TO, 9TO 95% PECIOHICHTOB COTIaCHBI
C Te€M, YTO THBO CIIOCOOCTBYET BHIPA0OOTKE HABHIKOB
B CHCTEMAaTHYCCKOM HOTpeGJIeHI/II/I AJIKOT'OJIBHBIX
HAITUTKOB W MOCIEAYIONIeH ankoronuzanuu. OqHa-
KO 3TO HE CIY>KUT OCHOBAHHEM IS MIPEKpAICHUS
noTpeOJICHHsI HECOBEPIIICHHOJIETHUMH IHBA.

COIMOIOTHYECKU OIPOC MarucTPaHTOB ATOTO
’Ke By3a yKaszajl Ha TO, 4TO OOJbIIEH MOMyJIsApHO-
CTBI0 B 3TOH cpefe (78% OmpoIIeHHbIX ) TOIb3YETCs
BOJIKA.

[Ipr commonIormYecKoM Ompoce HECOBEPIICH-
HOJICTHUX MpaBoHapyImuTenei (353 moapoctka, Ha-
xomsmuxcst B BTK u 120 Beimeammx u3 Hux) 15%
PECIIOHJICHTOB Ha 3a7aHHbIi UM Borpoc «Kak Bbl
paHbliie, 10 OCYKICHHS, TPOBOJIUIN CBOE CBOOO/I-
HOE BpeMs?» OTBETWIH, YTO MbSHCTBOBAIH JINOO
IIPOBOIMIIN BPeMsI B MOMcKax criupTHOro (JKerOmc-
0aes 2001 B: 85).

Takum 00pa3oM, YTOUHUTH AITKOTOJBHYIO CH-
TyaIrmio B Cpe/ie HECOBEPIIEHHOJIETHUX MOXKHO, U3~
yuast OCJEACTBUS YIIOTPEOICHUS aIKOTOJIS:

— nedopMaruu JIMYHOCTH (Cy)KEHHUE MUpa He-
COBEPIICHHOJIETHETO JI0 YPOBHS HE OOJIBIIOTO MUP-
Ka COOYTBUILHUKOB);

— KOJIMYECTBO MPECTYTUICHHIA, CBsI3aH-
HBIX C BBIIMBKOHM, M HX JOJII0O B 00IIEM 00beMe
HPECTYIIEHU;
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— KOJIMYECTBO U JIOJII0 HECUACTHBIX CIy4YacB Ha
MOYBE THSHCTBA, YHCIIO JOCTABICHHBIX B METUIIIH-
CKMI BBITPE3BUTEIID;

— HaJIMYUE XPOHUYECKUX aJTKOTOJIUKOB;

— D2KOHOMHYECKHA M MaTepHANBHBIN yIIepO OT
HpeCTyr[JIeHI/Iﬁ " OT HCCYHACTHBIX CJIy4dacB, U3ACPK-
KM Ha JICYCHHE OOJBHBIX aJKOTOJIIM3MOM, TO €CTh
BECh YIIEPO, SBISIOIINNACS ITOCIEACTBHEM TThsTHCTBA
1 aJIKOTOJIN3Ma;

— ymep0 AyXOBHBIM U HPaBCTBEHHBIH, yiepO
OTHOIIEHUSIM B oOmectBe, cembe U T.A. (Ilpem-
yIpex/IeHne IpaBOHAPYyIIEHUH HECOBEPIIIEHHOJIET-
Hux, 2007).

B paccmarpuBaemom nHamu acnekre, [.J1. Enu-
KeeBa OMucala W TMPOAHATIM3UPOBAIA PA3INU-
HbIe ()OPMBI AJTKOTOJIM3Ma MU HAPKOMAHHU Y HECO-
BEpIIEHHOJETHUX. B paboTe ompeneneHsl TPpyIbl
pucka Cp€au HIKOJbHHUKOB, Ha KOTOPBLIC IE€aaroru
U POJMTENH JOJKHBI OOpaTUTh 0C000€ BHUMAaHUE.
[IpuBeneHsI IPU3HAKK M ONHUCAHHE OCOOCHHOCTEH
MOBCACHUA Yy4YalllXCsA, CKIOHHBIX H HOTpCGJISI-
IOIIMUX aJIKOTOJbHBIC HAMUTKU. Tak, OCHOBHBIMHU
CUMIITOMAaMH  HAYMHAIOMIETOCA  aJKOTOJI3Ma
HECOBEPIIEHHOJIETHETO SABJISIOTCS:

— TATOJIOTUYECKOE BICUCHUE K aJIKOTOJIIO;

— yTpara KOJINYeCTBEHHOTO KOHTPOJIIS;

— YyrameHue 3alliluTHOTO pBOTHOI'O CUMIITOMA,

— CHCTeMaTHYECKHUI MpUeM aaKoroJsl.

J.JI. EHnkeeBOM omMcaHBl 3 CTAJAUU aJKOTO-
JU3Ma HecOBepIIeHHONeTHUX. JlaBas mMoapoOHbIe
MEAUKO-(DU3AOIOTOMYECKUE M TICHXOJOTHYECKHE
XapaKTePUCTUKU Kax 01 U3 3Tux craaui, 1.J1. Enu-
KeeBa 0TMEYAET, YTO aJTKOTOJIM3M Y HECOBEPIIEHHO-
JIETHUX TPOrPECCUPYET YCKOPEHHO (popmupyercs
B 2-4 pa3a ObICTpee, UeM Y B3POCIIBIX) H BO MHOTOM
atunuieH. [loxmenbHBIH cHHAPOM (aOCTEHEHT-
HBII) TaK)Ke BO3HUKAET OBICTPO U C CAMOT0 Hayasa
COTIPOBOXK/IAETCS TICUXMYECKUMHU HAPYIICHUSIMHU:
Pa3IpaKUTEIBHOCTBIO, 3TI00HOCTBIO, IETIPECCUSIMH,
YIPIOMOCTBIO, TPEBOKHOCTBIO, CTPaXaMU U HOYHBI-
MU KOIIIMapaMu, TaJUTIONUHAIISIMHE, CyTOPOKHBIMA
MpUIaaKaMHu.

Y HECOBEPIICHHOJCTHUX OTMEYAeTCs] U 3JI0Ka-
YECTBEHHOE TEYCHHWE aJKOTOJIM3Ma, KOrJaa TsKe-
JIble NICUXWYECKHE HApyUICHHUS MPEBAIMPYIOT HaL
JIPYTUMU TIPOSIBJIICHUsIMU OoJie3HH. HeomHokpaTHO
B TaKWX CIy4asX OTMEYaeTCs aIKOTOJIBHBIN TaJuTio-
[IMHO3, a TAKXKe aJIKOroJIbHbIE TICUX03bI. beIcTpo Ha-
CTYMNAIoT AeTpajalus U JeKoMIeHcanus. Takue He-
COBEPIIICHHOJIETHUE TIEPECTAIOT YUUTHCS, OITO HE
yAEPKUBAIOTCS Ha paboTe U3-3a TPYAOBOU JAMCIH-
TUTHHBI U TIBSTHCTBA, CTAHOBSTCS OOMKaMH 11 ITOTIPO-
IIaifikaM#, MHOTHE UMEIOT MHOKECTBO MPHUBOJIOB B
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MOJUIHMIO OO0 HEecKoNMbKo cyaumoctei (ExnkeeBa
1999: 12).

Bo Beex ciryuasx asst popHIaKTHKA OBITOBOTO
MBSTHCTBA U AJIKOTOJIN3MA IIKOJILHUKOB MEAaroraM u
pPOANTEISIM HEOOXOAMMO M3yUCHUE TIPUYNH U CUM-
NTOMOB YKa3aHHOTO JICBUAHTHOTO TOBEJICHHS, 3HA-
HUS MHIUBHIYaJIbHO-TICUXOJOTMYECKHX OCOOCH-
HOCTEH JeTel M MOAPOCTKOB, a TAKKE JTOCTOMHCTB
U HEJOCTATKOB Pa3IMYHBIX (OpM MPO(UITAKTHKH.
B 9TOM KOHTEKCTE pa3inyaroT CICAYIOIIUE BHIbI
MIPEBEHTUBHON JIESITEIFHOCTU: MEPBUYHYIO MTPOdH-
JAKTHKY; CAaHUTapHOE NPOCBEIICHUE, BbISIBICHHE
IPYMIl PUCKa; BTOPUYHYIO TPOPHUIAKTHKY.

Jduckyccus

HcTopuko-KynbTypoIornieckue Hccieno-
BaHMS II0KA3bIBAIOT, YTO CBOWCTBA AalKOTOJNS U
HapKOTHKOB OBIIM W3BECTHBI JIIOJSIM €ILE C JIPEB-
HEHIIMX BPEMEH U MCIIOJIb30BAIMCH AJISl YCUIICHUS
s dexTa N3MEHEHUSI CO3HAHMUS TIPU OOTOCITYKEHH-
sIX. M3roTaBiaMBajIMch OHM M3 PAaCTCHUM, U UX TIO-
TpeOieHne OBUIO YacThI0 PEIMTHO3HOTO pUTYyaa,
KOTOPBIM COIPOBOXKJIAIIUCH Npa3HecTBa. JpeBHue
IPEKU JaXKe CTaBMJIM B OJHO BpPEMs PSJIOM CTaTyH
Oora BuHa baxyca u OormHu Myzapoctn MUHEBpHI,
XOTS MO3KE MEIKTY HUMH MTOCTABHITN OOTHHIO BOJIBI
Humdy, BepoarHo, cuntas HeOOXOIUMBIM pa3zdaB-
JIITH BUHO BOJOM.

JHpernue miemeHa Cpeau3eMHOMOpPBST Opocann
B KOCTEp MOJATHUBIINE TPO3/Ibsl BUHOIpaJa (TO €CTh
TaKue, B KOTOPBIX YXKe Hadajcs mporiecc OPOKEeHbBs)
U OT 3araxa CXKMracMbIX IJIOA0B MPUXOIIN B CO-
crosiHue onbsiHeHus (Makcumona 2000: 19).

CpaBHUTENBHO [EMIEBhIA CIIOCOO IONy4YeHUs
KpeNnKux HanmuTKoB ObuT ocBoeH B XVI Beke. Ha
MPOTSDKEHUN JIOITOT0 BPEMEHHU aJIKOTOJIbHBIC Ha-
IMTATKH, OCOOCHHO KPETKUE, OCTABAINCH IJIST OOJTb-
IIMHCTBA HACEJICHUSI TPEJAMETOM POCKOIIN: OHHU
ObUIM JTOPOTUMH M MalloJOCTYIMHbIMH. KopeHHbIE
IIepEeMEHbI IPON30LLIN HOCIIE TOI0, KaK ObUI OTKPBIT
NPOMBIIUICHHBIH CI10CO0 TOJTYYEeHUS] JTHIOBOTO
cnupTa. IMEHHO 3TO OTKPBITHE CIENalo BO3MOXK-
HBIM MaccoBoe moTpebneHue ankoroys, u B X VIII
BEKE MBSHCTBO MPUOOPENIO MIMPOKUH pazmax B Ta-
KHX EBPONEHCKUX cTpaHaxX, Kak AHrnus, I epManus,
[IBenust u ap. [IpumepHo B 310 %€ Bpems B Poccun
OBICTPO BXOIUT B yrorpeOyieHHe Bojka. MOXHO
cKa3zaTb, uTo XIX Bek mopoaui, a XX BeK yCyryoui
BECbMa CJIOKHYIO IIPo0JIeMy Il YETIOBEUECKOM 111~
BWJIN3AIH — MTPOOJIEMY aIKOTOJIM3Ma.

@DakTUYeCKH aJKOroJib BOLIET B HAIIy XXH3Hb,
CTaB BJIEMEHTOM COLMAJIbHBIX pPUTYaJoB, 00s13a-
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TENBHBIM yCIIOBHEM O(MUIIMAIBHBIX I[EPEMOHUIA,
MPa3HUKOB, HEKOTOPBIX CIIOCOOOB BPEMSIIIPETIPO-
BOXKJICHUSI, PELICHHs JIMYHBIX mpolOseM. OjHaKo
9Ta COMMOKYJILTYpHAs CUTYaIUs IOPOTO 00XOUTCS
obmectBy. Kak cBuznerenscTByer craructuka, 90%
CIy4aeB XyJWTaHCTBA, 9% W3HACUIIOBAHUH MpHU
oTATYAIUX o0CTOATENbCcTBAX, moutu 40% napy-
TUX TPECTYIUICHUH CBS3aHBI C ONbSHEHUEM. Y OHii-
CTBa, rpabexu pa30o0iiHble HAIaJCHUS, HAHCCCHUE
TSOKKUX TEJICCHBIX MoBpexkaeHuid B 70% ciydaeB
COBEpIIAIOTCA JINIIAMH B HETPE3BOM COCTOSIHHU;
okosio 50% Bcex pa3BOAOB CBSI3aHO C THIHCTBOM
(Kermucoaes 2002 6: 27).

K coxamenuto, ajakoroib OCTaeTCs IPEAIo-
YTEHUEM HE TOJIBKO 00Jiee B3POCIOro U COUATBLHO
yCTOsIBIIETOCST OOIeCTBa, HO U CpPEAM HECOBEp-
[IEHHOJIETHUX, YTO, KOHEYHO XK€, TOBOPUT 00 YApY-
YarOIIUX MMOCIICACTBHSIX.

B coBpemeHHOU Hay4HOH JuTepaType Cyle-
CTBYET MHOYKECTBO MOJIEJIEH CaMBIX Pa3IUIHBIX Te-
opuii ankorosmsma. Mccenenosarenn 3Toro acouu-
AIBHOTO SIBJICHUSI HEYCTAHHO IUCKYTHPYIOT O TOM,
KaKhe MOJIETN alKOTOJIN3aliH SBISIFOTCS] HanboJee
JIOCTOBEPHBIMH M KaKHE CYIIECTBYIOT HamOoJjee
3¢ (heKkTUBHBIE CITOCOOBI OOPHOBI C ATKOTOIU3MOM
(Eckemupos 2011).

[IpoBeneHHbIE B 3TOH chepe ucciiej0BaHus, 1o-
3BOJIMII HaM CJIENIaTh BBIBOJIBI O TOM, YTO HanboJee
OOIIenpU3HAHHBIMU W TIOMYJSPHBIMH CPEIHd MO-
JICJICH aJIKOTOJIM3AIlUU SIBJISTIOTCS: MOpajIbHAs, Me-
JUIIMHCKAsSI; TICUXOJIOTHYECKas; TeHETUIeCKass WIIH
HaCJIeJICTBEHHAS MO/JIeN ankoroimm3anun (XKermuc-
6aes 2001 B)

CMBICTT MOPaJIbHOM MOJICTH TEOPUH ATTKOTOJIN3-
Ma 3aKIJIF0YaeTcs B TOM, YTO aJIKOTOJIM3M, B IAHHOM
Clly4ae pacCMaTpUBAeTCs KaK KOHTPOJIUpYyeMas de-
noBeueckasi c1aboctb. CTOPOHHUKY JaHHOH TEOPHH
MOJIarafoT, YTO YEJIOBEK, €CIM OH ATOr0 3aXO0dYeT,
BIIOJIHE CIIOCOOEH CaMOCTOSTENILHO OPOCHUTH TIHTH,
a TO, 4YTO OH CAMOBOJILHO HE OPOCAET MUTh, TOBOPHUT
0 €ro BHYTPEHHEW MOPaIbHOU CIa0OCTH U OTCYT-
CTBHUH BOJIH.

MenunuHcKass MOJIeidh TEOPUU alIKOT0JIM3Ma
3aKJTI0YAeTCs B TOM, YTO QJIKOTOJIU3M pacCMaTpH-
BaeTCcsl B KauecTBE HeAyra, OOJIe3HH, KOTOPYIO
HY)XHO JICYUTh MEIUIIUHCKAMHU CPEJCTBAMU H
croco0amMu ¥ JKeJaTellbHO B CIEIHANIbHBIX, MPH-
CIOCOOJICHHBIX JUIsl 3TOTO KiMHKUKaX. KoHeyHo xe,
MEJIUIIMHCKAsT MOJIENIb alIKOroJIn3Ma HallaraeT Ha
3JI0yTIOTPEOISIONMEr0 aJKOT0JIeM YeI0OBEeKa MEHb-
IIe OTBETCTBEHHOCTH, Hexenu MopaibHas. Cro-
POHHHKHU JaHHOW TEOPHH, KaK MPABUIIO, B MCHbB-
meil CTenmeHW CKIOHHBI OCYXIaTh M TIPEe3UpaTh
AJIIKOT OJINKOB.

[Icuxomoruyeckas MOJEIb TEOPUH ATKOTOJIM3-
Ma 3aKJIFOYacTCs B TOM, YTO aJIKOTOJIM3M, B JIaH-
HOM Clly4a€ paccMaTpUBaeTCsi KaK CPEICTBO CHS-
THSL CTpecca, OCBOOOXKIIEHUE OT YyBCTBA TPEBOTH,
[IOJABJIIEHHOCTH, YCTANOCTH U T. A. CoryacHo 3Toi
MOJIEN AJIKOTOJIM3M PACCMaTPUBAETCS, CKOPEE BCE-
ro, Kak MOBEJACHUYECKOE OTKIIOHEHUE OT HOPMBI, a HE
KaK UCKITIOYUTENBHO (DH3UIECKOE COCTOSTHHE.

CMBICTT TEHETUYECKOM WIIM HaCIEACTBEHHOMN
MOJICNIA TEOPUU AJTKOTOIM3MA 3aKII0YACTCS B TOM,
YTO CTOPOHHUKH JJAHHOW TEOPUU CKJIIOHHBI CUUTATh,
YTO aJIKOT0JIU3M IEePEelaeTcsl M0 HACIEICTBY OT pO-
nutenei k aetsam (Masun 2000: 249).

3akjoueHne

AJKOTONIM3aNMs W TPOIECCHl ATKOTOJIU3AIUN
00I11ecTBa, B TOM YHCJIC U HECOBEPIICHHOJCTHHUX,
BCETJa SBJISUTUCH YCIOBHUSIMU, BBI3BIBAIOIIUMH OCO-
OyI0 TpeBOTY 00IIEeCTBa M TOCYIapCTBa.

PecnyOnuka Kazaxcran Ha Bcex 3Tanmax cBOETo
Pa3BUTHUS TPOBOAMIA AHTHUAIKOTOJIBHYIO TOJTUTH-
Ky. B nucropun 60pb0bI 001IIECTBA C AITKOTOJIM3MOM
MOKHO OOHapY KUTh JIBA HAIIPaBJICHUS:

— BO-TICPBBIX, OrPAaHUYCHUEC JOCTYIHOCTU
CITUPTHBIX HAMUTKOB, COKpAIICHNE WX MPOIAKU H
IMPOU3BOJCTBA, MOBBIIICHUC IICH, YKCCTOUCHHUEC Ka-
paTeNbHBIX MEp 3a HAPYLICHUE 3alIPETOB U OrPAHU-
YCHUH;

— BO-BTOPBLIX, ycuius, HaIrpaBJICHHBIC Ha
YMEHBIIIEHUS MOTPEOHOCTH B AJIKOTOJIE, YIIyUIICHUES
COIMAJIFHBIX W AKOHOMHUYECKHX YCJIOBHH KHU3HHU,
poct o01Iel KyJabTyphl U TyXOBHOCTH, CIIOKOHHAs,
B3BeIlICHHAs WH(OPMAIUS O BPeIe allkorouis, Gop-
MHUPOBaHUE Yy HACEJICHHUS 0e3aIKOTOJIBHBIX CTEPeo-
TUIIOB ITIOBCACHUA.

HcTopust 60pb0BI ¢ aJIKOTOIM3MOM 3HAJIA U T10-
MIBITKY BBEJICHUS HA TEPPUTOPUN HEKOTOPBIX CTPaH
«cyxoro 3akoHa» (Aurmumsa, CIIA, OunnsHgus,
Poccust). Bce oHM He JOCTUIIIM CBOEM e, TO-
TOMY YTO HAaJIMYHME AJKOTOJISI — HE €JIMHCTBEHHAs
U HE TIJjlaBHasd NpUYrMHA CYLICCTBOBAHHA aJIKOT'O-
mu3Mma. [Ipobnema mpeososieHHs TMbSHCTBA M all-
KOroJIM3Ma SIBJISIETCSl CJIOKHEUIIEH, OHAa BKIIFOYAET
SKOHOMHUYECKUH, COLUAIBHBIA, KyJIbTYPHBIH, MCH-
XOJIOTUYECKUH, AeMorpaduuecKuil, IOpuanIecKuit
U MEIMLMHCKUI acneKkThl. TOIbKO ¢ y4eTOM Bcex
ATHUX aCIEKTOB BO3MOXKHO €€ YCIEITHOE PEIICHHUE.

Meppsl cieniaibHOM MPEBEHIINU, HAPABJICHHBIC
Ha 00pb0y C aNKOTOJHM3aINell HEeCOBEPIICHHOJET-
HUX TPaJUIMOHHO, IPEANPUHUMAIOTCS B IIPOLECCE
OpraHu3allMd U MPOBEACHUS CHECIUANbHBIX ONepa-
LU{ MO BBISABICHUIO HAPYLUUTENIEH aHTHAJIKOIOJIb-
HOTO 3aKOHOMATeIsCTBA. [Ipu ATOM HEMaIOBa)KHOE
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3HaUEHUE OTBOJUTCS Pa3padOTKe PEKOMEHIANUN U
COOTBETCTBYIOIINX YKa3aHWH IO PAcCTAaHOBKE CHII
U cpeAcTB, (OPMUPOBAHUIO M PACIPOCTPAHECHUIO
MEPEIOBOrO OMbITa ATMUHUCTPATUBHO-IOPUCIUK-
[IMOHHOM JIEATEIIEHOCTH PA3IMYHBIX TOCYAaPCTBEH-
HBIX annapaTroB, IOBEHAJIbHOW MOJIUIUU, KOMUCCUI
M0 3alllUTe MPaB HECOBEPIICHHOJECTHUX, B IJIAHE
MIPEIYTPEXISHIS U TIPECEUEHUs MPaBOHAPYIIICHUN
HECOBEPIICHHOJICTHUX, COBEPIIAEMBIX Ha TIOYBE
nbssHCTBa W ankoronmsma (Ceimongaes 2006). B
STOM acIieKTe BBINICYKa3aHHbIE OPTaHbl BBHITIOTHS-
0T CICAYIONINE AHTHATKOTOJIbHBIE MEPOTIPUSITHUSL:

— BBISBJISIIOT HECOBEPIICHHOJCTHHUX, a TaKKe
BOBJICKAIOIINX UX B MBSHCTBO POJAWUTENEH M MHBIX
JIUI, CKJIOHHBIX K 3JI0YHOTPEOJICHUIO CIIUPTHBIMU
HAITUTKaMH, TPOBOJIAT C HUMH MPO(HIAKTHICCKYIO
paboTy c 1enpo GopMUpPOBaHUS 3T0POBOTO 00pas3a
JKU3HU;

— BHOCST MPEJIOKEHUS B COOTBETCTBYIOILIUE
OpraHbl O PalMOHAIHHOM Pa3MEIICHUH CTPOSIINX-
¢S U PYHKIMOHHUPYIOIIUX TOPTOBBIX MPEIPUATHH,
kade, pecTopaHOB W JPYrHX YYpExKJCHUH, pea-
JTU3YIOMNX CHUPTHBIC HAIMTKH, B CBSI3U C MX IIO-
TEHIMAJIbHBIM ¥ HETaTUBHBIM BIIMSHUEM Ha KpH-
MUHOTCHHYIO OOCTaHOBKY B KOHKPETHOM paioOHE
HACEJIEHHOTO MyHKTa;

— peryisipHO OOCJIEYIOT TEPPUTOPUU U OCO-
OCHHO MeCTa KOHIICHTPAllMd HECOBEPIICHHOJIET-
HUX W JIAI, CKJIOHHBIX K TIOTPEOJICHUIO CIIUPTHBIX
HAMUTKOB (TIOJIBAJIBI, YePJAKU, PHIHKU, Mara3uHbl,
KYJIBTYPHO-3PEIHIIHBIC YUPEHKICHUS, CTAHIUU U
OCTaHOBKH OOIIIECTBEHHOTO TPAHCIIOPTA H T. II.);

— TPUBJICKAIOT JIMII, 3JIOCTHO YIOTPEOISFOIINX
CHUPTHBIC HAIUTKY K Pa3IMYHBIM BUAAM IOpUIAYE-
ckoif orBeTcTBeHHOCTH (JKermucbaes 2001: 18).

HecoBepuiennonetnue, 3anep:kaHHbIC  3a
MOSIBJICHHE B OOIIECTBEHHBIX MECTax B HETpe3-
BOM COCTOSIHUH, OCKOPOJISIONIEM YeIOBEYECKOe
JIOCTOMHCTBO U OOIIECTBEHHYIO HPABCTBEHHOCTb,
HAXOJSIIMECSs B CPEIHEH W TSHKENOM CTerneHu
ONBSIHEHHS, €CIM OHH YTPAaTUIH CIIOCOOHOCTH
CaMOCTOSITENIbHO TepeIBUTATHCS JIMOO MOTYT
MIPUYUHUTD BpeJ cede W OKPYKAIOIINM, MOTYT
OBITH TOMEIICHBI B MEAUIUHCKUN BBITPE3BUTEIIb.
OnHako, MPU 3TOM HEOOXOJUMO TOMHHUTH, YTO
JIOCTaBJIEHHE HECOBEPIICHHOJIETHUX B MEJIUIIMH-
CKUU BBITPE3BUTEIH MPOUZBOIAUTCS TOJIBKO TPHU
HEBO3MOXHOCTU YCTAaHOBUTH HX JIUYHOCTH, Me-
CTOXXHUTENHCTBO W TEpeaaTh POAUTENSIM (JTUIAM
UX 3aMEHSIONINM) JTUO00 MPEACTABUTEIIM YUPEK-
JICHU, HA KOTOPBIX BO3JI0KEHBI 00S3aHHOCTHU TI0
UX coAepKaHWio W BocrnuTaHuio (3apseBa 2005:
150).

3aKOHOIaTEIBCTBOM 3alpelIacTCsl TOCTaBIATh
B MEIHUIIWHCKUHN BBITPE3BUTEIh HECOBEPIICHHOIET-
HUX, UMEIOIIUX YepPEIHO-MO3TOBBIC TPABMBI WU
HHbIC OMACHBIC AJIs )KU3HU MOBPEKACHUSI OpraHu3-
Ma, CHMITTOMBI OCTPOTO TTUIIIEBOTO OTPABIICHHS NITH
HApPKOTHYECKOTO OMbSHEHUS, HAXOJSAIIUXCS B CO-
CTOSIHUM aJKOTOJBHOrO Tcuxo3a. Ilpu BeIsIBICHUN
TaKWX HECOBEPIICHHOJIETHUX, COTPYIHUKU TPaBO-
OXPaHUTEIIBHBIX U UHBIX OPTAaHOB 00SI3aHBI BHI3BATH
Ha MECTO CKOPYIO MEIUITMHCKYFO rmomotib (IIporuH
2011).
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O HEKOTOPbBIX BOIMPOCAX
NMPUMEHEHNA AKTOB PABOTOAATEAS U
PACCMOTPEHNA MHAUBUAYAAbHbBIX TPYAOBbIX CITOPOB:
YCAOBUSA TIPUMEHEHUSA HOPM 3AKOHOAATEAbCTBA
B COEPE TPYAOBbIX OTHOLUEHUI

B cTatbe NPMMEHUTEABHO K COLMAAbHO-3KOHOMMYECKOM cdrepe, 00ecrneveHmnst yCAOBMIA TPpyAa,
COLMAAbHOM 3alMTbl PaBOTHUKOB M MO BOMPOCAaM paspeLleHrs MHAMBUAYAAbHBIX TPYAOBbIX CMOPOB
AAETCS aHAaAM3 HOPM 3aKOHOAQTEAbCTBA, PACCMATPUBAIOTCSI BOMPOChI TEOPUM U NMPaKTUKKM paspeLLeHns
CrOpPOB Ha ypoBHe topuAanMYeckux Anl,. OTAEAbHO MCCAEAYIOTCS YCAOBUS PAaCCMOTPEHUS TPYAOBbIX
CMOPOB B MOPSIAKE CYA€BHOro npomsBoACTBa. K aHaAM3y MOABEPrHYTbl YCAOBUSI pa3paboTKM aKTOB
paboToAaTeAs U APYTMX BHYTPEHHMX AOKYMEHTOB, HarpaBAEHHbIX Ha PEaAM3aLMIO 3aKOHOAATEAbHbIX
akToB. [MpeAMETOM MCCAEAOBaHMS TakXKe SBASIOTCSI HEKOTOpPblE BOMPOCHI, CBS3aHHble C CO3AAHMEM
«LleHTpa npumepeHns» Ha OCHOBaHWK MemopaHAayMa, noanmncaHHoro 19.03.2018 r. NpeaceaaTerem
BepxosHoro Gyaa PK u TlMpeaceaaterem deaepaumm npodcoio3oB. Bce Bonpockl, gBAsiouimecs
npeAMeTOM MCCAeAOBaHMS, OCHOBaHbl Ha KoHctutyuu PK, KoHuenuwu npaBoBor noantukm PK Ha
2010-2020 roab! ot 24 asrycta 2009 roaa N2 858, TK PK 1 Ha Apyrux 3akoHoaaTeAbHbIX akTax. [1o
TemaTUKe MCCAEAOBaHMSI K aHAAM3Y MOABEPIHYTbl BUAbI AOKYMEHTOB, (DOPMMPYEMbBIE B AESATEABHOCTU
CoraacmMTeAbHbIX KOMUCCUI MO PAaCCMOTPEHUIO TPYAOBBIX CMOPOB, CTAAMM U CPOKU UX PACCMOTPEHMS.
Mo Bonpocam (HOPMMPOBAHUS AOKYMEHTOB M3YyUeHbl YCAOBUSI Pa3paboTKM HOMEHKAATYPbl AEA, €ro
3HauYeHue 1 NPUMEHeEHMe.

KAloueBble cAoBa: akT paboTopaTeAs, COrAACMTEAbHAss KOMWMCCMSI, TPYAOBbIE OTHOLLUEHMS,
NMPOM3BOACTBEHHAs CPEAQ, YCAOBUS TPYAQ, KOAAEKTMBHbIA AOFOBOP, TPYAOBOI AOFOBOP, CTPYKTYPHbIE
noApasAeAeHus.

Ryskaliyev D', Orazgali A.D.2, Abay M.
PhD student, Senior Lecturer, Al-Farabi Kazakh National University,
Kazakhstan, Almaty, e-mail: r.daulet@mail.ru
2Master of Law, e-mail: orazgaly.alimzhan@gmail.com
*Master of Law, e-mail: abay.myrza@bk.ru
Abay Kazakh National Pedagogical University, Kazakhstan, Almaty,

About some questions of application
of acts of the employer and consideration of individual labor disputes: conditions
of application of regulations of the legislation in the field of labor relations

In the article, in relation to the socio-economic sphere, ensuring working conditions, social protec-
tion of employees and on the resolution of individual labor disputes, the analysis of the legislation is
given, the issues of theory and practice of dispute resolution at the level of legal entities are considered.
The conditions of consideration of labor disputes in the order of judicial proceedings are considered
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separately. The conditions for the development of acts of the employer and other internal documents
aimed at the implementation of legislative acts are analyzed. The subject of the study, also, are some of
the issues associated with the creation of “Tatulatiru ortalygy” on the basis of the Memorandum signed
19.03.2018, the head of the Supreme Court and the President of the Federation of trade unions. All is-
sues that are the subject of the study are based on the Constitution of the Republic of Kazakhstan, the
Concept of legal policy of the Republic of Kazakhstan for 2010-2020 from August 24, 2009 N¢ 858, TC
RK and other legislative acts. On the subject of the study, the types of documents formed in the activi-
ties of the Conciliation Commission for the consideration of labor disputes, the stages and terms of their
consideration are subjected to analysis. On the formation of documents studied the conditions of devel-
opment of the nomenclature of cases, its value and application.

Key word: the act of the employer, conciliation commission, labour relations, production environ-
ment, working conditions, collective agreement, employment contract, structural subdivision.
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JKyMblic 6epyLuiHiH, akTiAepiH KOAAQHYADIH, XXdHe Xeke
eHbeK AayAapbliH KapayAblH, Keibip maceaeaepi:
eHbeK KaTblHaCcTapbl CaAaCbIHAAFbI 3aHHAMa HOPMaAapblH KOAAAHY LLApTTapbl

Makaaa MasmyHbIHAQ SAEYMETTIK 3KOHOMMKAAbIK, CaAaFa KaTbICTbl, >XeKeAereH eHOeK AayAapbiH
KYKbIKTbIK peTTey, Kapay MmaceAeAepi 6oibiHWA eHOeK AayAapblH 3aHAbl TyAFaAap AeHreiiHae
Kapay >KeHIHAEri 3aHHaMaAbIK, aKTIAEPAIH HOPMAAAPbIH KOAAQHYAbIH TEOPUSIABIK, >K8HE TaxKipubeAik
cypakTapbl 3epTreyre aAblHFaH. EHOEK AayAapblH COT eHAIpici TepTibiHAE Kapay LapTTapbl >Keke
KapacTblpbIAFaH. 3aHHaMaAbIK, aKTIAEPA >Ky3ere acblpyFa GarbITTaAFaH >KYMbIC GepyLliHiH akTiAepiH
>KeHe 6acka Aa iLIKi Ky>KaTTapAbl AaiblHAQY TOpTiGi capanTamara aAbiHAbl. CoHbIMeH KaTap, KasakcraH
Pecny6ankachl XKoraprbl CoTbiHbIH Teparachkl MeH Kacinoaakrap deaepaumscbitbiH ToparacbiMeH 2018
KbIAABIH 19 HaypbI3blHAQ KOA KOMFaH MeMOpaHAYMbl Heri3iHAEe KYPbIAFaH «TaTyAaCTbIpy OpPTaAbIFbl»
6olibiHLLIA KENOIp MBCEAEAED 3epTTeyre aAblHAbI. 3epTTey naHi 6OAbIN TabblAaTbiH GaPAbIK, MOCEAEAED
Kasakcrtan PecnybamnkacbiHblH, KoHcTuTyumsacbiHa, KasakcraH PecrnybamkacbiHbiH, 2009  XKbIAFbI
24 Tambizparbl N2858 «KasakcrtaH Pecriyb6amkacbiHbiH 2010-2020 >KbiaAapFa apHaAfFaH KYKbIKTbIK,
casicaT KoHuenumsacbiHa», Kasakcran Pecnyb6amkacbiHbiH, EHOEK KoaeKCiHe KeHe (acka 3aHHaMaAbIK,
aKTiAepre HerizpeAreH. 3epTrey TakblpbiObl OOMbiHILIA €HOEeK AayAapbiH Kapay >XOHIHAEri KeAicim
KOMMCCUSICbIHbIH, KbI3MeTi GOMbIHILIA AAMbIHAAAATBIH Ky>KaTTap, OAapAbl Kapay AeHreni MeH mepsimi
capanrtamara aAblHAbl. Ky>KaTTapAbl KaAbINTaCTblpy MaceAeAepi OOoMbiHLIA iC HOMEHKAATypacblH
AaMbIHAQY LIAPTTapPbl, OHbIH MaHbI3bl MEH KOAAQHbIAYbI 3€pTTEYre aAblHAbI.

Tyiin ce3aep: >kyMbic 6epyluiHiH akTici, KeAiciM kommccusicbl, eHbeKk KaTblHACcTapbl, OHAIPICTIK
opTa, eHbeK KaFAanbl, Y>KbIMABIK, LIAPT, EHOEK LWapPThl, KYPbIAbIMABIK, GOAIMLLE.

BBenenne

B perynupoBaHuu TpyAOBBIX OTHOILUEHUH Cy-
IIECTBEHHAS POJIb OTBOIUTCS aKTaM paboToaaTes,
JIOTOBOpaM (COTJIAIIICHUEM) W CYIACOHBIM aKTaM.
Hopwmer TK PK, B Gosibiieli 4acTH, 1o coiep KkaHuto
Y CMBICITY HOCSIT peKOMEH1aTeIbHbIHN XapakTep. O0-
IIEN3BECTHO, YTO 110 BOIPOCY HOATOTOBKH IPOEK-
Ta aKkTa paboTomarelsiss He0OXOIUMO PYKOBOJCTBO-
BaTbCcs THIOBBIMU MPaBUIAMU JOKYMEHTHUPOBAHUS
U yIpaBJIeHUsI JOKyMEHTaLUel B TOCy 1apCTBEHHbIX
1 HETOCYy/IapCTBEHHBIX OpPraHU3alUsaX, YTBEPKICH-
HBIX MpHUKa3oM MuHucTpa KyJasTyphl u cnopra PK
o1 22 nexadps 2014 1. Ne144 (manee — Tumossie mpa-
Buia) (Tunossle npaBuia 2017). B Tunossix mpa-
BUJIaX COZAEPIKATCS BHUJIBI JOKYMEHTOB, (POPMBI MX
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odpopmieHus (M3manus), GopMUpPYEeMbIC Ha YPOBHE
IOPUJMUYECKOTO JIUIa — y paboTojarens, KOTopbie
B JalbHEHIeM moasexar apxuBupoBanuio. 1o m.
44 TuMOBBIX TPABWJI TMPOEKT akTa padoTomaTess
TOTOBUTCSI COOTBETCTBYIOIIMM OTBETCTBEHHBIM Pa-
OOTHHKOM W/MHO0 PYKOBOIUTEIEM CTPYKTYpHOT'O
noxpazaeneHus. Ilopsiiok paboTsl ¢ JOKyMEHTaMH,
UX XpaHEHUs M apXuUBHpoBaHUs omnpexaeneH [Ipu-
Ka3oM MuHucTtpa KyasTypsl u crnopta PK or 26
ssaBaps 2015 1. No22 «O06 yrBepknenun [lepeuns
TUIOBBIX JIOKYMEHTOB, 00pa3yIOIUXCS B JESTEIb-
HOCTH TOCYIAapCTBEHHBIX M HETOCYAapCTBEHHBIX
OpraHu3alyi, ¢ YyKa3aHHEM CPOKOB XPaHCHHS»
(ITpuka3 Munuctpa 2017). CornacHo yka3aHHOMY
[lepeunto JOKyMEHTHI, GOPMHUPYEMBIE TI0 JTUIHOMY
coCTaBy (MOATBEPKIAIOIIUE TPYAOBYIO IEATEIIb-
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HOCTB), TI0 aTTECTAllM{, MOBBIIICHUIO KBaTU(pHKa-
MW, TIPUCBOCHUIO 3BaHMS (YIMHOB), H3MEHEHUIO (ha-
MUWJIMH, TIOOIIPEHNIO, HarpaXIeHHUI0, OIUIaTe Tpya,
MIPEMUPOBAHUIO, BBIIUIATaM, MOCOOUSIM, OTITyCKaM
PabOTHUKOB C TSDKEIBIMHU, BPEIHBIMHA U OMACHBIMHU
YCIIOBUSIMH TPy, TPYAOBBIM U COIIHAIBHBIM OTITY-
CKaM, JJUTEIbHBIM 3apyOeKHBIM KOMaHAMPOBKaM,
KOMaH/JMPOBKaM Pa0OTHUKOB C TSDKEIBIMH, OIMac-
HBIMH YCIIOBUSIMH TpYJa XpaHITCA B OpraHU3aliu
75 ner.

[TonsiTHE «aKTHI PabOTOATENS COAEPIKUTCS B
. 41) m.1 cr. 1 TK PK. K akram pabdotonare-
7151, KpOMeE MPHUKA30B, PACIIOPSKEHNHN, MTOJI0KEHUIH,
MpaBwI, Tpaduka CMEHHOCTH M Tpaduka mpemo-
CTaBJICHUS OTIYCKOB JTOJKHBI OTHOCHTHCS M YBe-
JOMJICHHS, U IPYTHE PELIeHHUs paboToAaTeNs, IPO-
TOKOJIBI pa0OYUX TPYIIT U KOMHCCHH, COCTABICHHE
KOTOPBIX OCYIIECTBISAETCS IO BOMpPOCaM IPOU3-
BOJICTBEHHOM M YTNpaBICHYECKOW NEATEIBbHOCTH,
Ha OCHOBaHMWH KOTOPBIX U MPUHUMAIOTCS COOTBET-
CTBYIOIIME OpraHu3alnoHHbIe pemeHus. C yueTtoMm
TOr0, YTO JOBEPEHHOCTH BBIIACTCS paboTonare-
jeM pabOTHUKY JUIsl pealu3alid COOTBETCTBYIO-
LIeT0 TOpYyUY€eHNs, 3a MpeaeslaMy OpraHUu3aluy OHa
TakXKe JOJDKHA OBITh MpPU3HAHA akTOM paboToxa-
TeJsl, XOTA B TPaKIAHCKO-TIPABOBOM acIeKTe J0-
BEPEHHOCTh SBJISIETCS OAHOCTOPOHHEH CIEIKOM.
B TK PK kacarenbHO JOBEPEHHOCTH KaKue-IHOO
npasuiia He cojepxkarca. CormacHo 1. 2 ct. 1 TK
PK npyrue noHsATHUS U TEPMHUHBI UCIOJIb3YIOTCH,
HCXOJI U3 COJIEep KaHMsI OTIEIbHBIX CTaTel 3TOro
Konekca. B nmpou3BoCTBEHHBIX UHTEpecax, B 1ie-
JIIX CBOEBPEMEHHOTO OTIpEIeNIEHNs TOJKHOCTHBIX
MOJTHOMOYMH pPaOOTHUKOB M cdep HX JesATeNb-
HOCTH, W JIOJDKHOCTHAs MHCTPYKIHUSA, U JTIOBEPEH-
HOCTbH TOJIEKAT YTBEPKACHUIO C COOIIOJCHHEM
00IICyCTaHOBJICHHBIX TPEOOBAaHUI M, MCXOIS W3
coaepxxanuss HomeHkiarypel men. AKT paboTo-
JaTensi MOKET ObITh M3aaH (MOoANHCcaH), 0J00peH
WJIM COCTABJIEH 3aMECTUTENEM pyKoBoauTens. Ero
MTOJITHOMOYHS TIO JaHHOMY BOIIPOCY MOTYT OBITH
OTIpeJIeNIeHbl PYKOBOJUTENIEM OTAEIbHBIM NpHKa-
30M, MIPaBUJIAMM MM MHCTPYKLIHAMM, UIIH, TaKXKe
TPYJOBBIM JIOTOBOPOM.

Ero momnomoune MoOxkeT OBITH yKa3zaHO COO-
CTBEHHMKOM HJIHM YIOJHOMOYEHHBIM OPraHOM CO-
OTBETCTBYIOIIEH OTpaciy B YUPEIUTEIHHOM WIIH B
JIpyroMm JokymeHte. IIpuaens! ero noJHOMO4Yni, ¢
yKa3zaHUEM IMepeyHs JOKYMEHTOB, MOAMUCHIBAEMBIX
UM U XpaHAIUXCS Y HEeTo, MOJDKHBI OBITh Ompee-
neHsl U cozpepxkarcs B Homenknarype nen. O0s3a-
TeNBbHOCTh HaMMuusi HomMeHKnaTypsl 1esn ocHOBaHa
Ha HOpMaxX 3aKOHOJ/IATEebCTBA, COJIEPIKUTCSI B pa3-
nene 16 TumoBbIx mpaBui.

TpynoBbie TPaBOOTHOIICHUSI B 00JIACTH pa3pe-
IICHHUS WHANBHUIyJIbHBIX TPYIOBBIX CIIOPOB (Z1aee
— TPYJIOBBIX CIIOPOB) — [0 MacIiTady, MpUYUHAM U
YCIIOBUSIM MX BO3HUKHOBECHHS, OOBEKTY PEryIupo-
BAaHMSI TCOPETHUCCKUX U MPAKTHIECKHUX BOIIPOCOB,
CBSI3aHHBIX C OMpENEICHUEM CTaTyca YYaCTHHKOB
(cTopoH), a Takxke cratyca camori CoriacutenbHON
KOMHCCHH TI0 DPAacCMOTPEHHIO WHIWBUIYaTbHBIX
TPYJOBBIX cropoB (naysee — CornacutenbHas Ko-
MUCCHSI), UMCIOT B&KHOE 3HAYCHHE TIPU UX PACCMO-
TPEHUU ¥ BEIHECCHHUH 110 HAM PEIICHHUS.

OcHOBHAA YaCTh

[MpoGneMbl  3amMTBI  COLMANTBHO-TPYIOBBIX
npaB rpaxiad — pabotnukos B Pecniyonmke Kazax-
CTaH OTHECEHBI K paspsay HamOollee aKTyalbHBIX
U OCTPBIX, MPUOPUTETHBIX, TPEOYIOMUX MPUCTAITb-
Horo BHUMaHUs 1 u3ydenus: (Mexubosckas 2014:
1). Cno>XxHOCTh M MacIITAOHOCTH YCIIOBHH paccMo-
TPEHUSI TPYIOBBIX CIIOPOB OOYCIIOBIICHBI U TEM,
4TO B HapyLICHUE 3aKOHOJATENbCTBA HE BCE Pa3HO-
rracus (Crophl) paccMaTpuBaroTcsl B coctaBe Co-
TJIACHTENILHBIX KOMUCCHI M B Ka4eCTBE TPYIOBBIX
criopoB. B nanHOM Bompoce, BMecTe ¢ TeM, onpere-
JICHHBIE TIPOTUBOPEYHSI COEPIKATCS U B CAMOM 3a-
KOHOJATENILCTBE TI0 MPHYMHE TOTO, YTO B 3aKOHOA-
TEJIbCTBE HE PACKPBIBACTCS COACpPKaHUE (3HAUCHHUE)
ToW win uHOW HOopMmbl. K mpumepy, coriacHo . 7
ct. 12 TK PK npuka3 paboromaTtenss MOXeT OBITh
00kanoBaH pabOTHUKOM B TOCYAAapCTBEHHYIO HH-
CIEKIIUIO TpyAa W Murpanuu (manee — MHceknus
Tpy/a) HanpsIMyo, €ciH jkanoba TOoAaeTCsl Ha aKT
paboTronaTens ¢ ykazaHHEM O TOM, YTO MOJIOKECHUS
M3JITAHHOTO aKTa HapyllaeT MpaBa WM 3aKOHHBIC
WHTEpeChl pAOOTHUKOB WM B CYJ B TIOPSIJIKE UCKO-
BOT'0 MPou3BoACTBA. C y4eTOM BBILICHU3JIOKEHHOTO,
U npaBui, coaepxkamuxcs B 1. 7 ¢r. 12 TK PK, ne-
00X0/IMMO OTPEACTHUTh, [0 KAaKUM BOIPOCAM, MH-
Hys TIpoLeAypy paccMoTpeHus cropos B Cornacu-
TEITLHON KOMHUCCHH, paOOTHHK BIIPaBE O0OPATUTHCS
B MHCHekuo Tpya B Opsiike BHECEHUSI KaJIOOBI,
a 110 COJIEPKaHUsIM KaKHX akTOB oOpaiieHue (Crop)
MOJUICKUT paccMOTpeHuto B CoryiacuTebHOM KO-
muccun. Ilo maHHOMYy BOmpOCy OlLleHKa, Ha Hall
B3I, TOJDKHA HMPOBOAMTHCS 1O IpeaMeTy obOpa-
IICHHS U COJIEPKaHUSM aKTOB pabOTOIATeNs U APY-
TMX YCIIOBHH BO3HHMKHOBEHHUS TPYAOBBIX CIOPOB.
B 3akoHOIATENBHBIX aKTaX 3TH BOIPOCHI JOJKHBI
OBITH YTOYHEHBI.

C 01 suBaps 2016 1., co OHS BCTyIJICHHUS B
cuny Tpynosoro xkoaekca PK ot 23.11.2015 r., Un-
CIEKIIUU TPYJa, SABJSIOMNIMECS YIOJIHOMOYEHHBIMH
rOCyJapCTBEHHBIMH OpraHaMH, He BIIpaBe paccma-
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TpHUBaTh TPYAOBBIE cIOpbl. VIHCHEKIMM Tpyaa ocy-
MIECTBISIOT (YHKIIMH KOHTPOJS 3a TMPaBIILHBIM
MIPUMEHEHHUEM HOPM TPYAOBOTO 3aKOHOaTEIbCTBA,
3aKOHOJATENbCTBA O 3aHATOCTH HaceneHus. OOpa-
IIeHNS PAOOTHUKOB B aIMUHUCTPATHBHO-TIPABOBOM
MopsiZIke, yKazaHHOM VHcmekuusMu, paccMmarpu-
BAlOTCS IO MpaBWJIaM, MPETYCMOTPEHHBIM B 3aKo-
He PK ot 12 sguBapsa 2007 r. «O nopsiike paccMo-
TpeHUsi oOpameHnn (U3NYECKUX M FOPHITUYECKUX
iy, 3akone PK ot 24 Hos0ps 2015 1. Ne418-V
«O0 mHpOpMATH3AMKY B MEJIX PEaTU3alUH MPaB,
3akperuieHHbIX B ¢T.19 Koncturymmu PK B mopsake
TUTAHOBOM 1 BHEIUTAHOBOM MTPOBEPKHU. [lesTensHOCTh
WNucnekuun perynaupyercs [peanpuHumaTesbcKum
kozaexcoM (manee — [IK PK) u cr. 191-198 TK PK.
Jo yreepxnenus [1K PK oOpamenus B rocyzaap-
CTBEHHBIE OpPTaHbl KOHTPOJII W Ha/A30pa paccma-
TpUBaJINCh Ha ocHOBaHMHU 3akoHa PK oT 6 sHBaps
2011 roma Ne 377-1IV «O rocyaapCTBEHHOM KOH-
TpoJie u Ham3ope B Pecrryonmuke Kazaxcramy. 3ako-
HOJIaTeNIbCTBOM TPEAYCMOTPEHbI aJIbTePHATUBHBIC
MepBbI, IPUHUMAaeMble KOHTPOJIBHBIMH OpTaHaMH 10
pe3ynbTaTaM mpoBepku. OCymecTBICHNE KOHTPOIIS
JIOJPKHO OBITH OCHOBAHO Ha MPUHIIHIIE «IIPHOPUTETA
MpeIyNpexXeHS TPaBOHAPYILIEHUS MIepe]] HaKa3a-
Huem». o pesynpTaraM KOHTPOJIS, B CITydae BBISB-
JICHWsI HapyIIeHNH 3aKOHOJATeIbCTBA, WHCTIEKITHS,
B IIpefeyiax CBOCH KOMIIETCHIIUH, BIIpaBe BO30YX-
JaTh aIMUHUCTPATHBHOE MPOU3BOJICTBO JHOO TIO-
JIlaTh MCKOBOE 3asdBJIEHUE B CYJl B Mpejesax CBOeH
KoMmneTeHInu. Takke, akTOM KOHTpOJIA B aJpec
PYKOBOAMTENS IOPUANYECKOTO JINIIA MOYKET OBIThH
BHECEHA PEeKOMEH AN O TIPUBJIEUEHUH BUHOBHOTO
JMIA K TUCIHUIIMHAPHON OTBETCTBEHHOCTH. J{0Ik-
HOCTHOE JIUITIO0 (JINIIa) OpraHa KOHTPOJII M HAA30pa,
B TIpeziesiax MOJIHOMOYHMA, 0053aHO TPUHATH TPeJ-
YCMOTpPEHHBIE 3aKOHOJATEILCTBOM MEpPHI, HaINpaBs-
JICHHBIE Ha YCTPAaHEHWE BBISBICHHBIX HapyIIECHUH,
WX TPeAyNpexkACHUI0, MTPEOTBPAIICHNI0 BO3MOXK-
HOT'0 MPUYMHEHHUS BpeJa *KU3HH, 3JOPOBBIO JIOAEH
U OKpYy)KaroIel cpefe, 3aKOHHBIM HMHTepecaM (u-
3UYECKUX U IOPUAMYECKUX JIUI], a TaK)Ke MEpbI 10
MPUBJICYECHUIO JIUI], JOMYCTHBIIWX HapyIIEHUS K
OTBETCTBEHHOCTH.

VYcnoBus 1 MOPSAAOK pPacCMOTPEHHST 00paleH i
(GU3NUECKUX W IOPUIMYECKUX JIML ONPEACIISIOTCS
3aKOHO/IaTEIbCTBOM B IENAX pealln3aliud u o0e-
CIIEYEHUs] KOHCTUTYIIMOHHBIX TPaB rpakiaH, yKpe-
TUIEHUS TPYIOBOW M TPOU3BOACTBEHHOMN JUCIIHUILIH-
HBI, TIOBBIIICHUS OTBETCTBEHHOCTH OJKHOCTHBIX
JIUI] TOCYAAPCTBEHHBIX OPTaHOB M OPTraHU3aLNH, U
JIpyrux paOOTHUKOB 3a MPUHUMAEMble UMHU pelle-
HUS, TUITAHUPOBAHMUS W OpraHM3anuu Tpynaa. Mmen-
HO TIOCPEICTBOM OOpAaIlleHHH Pean3yI0TCs IpaBa u
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CBOOO/IBI YEIOBEKA, OCYIIECTBISICTCS KOOPIUHALIUS
MTOCTYIIKOB U JIEATEIBHOCTH, TIPEIOTBPAIICHHIE TIPO-
TUBOPEUYHUH U KOH(IIUKTOB.

B cootBerctBmii ¢ nm. 1 ct. 3 TK PK, mensro
TPYZOBOTO 3aKOHOJATEIIbCTBA SBIISETCS TPABOBOE
perynMpoBaHne TPYJAOBBIX OTHOLIEHUH W MHBIX OT-
HOILIEHUH, HEMOCPECTBEHHO CBS3aHHBIX C TPYJO-
BBIMH, HalpaBJICHHOE Ha 3aIIUTy MPaB U MHTEpe-
COB CTOPOH TPYJIOBBIX OTHOILIEHHUH, YCTaHOBJIECHHE
MUHHMaJIbHBIX TapaHTUH MpaB U cBoOox B chepe
Tpylna. B coorBercTBHil ¢ I. 2 yKa3aHHOM CTaThU,
3a/ladyaMy TPYZOBOTO 3aKOHOJATENbCTBA SIBIISIOTCA
CO3JlaHHE HEOOXOIUMBIX NPAaBOBBIX YCJIOBHH, Ha-
MIPaBJICHHBIX Ha JOCTH)KEHHE OallaHca WHTEPECOB
CTOPOH TPYJOBBIX OTHOILIEHUMH, COLMAJIBHON cCTa-
OMIIBHOCTH, OOLIIECTBEHHOTO COTJIACHSL.

Pa3HOBHIAHOCTBIO OOpaIieHus: SBIAETCS «yBe-
nomuieHue». B coorBerctBuu ¢ ). 81 1. 1 ct. 1 TK
PK yBemomiienre — niucbMeHHOE 3asiBICHUE paboT-
HUKa WK padoToaaresns 1100 3asBIeHUE, HOAAHHOE
MHBIM CITOCOOOM (TTOCPEICTBOM KypPbEePCKOM MOUTHI,
MOYTOBOW CBS3H, (PAKCUMUIBHON CBS3U, DJIEKTPOH-
HOM TIOYTHl M WHBIX WHPOPMAIMOHHO-KOMMYHH-
KAaIIMOHHBIX TEeXHOJorui). Ompenenenne pamox
MIPaBOBOH MPOLEAYPHl PACCMOTPEHHs OOpalleHuH
CIOCOOCTBYET YKPEIUIEHUIO CBSI3H MEXIy CyOBeK-
TaMH OOIIECTBEHHBIX OTHOIICHHU U SIBISICTCS BaXK-
HBIM CPEJICTBOM HENOMYIIEHHs IpaBOHApPYIIEHU,
MIPUBJICYCHUN TPaXJaH K aKTHBHOMY Yy4YacCTHIO B
npolieccax co3uaaHusi U pedopMupoBaHus oOIIe-
CTBEHHBIX OTHOIIEHUH.

Croco0bI peanu3anuu MmpaB rpakaaH Ha oOpa-
[ICHUE W Ha MOJy4YeHUe WHPOPMAIUH, 3aKperyIeH-
Hele B 1.3 ¢T.18 u B .2 c¢1.20 Koncturynun PK,
pean3yIoTCs IOCPEICTBOM IIPUHSTHS COOTBETCTBY-
IONINX 3aKOHOJIATEIbHBIX aKTOB. B obnactu peanu-
3allMH PaB KaKA0TO Ha COLMANBHYIO 3aIUTy ObLIN
paTH(UIMPOBAHEI COOTBETCTBYIOIINE MEXKyHa-
poxHbie noroBopsl Ilapiamentom PecnyOnuku Ka-
3axcra: 21 gexabps 2005 roxa Obu1 paTuduUIIpO-
BaH Mexmynapoaabiii [lakt «O06 35KOHOMHYECKHX,
COLIMANTBHBIX U KYJIBTYPHBIX TIpaBax», 0100peHHBIN
I'enepanbhoii Accambieeit OOH 16 nexabps 1966
roga; Mexmyrapoaasiii [Takt «O TpakgaHCKUX H
NOJMTUYECKUX TpaBax» Obl1 noanucad [IpesuaeH-
toMm PecnyOnmku Kazaxcran 2 nexadps 2003 ropa,
U Tocie ero parn(uKanuy BCTYIHJ B CHILY JUISA
Kazaxcrana 24 ampens 2006 roma. B mpaBompu-
MEHHTEJIBbHON AEATENLHOCTH, HE3aBUCUMO OT cdep
JESTeTLHOCTH, TIPUOPUTETOM O0JIAZaf0T MEXTyHa-
pOIHBIE JOTOBOPHI, paTH(uuUpoBaHHble [lapia-
MeHTOM Pecnybnuku Kazaxcran B cOOTBETCTBUU ¢
.3 cr.4 Koncrturyuuu PK. B cBs3u ¢ npunstuem
3axkona PK ot 12 suBapsa 2007 roma «O mopsake
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paccMOTpeHust oOpameHui (PU3HISCKUX U IOPUIU-
geckux Ui 1 3akoHna PK ot 22 mexadps 2003 roma
«O rocynapcTBEHHOH MPABOBOM CTATUCTHKE U CIIe-
[UANBHBIX y4eTax» ObUI MPUHSAT NpuKa3 ['eHepais-
HOTO TIpoKypopa PecnyOimku Kazaxcran ot 16 Ho-
s6ps 2011 roma Ne 109 «O6 yrBepxkaennu [IpaBun
ydera oOpalieHudl (QU3MUECKUX U FOPUIAMUYECKUX
qutl, otdera GopMbl Ne 1-OJI «O paccMoTpeHHH
oOpamieH! (PU3MYECKUX U IOPUAMYSCKUX JIUID U
WNHCTpyKuu MO €ro COCTaBICHHUIO». Y Ka3aHHBIM
[Ipuka3zom ompeneneHsl MpaBuiIa yueTa 00paeHui
U TPEIOCTaBICHUS CYOBEKTaMHU, MPABOMOYHBIMHU
paccMmarpuBaTh OOpalleHUs, YUYSTHBIX CBEJICHUN B
Komurer no npaBoBoil CTaTUCTUKE U CHELIUAIBHBIM
yueraMm ['enepanbHoil IIpokyparypel PK. B coot-
BETCTBUHM C YKA3aHHBIMU BBIIIC HOPMATHUBHBIMU
MIPaBOBBIMH aKTaMH BCe OOpaIleHns TTOIeXkKaT yJe-
Ty, CTaTUCTUYCCKUE, KOHTPOJIBHO-HAA30PHEIC Opra-
HBI MPOBOJSAT MPABOBOM CTATUCTUUCCKUN aHAIU3.
Komurer no npaBoBoil CTaTUCTUKE U CHELIUATIBHBIM
yueTaM OCYIIECTBIISIET cOOp 1 00pabOTKy MpaBoBOH
CTaTHCTUYECKON MH(POPMAIIHH, OCYIIECTBIISICT Hal-
30p 3a COOJIFOJICHUEM TIPABMII PACCMOTPEHHS 00pa-
LIEHUM.

OT/enpHBIC TOJIOKEHUS 00 OOpaIIeHUSX CO-
nepxatcs B pazaenie «ConuanbHOE MapTHEPCTBO
TK PK. ITo BonmpocaM 3akiIFOUEHUs] KOJIEKTHUBHO-
ro goroopa, B cootBerctBuu ¢ n.2 c¢r.156 TK PK,
CTOPOHBI, IOJTYYHUBIINE THCHbMEHHBIE TIPEUIOKEHUS
0 Hayayie MeperoBOpoB OT JAPYroil CTOPOHBI, 00s-
3aHbl B TEUCHUE NIECATU KaJCHIAPHBIX AHEH pac-
CMOTpPETh WX W MPUCTYNHTH K meperoBopam. lIpo-
LeAypa paspemeHuss KOJUIEKTHUBHOTO TPYIOBOTO
CIIOpa OTpeeIeTCs MO MpaBUiaM, COACPKAIIUMCS
B paznene rnasbl 16 TK PK. B cooTBerctBuu ¢ .4
ct.156 TK PK, nns BeneHus KOJJIEKTUBHBIX TEepe-
FOBOPOB U MOJATOTOBKH MPOEKTa KOJUICKTUBHOTO
JIOTOBOPA CTOPOHBI CO3/IAIOT HA MAPUTETHOW OCHOBE
KOMHCCHIO.

B coorBerctBumn ¢ TK PK (m.1 ct.181) pabot-
HUK 00JIaZlaeT MpaBOM Ha TOIYYCHHE TOCTOBEPHOM
HHpOpPMAILUK OT padoToJATENsI O XapaKTePUCTHUKE
pabodero Mecta W TEPPUTOPHU OPTaHU3AINHU, CO-
CTOSIHUM yCIIOBHH, 6€30MaCHOCTH U OXpaHbl TPya,
0 CYIIECTBYIOIIEH yrpo3e Ajsl KHU3HU U 37J0POBbS,
a TaKke 0 Mepax MO €ro 3aluTe OT BO3ACUCTBU
BpEIHBIX (0C000 BPEAHBIX) M (MJIM) OMACHBIX IPO-
M3BOJICTBEHHBIX (DAKTOpOB, Ha O0XKajJOBaHUE He-
MIPaBOMEPHBIX JICHCTBUI paboTomarenst B 00JacTH
obOecniedeHusi 0Oe30macHOCTH Tpyda. B cooTser-
crBun ¢ mn.2) .2 c¢t.181 TK PK, pabotHuk 00s3aH
HEMEJICHHO CO00IIaTh pab0oTOAATEIIO UIIH OPTraHH-
3aTopy pabdoT O Ka)J0i MpPOM3BOJCTBEHHOW TpaB-
M€ W WHBIX TOBPEXKICHUIX 3T0POBBSI PAOOTHUKOB,

NpU3HaKax MpogeccuoHanbHOro 3a0oneBanus (OT-
paBiIeHNs), a TAKXKE O CUTYaIlUH, KOTOpasi CO3/1aeT
YIpO3y >KM3HU U 340POBBIO JTHOACH.

[IpuMeHUTENIEHO K JIOJDKHOCTHBIM JIMIIaM, B
pasnene II Konctutymuum PK «Yenosex u rpax-
NaHUH» 0003HAYECHBI OOS3aHHOCTU JOKHOCTHBIX
JUII TO YCJIOBHSAM PAacCMOTPEHHsI OOpallieHH:
JTOJDKHOCTHBIE JTUIa 00s3aHBI 00ECIICYUTh KaX10-
My TpaXJaHHUHY BO3MOXKHOCTH O3HAKOMHUTCS C 3a-
TParuBarolIMMHU €ro MpaBa U UHTEPECHI JIOKYMEHTa-
MH, PEIICHUSIMH ¥ HCTOYHUKaMK HHpopmarmu (11.3
cT.18); COKpBITHE JTOJDKHOCTHBIMU JIMIIAMHU (DAaKTOB
1 00CTOSITENBCTB, YTPOXKAIOMINX KU3HHU U 37J0POBBIO
JIOJIeH, BIIEYeT OTBETCTBEHHOCTh B COOTBETCTBHUH C
3akoHoM (1.3 c1.31).

B cuny nznoskeHHOro, B ONpEAEIeHUH TOHITHS
JTIOJDKHOCTHOTO JIMIIAa HEOOXOAWMO PYKOBOJACTBO-
BaThCS HOPMaMH TPYAOBOTO 3aKOHOJATENhCTBA,
3aKOHOJIATEJIbCTBA 00 aJIMHUHUCTPATUBHBIX TIPABO-
HapylIICHUSX, CTPaXOBaHWUHM, TOCYJIapPCTBEHHON
ciryx0e, 0 IPOTUBOJEHCTBUN KOPPYIILIUU U O COIIH-
anbHOM obecrnieueHuid. B Tpymo-npaBoBoM acrekre
00513aHHOCTH JOJKHOCTHOTO JIMIA, TIO ITHPOKOMY
KpYyry BOIIPOCOB, OIPEENAIOTCS 3aKOHOAATEb-
CTBOM pa3lIMUHBIX oTpaciel mpasa. [lo ycnoBusm
TOTO, YTO HOPMBI TPYZOBOTO TMpaBa COAEPIKATCS B
pa3IMYHBIX 3aKOHOJATENBHBIX aKTaX, B COOTBET-
ctBum ¢ 1.1 c1.2 TK PK, Tpynosoe 3akoHomaremns-
CTBO OCHOBBIBae€TCs Ha HOpMax KoHcTuTyIuw,
HacTosmiero Koynekca 1 MHBIX HOPMATHUBHBIX Ipa-
BOBBIX aKTOB.

O0513aHHOCTH JODKHOCTHBIX JIUI] TIO PaccMo-
TPeHHUIO OOparieHuil omnpenensiroress u Kpanudu-
KallMOHHBIM CIPAaBOYHHKOM JIOJDKHOCTEH pPyKO-
BOJMTENEH, CHEIMAIUCTOB W APYTUX CIYXKaIlnX,
yTBepkIeHHbIM [Ipukazom MunucTpa Tpyaa u co-
muanbHoU 3amuthl HaceneHus PK ot 21 mas 2012
roma Ne 201-e-m. KBanmdukarmnoHHBIA CIIpaBOY-
HUK SIBISIETCS OCHOBOH Ui YCTaHOBJICHHS KBaJlH-
(UKaIMOHHBIX TpeOoBaHWN K paOOTHUKAM W NpU-
MEHSIETCSl JUIsl PEIIeHUs] BOIPOCOB, CBI3AHHBIX C
peryJIupoBaHuEM TPYAOBBIX OTHOIIEHHUN B OpTaHu-
3alUsIX HE3aBUCUMO OT UX OpPraHU3allMOHHO-TIPaBO-
BBIX (JOPM CO3/IaHUSI U JIEATENHOCTH. B OCHOBY
noctpoenusi CripaBOYHHUKA MOJIOKEH JTOJKHOCTHON
MpHU3HAK, TTOCKOJIBKY TPEOOBAaHUS K KBaTH(HUKAIHH
pabOTHHUKOB OIPENENIIOTCS B 3aBUCUMOCTH OT 3a-
HUMaeMoOW JOJDKHOCTH. KBan(ukalmoHHbIE Xa-
PaKTEPHCTUKH SIBISIFOTCS OCHOBOW LTS pa3pabOTKU
BHYTPEHHHUX OPTaHU3AIHOHHO-PACTIOPSANTEIHHBIX
JIOKYMEHTOB: JIOJUKHOCTHBIX MHCTPYKLUWH; MpaBUI
TPYAOBOTO PACHOPSIIIKA, TTOJIOKEHUH U APYTHX aK-
TOB paboToJIaTelNlsl, HANPABJICHHBIX HA PETyIUpo-
BaHUE TPYJIOBBIX OTHOIIEHHH. COOTBETCTBEHHO,
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Prickanues J1.Y. u np.

OIIEHKa JIETENHOCTH TOrO WJIM MHOTO JOJIKHOCT-
HOTO JIUIIA TPOBOJIUTCS COTIACHO AOKHOCTHOM MH-
CTPYKILUH, MIPUHATHE KOTOPOH OCYIIECTBIISETCS Ha
ocnoBanuu TK PK u B cootBercTBum ¢ Knaccudu-
KaToOpoM 3aHITHI 1 ExuHoro TapudHo-KBaMH(HKa-
IIUOHHOTO CITPaBOYHHKA.

Ha ocHoBaHuM yKa3aHHBIX BBIIIE HOPMAaTHB-
HBIX TIPABOBBIX aKTOB W B COOTBETCTBHU C III.S)
ct.1 3akona Pecniyonuku Kazaxcran ot 12 suBaps
2007 roxa «O mopsiike paccMOTpEeHHUs1 oOpaleHnit
(GU3NYECKNX W IOPUIUIECKHUX JIHUID, K CYOBEeKTaM,
MPaBOMOYHBIM PaccMaTpUBaTh OOpaIICHUs], TIOMH-
MO TOCY/JIJapCTBEHHBIX OPraHOB M OPIraHOB MECTHOT'O
CaMOYyNpaBJICHHS, OTHOCSATCS M IOPUINIECKAE JIHIIa
CO CTOTIPOLIEHTHBIM yYacTHEM IoCyIapcTBa U opra-
HU3AIMHU, MPEJOCTABISIOMNE TOBAPHI (PabOTHI, yc-
JIyTH) TI0 TIPaBUJIaM TOCYJapCTBEHHOTO 3aKyTa.

B coorBercTtBHM ¢ npukazoM MUHHUCTpa KyJib-
Typsl U cnopra Peciybnuku Kazaxcran ot 22 ne-
kaopst 2014 roma Ne 144 «O0 yrBepxnenun Tu-
MOBBIX MPABUJI JOKYMEHTHPOBAHMSA M YIPaBICHUS
JIOKYMEHTAaIel B roCylapCcTBEHHBIX M HErocyaap-
CTBEHHBIX OpTraHU3aAIUAX», OOpaIleHHs TpaXKIaaH
(3asBICHMS, TPEUIOKEHUS, KAIOObI, OTKIMKH MU
3aMpochl) YUYHUTBHIBAIOTCS LIEHTPAIM30BAHHO M pe-
TUCTPUPYIOTCS B PErMCTPAIMOHHON KOHTPOJBHOM
dopme B JieHb WX TOCTYIUICHHS B OpraHHU3aluIo.
Hapymienns: ycTaHOBIIEHHBIX TpPaBUI PaccMOTpe-
HUSl o0pameHni KI1acCuUIMPYyOTCs KaKk KOPPYTI-
[MOHHBIE TPABOHAPYIIEHHS. Y CIOBHS YKa3aHHBIX
BbIIlIe TUMOBBIX MpaBUJI PaclpoOCTPAHAIOTCS Ha BCe
OpraHM3alny, HE3aBUCUMO OT UX (POPM CO3TaHHS U
BUJIOB JIESITEITLHOCTH.

B cootBerctBuum ¢ mt.3) cr.1 u cr.11 3akona PK
«O IpOTHBOACHCTBUN KOPPYTIIIAN, K JHUIIaM, YIIOJI-
HOMOYEHHBIM Ha BBITMIOJHEHHE TOCYAapCTBEHHBIX
(GYHKUUH, OTHOCATCS: TOCYNApCTBEHHBIH CITyKa-
WA, Iy TaT MacianxaTa, a TakyKe JIUI0, BpEMEHHO
WCTIOJHSIOMEe OO0A3aHHOCTH, IPEeLyCMOTPEHHBIE
TOCY/JapCTBEHHOM JIOJMKHOCTBIO, /10 Ha3HAYECHMS
€ro Ha rocy/IapCTBeHHYIO CITy’k0y. B cooTBeTcTBHI
¢ mm.4) HacTosIeN CTaTbM, TaKXKe K MPHUpaBHEH-
HBIM JIMLIAM, YIOJHOMOYEHHBIM Ha BBINOJHEHUE
TOCY/IapCTBEHHBIX (DYHKIIHH, OTHOCSTCS: JINIIA, U3~
OpaHHBIE B OpraHbl MECTHOTO CaMOYTpaBJICHHUS;
rpaXkJaHe, 3apeTUCTPUPOBAHHBIE B YCTAHOBIEHHOM
3aKOHOM TIOpSIZIKE B KadecTBe KaHIuaatoB B lIpe-
sunentsl PecmyOnuku Kasaxcran, nemyrtatsr [lap-
namenTa PecriyOnukn Kasaxcran nnm mMacnnxartos,
aKAMbI TOPOJIOB PailOHHOTO 3HAYEHHS, MOCEJKOB,
Ccell, CEITbCKUX OKPYTOB, @ TAK)KE B YWIEHBI BEIOOPHO-
IO OpraHa MECTHOI'O CaMOYIPAaBIIEHHMS; CITy XKallue,
MOCTOSTHHO WMJIM BPEMEHHO paboTaroliye B OpraHe
MECTHOT'O CaMOYIIPaBIIEHHs], OTUIaTa TPyda KOTOPHIX
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MIPOU3BOUTCS U3 CPEJICTB TOCYIaPCTBEHHOTO OO/~
JKETa; JINIIA, ACTIOHSIONINE YIIpaBIeHIeCKHe (QyHK-
I[UU B FOCYaPCTBEHHOIN OpPraHU3alliy WK B CyOh-
€KT€ KBA3UT'OCYAAPCTBEHHOTO CEKTOpa, CIy>Kallue
Hammmonansaoro banka PecnyOmmkum Kaszaxcran u
€ro BEIIOMCTB; JIMIIA, WUCIIOJHSIONINE YIIpaBIcHUIC-
cKkre QYHKIMU B CyOBEKTaxX KBA3UTOCYIapCTBEHHO-
ro cektopa. K yka3aHHBIM KaTeropusm JIML TakkKe
OTHOCSITCS W JIMIIA, TIOCTOSIHHO, BPEMEHHO JIH00 110
CIICUATBHOMY MOJHOMOYUIO HCHOJHSIONIUE Op-
raHU3aIMOHHO-PACTIOPSIUTEIIbHBIE WM  aJMUHU-
CTPaTUBHO-XO3SMCTBEHHBIC (DYHKIIMU B YKa3aHHBIX
opranuzanuax. K opraHuzalroHHO-pacIopsiu-
TeNBHBIM (YHKIMSIM OTHOCATCS (DYHKIIMHU TIO OCY-
IIECTBJICHHUIO OOIIEro PYKOBOJCTBA KOJUICKTHBOM,
CBSI3aHHBIC C PACCTaHOBKOHW WM MOAOOPOM KaJpoB,
OpraHu3alvel M OCYIIECTBICHUEM KOHTPOJS 3a
NEATETHHOCTRIO TMOAYMHEHHBIX, TOJACpKAHUEM
TPYIOBOM AMCHMIUIUHBI MYTEM NPUMEHEHUS MeEp
MOONIPEHUSI U HAJIOKEHHUS JUCHUILUIMHAPHBIX B3bI-
ckanui. [log agAMUHUCTPATUBHO-XO3SIICTBEHHBIMU
(yHKIUSME MTO/Ipa3yMeBarOTCs (PyHKIUMU JInIa, Ha
KOTOPOTO BO3JIO)KEHA IMOJIHAs MaTepUalibHasi OTBET-
CTBEHHOCTb, a TAKXKE NEATEITHHOCTD 110 YIIPABICHUIO
U pacCMOPsKCHUI0 UMYIIECTBOM, HAXOSIIUMCS Ha
OayraHce OpraHU3alliH, B TOM YHCJIE ICHbraMHU.

B cootBerctBum co cr. 30 KoAll PK (B wactu
[Mpumeuanust), «JlOJDKHOCTHBIMH JIMIIAMHU  TIPH-
3HAIOTCSl JIMIA, TIOCTOSIHHO, BPEMEHHO WM II0
CIICITUATTFHOMY TIOTHOMOYHUIO  OCYIIECTBIISIONTNE
(byHKIIMM TIpEJCTaBUTEN BIACTU JTUOO BBITIOIHS-
[OIIME OpraHU3alMOHHO-PACTIOPSAIUTENIbHBIC WITH
aJIMHUHUACTPATUBHO-XO03SIICTBEHHBIC (DYHKIIUU B TO-
CYJIapCTBEHHBIX YYPESKICHUIX, CYObEKTaX KBa3H-
rOCYJapCTBEHHOI'O CEKTOpPa, OPraHax MECTHOI'O ca-
MoympasieHus». B coorserctBum co ct. 100 KoAIl
PK, nonada >xano0bl BO Bpen (M3UYECKOMY WIIH
IOPUIMYECKOMY JIHILY, TTO/IaBIIeMy 0OOCHOBAaHHYIO
)Kayio0y, WK B MHTEPECax KOTOPOro OHa ObLia I10-
JlaHa, — BIeYeT mtpad Ha TOKHOCTHBIX JIII B Pa3-
Mepe JIECSITH MECAYHBIX PACUETHBIX MTOKa3aTeseH.

Cornacno nm. 6) ct.1 3akona PK «O mpotuso-
JNEHUCTBUU KOPPYIIUN», KOPPYIIUS ONpEeAcseT-
Ccs KaKk HE3aKOHHOC HCIOJIL30BAHHC JIMIIAMH, 3a-
HUMAIOIIUMUA OTBETCTBEHHYIO T'OCYIAPCTBECHHYIO
JIOJDKHOCTh (JTUI[AMH, YIIOJTHOMOYEHHBIMU Ha BHI-
MIOJIHEHNE TOCYAAapCTBEHHBIX (YHKIUH; IJHIIaMH,
MPUPABHCHHBIMU K JIMIIAM, YTIOJTHOMOYCHHBIM Ha
BBITIOJTHEHUE TOCYIapCTBEHHBIX (DYHKIIUH), CBOWX
TOJTHOMOYHMH M CBSA3aHHBIX C HUMH BO3MOXKHOCTCH
B IENAX IMOJYYCHHS WIM W3BICUCHUS JTUYHO WITH
yepe3 MOCPETHUKOB MMYIIECTBEHHBIX (HEUMYIIE-
CTBEHHBIX ) OJIar ¥ MPEUMYIIECTB I ce0s T s
TPETHUX JIUI], & PABHO MOAKYM NAaHHBIX JHI] ITyTEM
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MpeloCcTaBIeHus Onar u TmpeumyinectB. Koppym-
[IMOHHBIM TIPABOHAPYIIIEHUEM NPHU3HAETCS JIesSTHUE,
HMerollee TPU3HAKH KOPPYIIUH (TIPOTHBOMPABHOE
BHHOBHOE JIesSTHHE — JIeiicTBUE WK Oe3aelcTBHE), 32
KOTOPYIO 3aKOHOM YCTAaHOBJICHA aJIMHHUCTPATHB-
Hasl UJIM YTOJIOBHASI OTBETCTBEHHOCTb.

AKTyallbHOCTh W HEOJHO3HAYHOCTh U3ydae-
MO# TeMbI OOYCIIOBJIEHBI M TEM, YTO HEKOTOpHIE
TPYZOBBIE CIIOPBI PACCMATPHUBAIOTCS B KauecTBE
TPa)TaHCKUX JIeT ¥ 110 YCIOBHSIM 00sI3aTEeIILCTBCH-
HBIX MPaBOOTHOMICHWHU. Tak, CIIOpHI, CBSI3aHHBIE C
BO3MEIICHUEM YylIepOa, MPUIMHEHHOTO 310POBBIO
paboOTHHKA, paCCMATPUBAIOTCSI HATIPSIMYIO B Cy1e0-
HOM niopsizike. COOIFOIEHUE ITOTO MOPSIKA yKa3aHO
B 1.1 HopmaTtuBHOro nocranosnenusi BepxosHoro
Cyna PK ot 9 utonsg 1999 r. Ne9 «O HekoTOpbIX
BOIpocax MpUMeHeHHs cyaamu PecryOnmku 3aKko-
HOJIATEJIbCTBA TIO0 BO3MEICHHUIO Bpe/a, NPUYNHEH-
Horo 370poBbio» (HopmaruBHOE mOCTaHOBICHHE
Bepxosuoro Cyna Pecnyomuku Kaszaxcran 2017).
Taxxe, TpeOOBaHUS OJHON M3 CTOPOH TPYJIOBOIO
JIOTOBOpA O 3aIUTE YEeCTH, JOCTOMHCTBA U JICTOBOH
penyTauy HarmpsiMyr0 MOTYT SIBIISITHCS TIPEMETOM
cyaeOHOro pa3OupaTenbCTBa, MUHYS HPOLEIYPY
PacCMOTpPEHUST HHIUBUIYAILHOTO TPYIOBOTO CIIOpa
B CornacutenbHON KOMUCCHUH.

1. Cobmiomenue mocyaeOHOTro Mmopsaka ype-
TYJIUPOBAHHS TPYAOBOTO CIIOpa SIBIAETCS 00s-
3aTelbHBIM 3aKOHOAATEIHHBIM  YCIOBHEM, OTa
00513aHHOCTb BO3JIO’KEHA Ha paboToaaTesncii. Pa3ou-
paTeNbCTBO Jelia BXOJIUT B KOMIICTCHIIUIO CTOPOH
TpY10BbIX OTHOIEHUH. CoraacHo cT. cT. 159 u 160
TK PK uHIuBHIyallbHBIE TPYAOBBIE CIOPBI HOJ-
JeKaT PacCMOTPEHHIO B 0CYJCOHOM MOPSIKE U B
coctaBe CorjracuTeILHON KOMHCCHH, 32 MCKITIOYC-
HUEM CyOBEKTOB Majloro MpearpuHUMATENLCTBA U
CIIOPOB, BOSHHUKAIOIIUX C YYaCTUEM PYKOBOIUTEICH
ropuandeckux i (1.1 cr.159 TK PK). Cormacao
m.1 cr.159 TK PK, oOmue npaBuia, CBsI3aHHBIC C
pa3peleHueM HHIUBUAYTbHBIX TPYOBBIX CIIOPOB,
MIPSIMO HE PaCTIPOCTPAHSIOTCS Ha CyOBEKTOB MaJIoro
MpeNPUHUMATETHCTBA U PYKOBOAUTEIEH UCITONHH-
TEJILHOTO OpraHa IopUAnYecKoro juna. B ompene-
JICHUH cTaryca CyOBEeKTOB IMPeIIPUHUMATEHCKOM
JIeSITEIBHOCTH  HEOOXOAMMO  PYKOBOJICTBOBATHCS
[IK PK (Kogekc PecriyOnuku Kazaxcran ot 29 ok-
Ts0pst 2015). B cootBercTBHM ¢ 1.3 cT1.24 1K PK,
CyObeKTaMH MaJIoro MPEIIPUHUMATEILCTBA SIB-
JSIOTCS MHIUBUIYAIbHBIC TPEIIpUHUMATENn 0e3
00pa30BaHUs IOPUAMYECKOTO JIUTA ¥ IOPUIUIECKIC
JUIa, OCYUIECTBISIONINE IPeaPUHUMATEIHbCTBO
CO CPEJHEr0JI0BOH YHCICHHOCTHIO PAOOTHHKOB HE
6omee 100 yemoOBEeK W CPETHETOAOBBIM TOXOIOM HE
cBeiie 300 000 MecsIHBIX pacdeTHBIX IOKa3aTe-

neii, ycranosienHoro 3akoHoM PK «O pecrmy6mu-
KaHCKOM OIOpKeTe», NCHCTBYIOIIMM Ha | sHBaps
COOTBETCTBYIOIIEr0 (hrHAHCOBOTO roja (3akoH Pe-
cnyonuku Kazaxcran ot 30 Hos10pst 2017).

Ha 2018 rox 1 MPII cocraBasier 2 405 Tr.

300 000 * 2405 =721 500 000 Tr.

Kak Ob1J10 yKa3aHO BBILIE B OTHOLIEHUH PyKOBO-
JUTEINel MCIIOTHUTEIFHOTO OpraHa IOpUANYECKOTO
nuna (MX pyKOBOAHUTENel) o0mue mpaBujia O pac-
CMOTPEHHH TPYIOBBIX CIIOPOB HE PACIPOCTPAHSIIOT-
€5l C YYETOM CIIEAYIONINX YCIOBHHU: COTJIACHO YacTH
Bropoil m.2 c1.140 TK PK, B ciaywuae usmeHenus
cocraBa ydpeauTeneil (Y4acTHHKOB, aKI[HOHEPOB)
C PYKOBOJUTENEM TPYJIOBOH JOTOBOP MOXKET OBITH
3aKIFOYEH WU TEePe3aKIItoueH MO0 TPYJIOBbIE OT-
HOLICHHUSI MOTYT OBITh MPEKpaIleHbl HA OCHOBaHUU
pelIeHust y4peanTeneid JMOO0 YIOITHOMOYEHHOTO
yapeauteasiMi (COOCTBEHHHKOM ) JIMI[a/OpraHa WiH
YIOJTHOMOUYEHHOTO OpraHa HOpPUIMYECKOTo JIMIA.
CornacHo 1.3 yka3aHHOW CTaThU, B ClIy4yae Ha3zHa-
yeHus (M30paHus, yTBEPKACHUS B TOJKHOCTH) Py-
KOBOJIUTENS Ha HOBBI CPOK B TPYAOBOM JOrOBOp
BHOCSITCS U3MEHEHUS U fononHenus. CornacHo m.4
ct.140 TK PK, yTBepxaeHne B JOJKHOCTH HIIH TIpe-
KpalleHHe TPYIOBBIX OTHOILIECHHUH C PYKOBOJUTEIEM
OCYIIECTBIISIETCSI aKTOM JHOO WHBIM JIOKYMEHTOM,
YTBEPKAAEMBIM YIIOJIHOMOYEHHBIM OpPTaHOM HJIH
nuuoMm, ykazanueiM B 1.2 ¢T.140 TK PK (Tpynosoii
kozxekc Pecrryommku Kazaxcran 2015).

Hcxonst m3 BBIMIEH3TOKEHHOTO, K OJHUM U3
94acTO BO3HMKAIOUIMX Ha MPAKTHKE BOIPOCOB B pe-
TYJIMPOBAaHUH TPYAOBBIX OTHOIIEHWH (TIpUMeHe-
HUM Mepbl B3BICKaHUS, IMPEKPAICHUs TPYIOBBIX
OTHOILICHWU W pa3pelIeHUH TPYIOBBIX CIIOPOB) C
y4acTHEM OpraHa/pyKOBOIUTENS HCIOIHHUTEIHHO-
ro opraHa UMEIOTCS Pas3iInyusi, OCOOCHHOCTH B MX
pernmaMeHTanyu. A B OTHOIIECHHH PaOOTHHKOB, 32
WCKITIOYEHHEM PYKOBOJIUTENEH FOPUINIECKUAX JUII,
cornacuo ct.47 TK PK, npu usmeHeHnn HauMeHo-
BaHUsI, BEJIOMCTBEHHOH MPUHAIICKHOCTH IOPUIM-
YECKOTO JIMIa — PaboTomaTeNs, CMEHBI COOCTBEH-
HUKa aKIui (JOJeH yJacTus) IOpUINIECKOTO JINIIA,
peopranuzanun padoTojareiass — IOPUIUYECKOTO
JUIa TPYAOBbIE OTHOIICHUS C PabOTHHKAMH TPO-
JIOJDKAIOTCST 03 M3MEHEHHSI.

[TpaBo KaxkmoT0 HA OOpAaIlleHHE B CYJ] HUKEM HE
MOJKET OBITh OTPAHWYEHO W PEANM30BaHO COTJIACHO
3akoHonatenbeTBy. Cormacho 1.2 cr.13 Konerury-
uu PK cooTBeTcTBYy!IOIIEE pa3bsICHEHNE IO BOTIPO-
caMm peanu3anyuyd KOHCTHTYIIMOHHOTO MPHHIUIA O
npaBe KaXJ0ro Ha CyleOHY0 3allUTy CBOMX IpaB
u cBoOoA conepkutcsi B HopMaTuBHOM mOCTaHOB-
nenun BepxoBHoro Cyna PK ot 15 suBaps 2016
r. Nel «O mpaBe mocTyma K MpaBOCYIUIO U TIPABO-
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Mounsix Bepxosnoro Cyna Pecnybnuku Kazaxcran
Mo TepecMoTpy cyaeOHBIX akToB» (HopmaTuBHOE
nocranoBiieHne Bepxosaoro Cyna PecnyOnuku
Kazaxcran 2016). BepoATHOCTh BO3HHUKHOBEHHS
TPYAOBBIX CHOPOB TAaK)KE€ CBSI3aHO C OTCYTCTBHEM
COOTBETCTBYIOIIECH HOPMATHBHOW 0a3zbl y caMux
e paboronaTenieil — OTCYyTCTBUEM aKTOB, OCPE-
CTBOM KOTOPBIX JIOJKHBI OBITh PEaln30BaHbl HOP-
MBI 3aKOHOJATENbCTBA, WU K€ BEPOSTHOCTh HX
BO3HMKHOBECHHMSI 3aKJIJbIBaeTCsl paboToAaTesneM
pu pa3paboTKe M YTBEPKACHUM BHYTPECHHUX HOP-
MaTHBHBIX JIOKyMEHTOB 110 IPUYUHE HETIPaBUIbHO-
IO TOJIKOBAHHSA M NPUMEHEHMs 3aKOHOJATEIbHBIX
akToB. B naue ouneHkn mpUYMHAM M YCIOBHUSM BO3-
HUKHOBEHHMSI TPYAOBBIX CIIOPOB B HAyYHBIX TPyJax
OTJICNIBHBIX YUYEHBIX CO/IEPIKATCS Pa3INYHbIE TOUKU
3penus. B ncciaenoBannu, mpoBeaeHHON MexnO0B-
ckoil U.B., B omnpeneneHU MOHATUM COLMAIBHO-
TPYAOBBIX MpPaB PaOOTHHKOB M, B TOM YHCIE, CO-
LUAJIbHO YSI3BUMBIX I'PYIIIT HACEICHUS OTMEYaeTCsl:
«C TOYKM 3pEHHs TEOPUH MpaBa COLUAIbHBIE, IKO-
HOMMYECKHUE, KYJIbTYPHBIE, IMOJUTHYECKHE IpaBa
OTHOCSTCSI K KaT€ropuu OObEKTUBHBIX, T.€. HE 3a-
BHCAT OT BOJIM YEJIOBEKA W OMPEIEINIAIOTCS MpaBo-
BBIMM pPaMKaMM WJIH TPYJIOBBIM JIOTOBOPOM, 3aKpe-
IUIIOTCSL COOTBETCTBYIOLIMM 3aKOHOAATEIILCTBOM
(B oTnMuMe OT CyOBEKTUBHBIX TpaB U cBOOO/I, OIpe-
JIeJIIEMBIX CO3HATEIbHBIMU BOJIEBBIMU JIEHCTBUSAMHU
moneit). To ecThb, MpaBoO YeIOBEKa — 3TO BO3MOXK-
HOCTh 00J1aJlaTh OIPEACIICHHBIM 0JIaroM, 3aKpe-
TUIEHHBIM HOPMaMHU 1paBa 1, COOTBETCTBEHHO, ITpa-
BaMH JIMYHOCTH CUUTAIOTCS JIUIIb TE€ BO3MOXHOCTH,
KOTOpBIE 3aKperieHbl B 3aKOHAaX U JIPYTHX HOpMa-
THUBHBIX MPaBOBBIX akTax» (Mexubosckas 2014: 7).

ITo muenmro AGaiinensauHoBa T.M. KOHCTHTY-
[IMOHHBIE TapaHTHH BOBCE HE PEAN3YIOTCS B KOH-
KPETHBIX TPYJOBBIX MPAaBOOTHOILIEHHSIX, B KOTOpBIE
BCTYIIAeT YEJIOBEK B Kau€CTBE HAEMHOTO PabOTHH-
Ka. ['apaHTHM KOHKPETU3UPYIOTCSA C YUETOM H37a-
BaE€MBIX 3aKOHOB M MHBIX HOPMAaTHUBHBIX ITPaBOBBIX
aktoB (AoGaimensauno 2017: 3). B Konmenmuun
npasoBoil nmosmtuku PK wa 2010-2020 roasl, yT-
BepkaeHHOH Ykazom [Ipesnaenta Pecyonuku Ka-
3axcraH ot 24 aBrycra 2009 rona Ne 858, ompene-
JICHbI OCHOBHBIC HATPaBJICHUS B O0JIACTH Pa3BUTHS
HaI[MOHAJIBHOTO MPAaBOBOTO MPOCTPAHCTBA, Ka3ax-
CTaHCKOT'0 3aKOHOAATEJIbCTBA, AAJbHEHILEr0 yKpe-
TUICHUSI PeKMUMa 3aKOHHOCTH, COOJIIOJICHUSI KOHCTH-
TYLIMOHHBIX ITPaB U CBOOO/I UeIOBEKa U TPaskaHnHa,
o0ecrieyeHne yCTOWYHMBOIO COLMAIbHO-IKOHOMHU-
yeckoro passutus crpansl (Konmenuus npaBoBoi
nonutukn PecnyOonuku Kaszaxcran na 2010-2020
rozasl). [IpuurHbl BO3HUKHOBEHUSI CIIOPOB pa3jind-
HBI, aKTYaJbHOCTh 3TOTO BOMpoca 00yCIOBIIEHA HE
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TOJILKO MPOM3BOJCTBEHHON JAEATENBHOCTBIO pado-
TOIATEeNI HO UM MEHSIONUMHCS SKOHOMUYECKIMHU
YCIOBUSIMU: HM3MEHEHHEM BHJA COOCTBEHHOCTH
npeanpusTus, GopM ux cosganusi (mpeoOpazoBa-
HHS), KOTJIa MEHSACTCS UCTOYHUK (DHHAHCHPOBAHUS
JIeSITEIIBHOCTH XO3SICTBYIOIUX CYOBEKTOB, 4acTO
MPUBOJAIINE K 00OCTPEHUIO KPU3UCHBIX SIBICHHM,
000CTPEHHIO COIMATEHON HATIPSYKEHHOCTH.

[To muenuto AbnaeBoit I'.K., KOHQIUKTHI B TPY-
JIOBBIX OTHOILICHMSAX NPEACTABISIOT COOOH ecTe-
CTBEHHBIN M Hen30eXHbIH ¢akTop (AbmaeBa 2017:
9). Cuctema npeoTBpallleHus] U pa3perieHus Tpy-
JOBBIX KOH(JIMKTOB CO3[JaHa BO MHOTHX CTpaHax
(AGaitnensauaoB 2017: 9). Cucrema mpenoTBpa-
HICHUS TPYIOBBIX KOH(IUKTOB B Pa3JIMYHbIX CTpa-
HaxX ONpezesicHa C y4acTHEM rocylapcTBa B JIMIE
MUHHUCTEPCTB TPyJa M JIPYTHX TOCYIapCTBEHHBIX
YUPEKJICHUH C PaCIpENeICHUEM COOTBETCTBYIO-
mmx komrereHuuu. B PK, B BrIpaboTke cuctembl
MIPEIOTBPAIICHUS TPYIAOBBIX KOH(MIMKTOB, CTAaBUT-
csl 3aJ]aua 0 KaYeCTBEHHOM yperyJIUpOBAHUU U He-
JOMYUICHUH TPYJOBBIX CHOPOB, YTOOBI BO3HHKAIO-
[IMe pa3HOoTJIacHs He IMepepacTaid B MacimTaOHbIe
KOH(DIMKTHI, BHEAPEHWW PA3IHYHBIX METOAUK U
MEXaHU3MOB UX YPEryJMpOBaHUsI, B TOM YHCIIE 0-
CPEICTBOM OOYYEHUS 1 MTOBBIICHNS KBATH(DUKAIINN
pabOTHUKOB MO JOTOJHUTENBHBIM 00pa30BaTelb-
HBIM NPOrpaMMaM C MPUBJICYCHUEM CHEIUAINCTOB
B 00JacTH TPYHOBBIX OTHOIICHUH. OO0sS3aHHOCTH
paboronarens — obecreyeHrne exXerogaHoro odyue-
Husl wieHoB COriacuTelbHOM KOMHCCHH OCHOBAaM
TPYZOBOTO 3aKOHOIATEIhCTBA, PA3BUTHS YMEHHS
BECTH TEPErOBOPBI M JIOCTHIKEHHSI KOHCEHCyca T10
TPYAOBBIM cIIOpaM MpeaycMoTpeHo B 1.8 cT.159
TK PK (TpynoBoii komekc Pecrryommku Kazaxcran
ot 23 HostOps 2015). Kak ObUIO H3JI0KEHO BBIIIE,
cornmacHo n.1 ct.159 TK PK, opranamm, paccma-
TPHUBAIOIINMH TPYIOBBIE CTIOPHI, siBisItoTCs Corna-
CHUTENbHbIE KOMUCCHU U cynibl. HeoOxomumo oTme-
TUTb, YTO KPOME YKa3aHHBIX OPraHOB BO3MOXXHOCTb
MIPUHATHS PEIIeHUH MPO(COI030M 1O BCEM COIH-
QIbHO-DKOHOMHUYECKUM, TPOU3BOJCTBEHHBIM BO-
npocam ompenencHa 3akonoM PK ot 27.06.2014 r.
Ne211-V «O mpocdeccnoHanbHEIX coro3ax» u Tpy-
noBbiM kojiekcoM PK (3akon PecnyOnmuku Kazax-
cran ot 27 urons 2014). Cornacuno 3akony PK «O
Mpo(heCCHOHANBHBIX COI03aX», TPYIOBBIE CITOPHI
(MHOMBHYaNTbHBIE M KOJUICKTHBHBIE) MOTYT OBITh
pas3pelIeHsl ¥ OpraHoM MpogecCHOHAIBHOTO COI03a
(mamee — mpo¢cOr030M) HITH HHBIM TIPEICTABUTEIEM
paboTHuKoB. OCHOBHBIMHU 3ajiauaMu TPOQCOr03a
SIBIISTIOTCSI TIPE/ICTaBIICHHE MHTEPECOB JIUII, COCTOSI-
ITUX B COCTaBe MPOoQCoro3a mepe padboTromarTeneM,
OCYIIECTBIICHHE OOIIECTBEHHOTO KOHTPOJIS 32 Mpa-
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O HEKOTOPBIX BOIIPOCAX MPUMEHCHUS aKTOB paGOTOI[aTeHSI 1 paCCMOTPEHUA NUHAUBUAYAJIbHBIX TPYAOBBIX CIIOPOB ...

BUJIBHBIM MIPUMEHEHHEM HOPM TPYJIOBOTO 3aKOHO-
JaTeThCTBA Ha YPOBHE OPraHM3AINH, 3aIlIUTa MPaB,
CBOOOJI M HHTEPECOB WICHOB NMPOo(dcor03a, penicHne
JIPYTUX COLHUAIbHO-SKOHOMHUYECKHX, B TOM YHCIIE
Y TIPOM3BOJCTBEHHBIX 3amad. [lopsmok m mpore-
Iypa ydacTHs opraHa npodcoro3a B pa3pelieHHN
TPYIOBBIX CIIOPOB MOTYT OBITH NPELyCMOTPEHBI B
KOJUIEKTUBHOM H/WJTH TPYZOBOM JIOTOBOpPE, B IPY-
TOM OTJICJILHOM COTJIALICHUU WM B aKkTe paboTo-
natenst. CornmacHo n.1 cr.157 TK PK conepxxanue
U CTPYKTypa KOJUIEKTMBHOTO JIOTOBOpA OTIpees-
IOTCSl CTOPOHAMH B COOTBETCTBHHU C I'€HEPAJbHBIM,
OTPAcieBbBIMA U PETMOHAIBHBIMHU COTJIAIICHUSMH.
B moarBeprkieHNE TOTO, YTO TPYAOBBIE CITOPHI (KaK
WH/IMBUAyaIbHbIC, TAK H KOJUIGKTUBHBIE), IPUYHNHBI
X BO3HMKHOBEHHS, CIIOCOOBI MX pa3pelIeHUs SB-
JIAIOTCSL TIPEIMETOM JIesITeIbHOCTH paboTomarens
U MPEJCTaBUTEIHHBIX OPraHOB PAOOTHUKOB, MPSIMO
yKa3aHO B 3aKOHOJATEJIbCTBE.

Tak, cormacuo m.m.2) m.4 cr.153 TK PK B co-
JepkaHuu [ eHepanbHOTO COTJNAICHHUs JTOJKHBI
OBITH TPEIYyCMOTPEHBI MEPONPHATHS B 00JacTH
MIPeIyTPEXICHUS U TPEIOTBPAIICHAS COIUAIBHO-
TPYAOBBIX KOH(IUKTOB M 3abacToBOK. CoriacHo
n.m.3) m.5 cr.153 TK PK, B OtpacieBbix cornarie-
HUSX JTOJDKHBI COAEPKATHCS COOTBETCTBYIOIIHE I10-
JIOXKEHUSI O MPEayNPekKICHHN W TPEIOTBpAICHHN
COLMAIIbHO-TPYAOBBIX KOHQIMKTOB U 3a0aCTOBOK,
COTJIacHO I.I.7) MOJKHBI OBITH TIPEIYyCMOTPEHBI
MOJIOKEHUST O TIOpAKe POPMUPOBAHUS U JESTEIb-
Hoctu CoBeTa MO BONpPOCaM MPenyNpeKACHUs U
paspemieHus KOJUIEKTHBHBIX TPYIOBBIX CIIOPOB, CO-
[JIACHO I1.I1.8) — MOJIOKEHHUsST 0 TOpsiAKE (GOPMHUPO-
BaHUsI U JSSITEIBHOCTH KoopaAnHannonHoro Llentpa
T10 Pa3BUTHIO KJAPOBOTO MOTSHIINATA U KBaTH(PHKa-
umu. Cormacuo 1.6 c1.153 TK PK B Pernonansubix
COTJIAIICHUAX TAKXeE JOJDKHBI COACPKAThCs COOT-
BETCTBYIOIIME TOJIOKEHUS, KacaroIInecs: Pa3BUTHA
COLIMANILHOTO TapTHEPCTBA M JHAJora, BOIPOCHI,
Kacaromuecst MpeaynpexIeHUs U pel0TBPaIeHUs
COILMAIBHO-TPYIOBBIX KOH(IUKTOB M 3a0aCTOBOK,
coJielicTBHsI paboToaTeIsIM U TIPE/ICTABUTEINSM Pa-
OOTHHMKOB B YPETyJIMPOBaHUH TPYIOBBIX CIIOPOB, O
nopsinke (opmupoBaHus u AestenbHocTH CoBeTa
IO BOIIPOCAM TIPEAYNPEKICHUS U pa3pelIeHHUs KO-
JICKTHBHBIX TPYIOBBIX CIIOpOB. KpoMe yka3zaHHBIX
BBIIIIE YCIIOBUH, MEPEYeHb BOMPOCOB, BKIIOUECHHE
KOTOPBIX BO3MOXXHO B KOJUICKTHBHBIH JIOTOBOD,
ykazaH B yactu BTopo# m.1 c1.157 TK PK u B m.2
ykazanHoi craten (TpymoBoii xomekc Pecrry6mu-
ku Kaszaxcran ot 23 Hos0ps 2015). K Bompocy 00
ydacTUU NPOQCOI030B B Pa3peliCcHMH HHIUBHIY-
ANBHBIX TPYIOBBIX KOH(PIUKTOB bymmeneBa M.A.
oOpaljaeT BHUMaHUE Ha CIEAYIOUIHEe 00CTOSTEIb-

CTBA: yMEHBILIEHHE YMCIIa MPO(HCOI030B IPUBOJHUT K
YBEJIMYEHUIO YKCIla HEIOHMOHU3UPOBAHHbBIX (HE OX-
Ba4eHHBIX MPO(COIO3HBIM BIHSHUEM) PAOOTHHKOB,
a 3HAYMUT MPOMCXOANT pacliupenue cep, MaciTa-
00B MHIMBHIYaJIbHOTO PETYIMPOBAHUS TPYIOBBIX
oTtHOmeHNH. Kaxaplid Tpyl1oBOH KOHQIMKT — 3TO
npoliecc, pa3BuBaroLuiics Bo Bpemenu (bymmMere-
Ba 2017: 37).

Uro Kacaercs JEsTENbHOCTH OpTaHU3alluU C
WHOCTpaHHBIM yd4acTueM, coriacHo m.4 cr.154 TK
PK, neiictBue cornamieHus (reHepaabHOTO, OTpac-
JIEBOTO M PETHOHAIBHOTO) PACHpOCTpaHsAeTCs Ha
OpraHM3allii, 3apErHCTPUPOBAHHBIE HA TEPPUTO-
pun PK, coOcTBEeHHMKOM HMYyINECTBa, y4peanuTe-
MU (yY9acTHUKaMH) WM aKIMOHEPaMH KOTOPBIX
SIBJIIIOTCS. MHOCTPAHHbIE TPaKIaHe U NHOCTPAHHBIE
IOPUIMYECKHE JINLA, a TAKKE Ha (DMIINAIIBL U Ipea-
CTaBUTENCTBA MHOCTPAHHBIX IOPUIAMYECKUX JIHII.
Cormacuo 1.5 c1.155 TK PK, TekcThl cornameHnu
0 COIMAIbHOM IapTHEPCTBE B TEUEHHE TPHUIALATH
KaJICHIApHBIX JHEW CO IHSA UX MOAMUCAHMS JTOMK-
HBl OBITH O(UIMATBLHO OMyOJIMKOBAHBI YIIOTHOMO-
YEHHBIMH T'OCYIapCTBEHHBIMH OpraHamu. B crtatbe
155 TK PK yka3zano, 4To 00beAMHEHHSI pAOOTHUKOB
OCYILIECTBIISIIOT OOIIECTBEHHBI KOHTPOIb 3a CO-
OJIr0I€HIEM TPYAOBOTO 3aKOHOIATEIbCTBA HA yCIIO-
BUSX U B MOPSAJIKE, 3aKPETUICHHBIX B COTJIALICHUAX U
KOJJIEKTUBHBIX JI0rOBOpaXx.

CornacHo n.1 HopMaTuBHOTro mocTaHOBJIEHUS
Bepxosnoro Cyna Pecriy6nuku Kazaxcran ot 19 ne-
kabps 2003 roga Ne9, 3akperienHoro B cT.13 Kon-
crutymun PK, mpaBo kaxmoro Ha cyneOHyro 3a-
HIMTY CBOUX NpPaB M CBOOOJ PacrpoCTpaHsieTCs U
Ha TPYJOBbIE IPABOOTHOIIEHUS. B cooTBeTcTBUM €
.26 Hactosiero HopMaTUBHOrO MOCTaHOBIICHUS
Bepxornoro Cyna, paOOTHUK, YBOJICHHbIH 0e3 3a-
KOHHOT'O OCHOBAHHS, MOJJIEKUT BOCCTAHOBIJIEHHUIO
Ha mpexHed padote. Ilo mpaBmmaMm m.29 ykazaH-
Horo HopmaTuBHOrO nocraHoBieHus BepxoBHOTO
Cypna, cpennuii 3apabOTOK Ui OIUIaThl BPEMEHU
BBIHYKJICHHOT'O IIPOTyJia ONpPENeNsIeTCs U3 pacye-
Ta MOCNEeNAHNX 12 KaJleHJapHBIX MECSIEeB PabOThI
[4]. B cootBercTBHHM ¢ mi.l) cT. 541 Hanorosoro
konekca Pecrryonmukm KazaxcraH, HCTIIBI OCBOOOXK-
JIEHBI OT yIJIaThl TOCYJapCTBEHHON MOIUIUHEI B CY-
JlaXx — TI0 McKaM O B3BICKAHUHM CyMM OILIaThl TPyAa
U ApyruM TpeOOBAaHUSAM, CBSI3aHHBIM C TPYAOBOH
JIeSITeIbHOCTBIO.

CoOroieHre MPUHIUNA 3aKOHHOCTH SIBIISIETCS
OCHOBHBIM yCJIOBHEM BbIHeceHUs1 (Cormacurenb-
HOM KOMHUCCHEH WIM CYJOM 3aKOHHOTO pPELIEHUS.
B npaktndeckoM acrekte BaKHOE 3HAUEHUE UMEET
MIPABWIIBHOE TOJIKOBAHHE HOPM TPYAOBOTO M TIPO-
LeccyalbHOro mpasa. Tak, MO WHAMBHIYaJTbHBIM
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TPYJOBBIM CIIOpaM — TP TOofaue 3asBICHUS B CYJ
00 yBEIMUYEHWH HCKOBBIX TpeOOBaHWH, K IpUMeE-
Py €CiiM NepBOHAYAIBLHBIM TPEOOBAHUEM SIBJISLIOCH
TpeOOBaHME O BOCCTAHOBJICHWHU B JOJDKHOCTH, 3a-
TEM, €CIT UCTIIOM Oy/IeT IPeIbsIBICHO TpeOoBaHHE
0 B3bICKaHHMU 3apabOTHOM IUIAaThI O€3 COOJIOACHUS
JIOCYICOHOTO TIOPSIIKA PACCMOTPEHHS TAKOTO Tpe-
OoBaHHsS (BTOPOTO), TO OHO HE MOXKET OBITH pac-
CMOTpeHO B cyaeOHoM nopsiake. [To wactu 1 cT.169
I'TIK PK: «00 n3MeHeHUY OCHOBaHUS WU TIPEIMETa
WCKa, YBEJIMYCHUN WJIM YMEHBIICHHH pa3Mepa Hc-
KOBBIX TPEOOBAaHMHM MOKET OBITh 3asBJICHO UCTIIOM
noce coOMoAeHUS J0Cy1eOHOTO TIOPAIKa €ro ype-
TYJIUPOBAHUS, €CIH TaKOH TIOPAIOK YCTaHOBJIECH
3aKOHOM WJIM TIPeAyCMOTpeH moroBopom» (I'pax-
JTAHCKUH IpoleccyaibHblii kogekc PecryOnmku Ka-
3axctaH oT 31 okTsi6ps 2015 roma Ne 377-V).
IIpumenurensHo k yactu 1 ¢1.169 I'TIK PK — 1o
BOIIPOCAM PacCMOTPEHUS WHIUBUAYAIBHOTO TPY-
JIOBOTO CIIOpa Kak Ha ypoBHE paboToiarens, Tak u
B MOPsIIKE CyJAeOHOr0 MPOM3BOJICTBA HEOOXOIUMO
pykxoBoactBoBatbes m.1 cr.159 TK PK «MunuBu-
JyalbHBIE TPYAOBBIE CIIOphI paccmaTpuBatorcst Co-
IJIACUTENIbHBIMA KOMHUCCHSIMH, & TI0 HEYpPeryJIupo-
BaHHBIM BONPOCAM JTHOO HEHCITOJHEHUIO PEIICHUS
COTJIACUTEJIBHOM KOMHCCHU — CyAaMu». B ykazaH-
HOM ITyHKT€, KaK 9TO BBITEKAET U3 COJICPIKAHMSI HOPM
MpaBa, 3aKOHOJ/ATENIeM BBIJCIICHBI JIBA OCHOBAHMUS,
MIPH HAIMYUH KOTOPBIX CHOP MOXKET OBITh paccMo-
TPEH B CyJIcOHOM IOPSIKE: BO-TIEPBBIX, €CIIN CIIOP
He ObLT yperynupoBaH ¢ yuactueM CorllacuTeNbHON
KOMHCCHH, T.€. €CTH PabOTHHK MU paboTomaTeh
00paTUThCS B Cyl ¢ TpeboBaHUEM 00 OTMEHE periie-
Hust COrnacuTeNIbHOM KOMHUCCHH, BO-BTOPBIX, €CIIH
pemerrne COrTacUTETLHON KOMHCCHH HE OBLIO HC-
nojHeHo paboromareneM. Bo Bcex cimyyasx cyay
BaXHO OTPE/ICTUTh, KaKKe ObLIM IMePBOHAYAILHBIC
TpeOOBaHMs WCTIA, BBIABHUHYTHIE TIPU PacCMOTpe-
HUU TPYyJIOBOro cropa B cocraBe CoriiacUTeIbHON
KOMUCCHH, B YEM BBIPAXKAETCSl HECOTJIACUE C pelie-
HueM CornacurenbHoil komuccuu. 1o yactu 6 1.8
I'TIK PK «Eciu 3aKk0HOM YCTaHOBJIEH WJIA JOTOBO-
POM TIPEeIyCMOTPEH JOCYIEOHBIN TMOPSIIOK ypery-
JUPOBAHUS CIIOpa ISl OINPENETICHHON KaTerophH
nen, oOpalleHre B CyJl MOJKET UMETh MECTO TMOCIIe
coOrojieHust AToro nopsinkay. [lo ykaszaHHO#H cTa-
ThE, €CIIH TOPSIOK JOCyAeOHOTO YPeryIupOBaHHS
TPYZOBOrO criopa pabOTHUKOM M paborojareieM
ObUT coOmrosieH, Takxke, ecnu pemieHue Coriacu-
TETHLHON KOMHCCHH PaboTOIaTeIeM OBLITO HCITOJTHE-
HO (criop OB pa3pellieH B HaIeXkKAalIeM MOPsIKe),
TO CUHMTAETCS, YTO CHOP OBUI YPETyJIUPOBaH B MOJI-
HOM oOBeme. Criop Kak B coctaBe CorjacuTeTbHOM
KOMHUCCHH, TaK U B CYyJICOHOM MOPSIIKE MOIJICHKHUT
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PaCCMOTPEHHUIO B MPUCYTCTBUU 3asBUTEIS U (WIIN)
YIOJTHOMOYEHHOTO UM TIPEICTABUTEINS B TIpE/eliax,
ACJICTUPOBAHHBIX EMY ITOJTHOMOYHH.

B TK PK (B mynkTax 4 u 5 ct.159) ykazaHo,
YTO 3asBJICHHE, MocTynuBinee B COracUTEIbHYIO
KOMUCCHUIO, IOMJICI)KUT PErucTpanuv B A€Hb €€ I10-
nmaun. Criop moasiexkut paccmorpernto B Cornacu-
TETHLHOM KOMHCCHH B TedeHHE 15 paboumx mHei
CO JIHSI PErucTpaluu 3asiBJI€HUs B yKa3aHHBINA KO-
muccui. [1o crnoxuBierics mpakTuke, o THITOBBIM
MIpaBHJIaM, 3asBJICHAE O PACCMOTPEHUH CIIOpa B CO-
craBe CorjacuTebHON KOMUCCUH TOJJICKUT PErH-
cTpainuu y paboromarens — B KaHIensipud. Bmecre
¢ TeM, coriacHo 1L.IL1) c¢r.160 TK PK, mo cmopam
0 BOCCTaHOBJICHUM B JOJDKHOCTH CPOK JUis oOpa-
mennss B COTJIacUTEIbHYI0 KOMUCCUIO COCTaBIISICT
1 MecsIl, HCYUCIIIEMOTO CO JTHS BpydYeHUs (IIpeno-
CTaBIICHUs1) KOMMHU aKkTa paboTojaTelnisi O pacTop-
KEHUH TPYJI0BOro noroBopa B COracHUTEIbHYIO
KoMHccHIO. B 1aHHOM BOTpoce Kak 1115 paboTHHKA,
TaK ¥ paboTojaTelnsi MECSYHbBIH CPOK UCUUCISETCS
CO JIHS PETHCTPAIlUY KOIIMU aKTOB paboTojarens u
3asBicHUS paboTHUKAa B COTJIACUTEIIBHON KOMHC-
cuu. CoriacHo M.1.2) yKa3aHHOW CTaThH, MO JPY-
THUM CIIOpaM CPOK OoOpalieHus cocTaBisieT 1 roj co
TTHS, KOT/1a paOOTHUK WM paboTOoAaTeNb Y3HAT WITH
JIOJDKEH OBUT y3HATh O HAPYIICHUH CBOETO mpasa. B
JTAHHOM BOTIPOCE, BMECTE C TeM, 00S13aHHOCTh BbIJIa-
9U KOTIMH aKTa paboTomaress pabOTHHUKY O TIpeKpa-
[ICHUH TPYIOBOTO JIOTOBOpA B T€UYEHHE TpeX pado-
YUX JTHEH, CO JHS U3AaHUS aKTa, COJICPIKUTCS B I1.3
cr.61 TK PK. Cormacuo 1.1 ¢1.62 TK PK, B neun
NpeKpalieHus TPYAOBOrO JIOroBopa paboTomaTenb
00s13aH BBIIATh JOKYMEHT, MIOATBEPKIAIONINHA TPY-
JIOBYIO JEATEIBHOCTh paboTHHKa. [lepedeHp Takmx
TOKyMeHTOB coaepxkutcs B ¢T.35 TK PK.

[To BompocaM paccMOTpEeHUS UHINBUTY ATbHBIX
TPYZOBBIX CIIOPOB, PETUCTPAIINH 3aSBICHAN U O UX
npeaABaApUTCIIbHOM U3YYCHUN YIIOJIHOMOYCHHBIMU
JUIIaMA pabOTOATENs, COOTBETCTBYIOIIHE TIPaBUiIa
JIOJDKHBI OBITH BKITIOYEHBI 1 B HoMeHknaTypy e,
MIOCKOJIbKY HE TPOTHBOpEYAT 3aKOHOJATEIbCTBY.
[To HUM MOKHO OBITH BBEIEHO OT/EIBHOE JEIIO-
MIPOM3BOJICTBO, YTBEPXKACHBI COOTBETCTBYIOIIHE
IpaBWja O MOPSJIKE PACCMOTPECHUS WHIWBUIYaJIb-
HBIX TPYJIOBBIX criopoB. 1o BompocaM MoAroTOBKH
TaKAX JOKYMEHTOB, B IEJSAX JATBHEUIIEro MX ap-
XUBUPOBAHUS, CIEAYET PYKOBOJCTBOBATHCS 3aKO-
HoMm PK ot 22 ngexabps 1998 r. Ne 326-1 «O Hauwo-
HaJIBHOM apXWBHOM (OHJIE U apXHUBax», TUIOBBIMH
ImpaBuJIaMu JOKYMCHTUPOBAHUA U YIPABJICHUA 10-
kyMeHTanued. HeoOxomumocTs yrBepxkaeHust Ho-
MEHKJIATYpBI JIe] Ha YPOBHE FOPUIMYECKOTO JIUIa
yKazaHo B pazzaene 16 ykazanHbIX THUIIOBBIX Tpa-
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Bun (basmos 2017). Ilpu paccmoTpenuu cropa, B
ciydasx ecinu CorjacuTenbHON KOMHUCCHEH Oyaer
YCTaHOBJIEHO, YTO UMEETCA HEOOX0IMMOCTh BO BHE-
CEHUM U3MEHEHHNH WU TOTIOJIHEHUH B COOTBETCTBY-
FOLIUNA JOKYMEHT, B YCTPAHEHUH HApYILICHUM, TO Ha
OCHOBaHHMH PEIICHHs 3TOW KOMHUCCHH paboTojaTe-
JeM JOJDKEH OBITh M3JaH COOTBETCTBYIOIIMH aKT.
CorunacHo c1.61 TK PK «lIpekpaiieHue Tpy10Boro
JoroBopa opopmisieTcss akToM pabdotoxaatensy. B
.25 HopmaTuBHOTO mocTtaHoBlicHUs BepxoBHOTO
Cyna PK ot 19 gexabpst 2013 1. Ne9 «O HEKOTO-
PBIX BOIIpOCaxX MPUMEHEHUS CyAaMy 3aKOHOIaTelNb-
CTBa IIPH pa3pelIeHN TPYIOBBIX CIIOPOBY YKa3aHO:
«EClIi MpU pa3pelIeHUH CIOopa O BOCCTAHOBJICHUU
Ha paboTe CyJ MpPHU3HAET, YTO PadOTOdATENb UMEI
OCHOBaHHE ISl pPacTOP>KEHUsI TPYAOBOTO JOTOBO-
pa, HO B TIpWKa3e OIMMOOYHO CJeTaHa CChUTKAa HE
Ha TOT 3aKOH, CyJl OTKa3bIBaeT B YJOBJIETBOPEHHUU
ucka» (COOpHMK HOPMAaTHUBHBIX MOCTaHOBJICHHUN
BepxoBuoro Cyna Pecriyonmuku Kazaxcran (1968-
2017 rona).

[Ipeamerom obOpamenus o nepenaue nen B Co-
[JIACUTEJIBHYI0 KOMHUCCHIO MOTYT SIBJISITBCS pa3HO-
rIacHs, Kacaromuecs npo)eCCHOHATBHON NesITeNb-
HOCTH pabOTHHKA U ESTEIBHOCTh padoToaaTeNs, a
HE TPETHEro JIMLA, NOCKOJIbKY HHIUBUIYAIbHOCTh
TPYZOBOTO MPaBOOTHOIIEHNSI OCHOBaHA Ha HOpMax
3aKoHojaTenbeTBa. [loHATHE TPynOBOrO MpaBOOT-
HommeHust comepxkutes B ma.21) m.1 cr.l TK PK
«TpynoBble OTHOIIEHHS — OTHOLIEHHUS MEXIy pa-
OOTHHKOM W paboTomaTeneM, BO3HHMKAIOUIME NPHU
OCYIIECTBJICHUU TPaB U 00s13aHHOCTEH, IperyCcMO-
TPEHHBIX TPYAOBBIM 3aKOHOJATENbCTBOM, COTJIa-
HIEHUSAMH, TPYJOBBIM, KOJIJIEKTUBHBIM JIOTOBOPaMH
n aktamm padoromarens». CormacHo m.2 cr.3 TK
PK, TpyZ1oBbI€ OTHOILIEHMSI OCHOBAHBI HA NPUHLHU-
Iie paBHOCTH — Ha JJOCTHXKEHNUH OanaHca MHTEPECOB
CTOPOH, a HE TOJILKO B MHTEPECAX OJTHOM U3 CTOPOH.
[Ipuopurer oTmaercss NMPUHLIMITY JOTOBOPHOTO pe-
TYJIMPOBaHMs TPYAOBBIX oTHOIEeHUH. CormnacHo 1.1
cT.10 TK PK, Tpy10BbIE OTHOLIEHUS PETYIUPYIOTCS
TPYZOBBIM JOTOBOPOM, aKTOM paboTojaTensi, co-
IJIAIEHUMHU U KOJUIEKTUBHBIM JIoroBopoM. K npu-
Mepy, TIepPeBo Ha APYTYIO pabOTy TakkKe SBISETCS
JIOTOBOPHBIM YCIIOBHEM, OCYIIIECTBIISIETCS COTJIale-
HHUEM CTOpPOH Win Ha ocHoBanuu 1.3 ct.46 TK PK
— TIPU YCTAHOBJICHWH HECOOTBETCTBUS PabOTHHKA
3aHUMAaeMOW JOJDKHOCTH €My MOXKET OBbITh Ipe-
JIOkKEHa Jpyras JOJDKHOCTh. Takoe npennoxkeHue
BHOCHUTCSI paboTomareieM Ha OCHOBAaHUH 11.3 CT.46
n n.a.2) n.1 c¢1.58 TK PK. IIpu atom, cornmacuo 1.2
ct.33 TK PK, BHecenne u3MeHEeHUH U JOITOJTHEHHH
B TPYIOBOW JOrOBOp, B TOM YHCIIE€ IPHU NEPEBOJE
paboTHHKA Ha APYTYIO JOJKHOCTb, OCYIIECTBIIS-

€TCsl CTOPOHaMHU B THUCbMEHHOU popme — B hopme
MTOJIITUCAHMS JTOTIOTHUTEIBHOTO COTJIAIIeHUs. Y Be-
JIOMJICHUE 10 YKa3aHHOMY OCHOBaHHIO — 00 U3Me-
HEHUU YCIOBUU TPYIOBOTO AOrOBOpa — MOJACTCS
OJIHOM U3 CTOPOH M paccMaTpUBAETCs APYroi CTO-
poHoil (0 mepeBojie HA APYTYIO JOMKHOCTH) B Te-
yeHue S (maTr) pabodnx JHEH Co JAHS €ro MoJIaqyHu.
HecootBercTBUEe 3aHMMaeMOl TOJKHOCTH MOKET
OBITh CBSI3aHO C COCTOSIHMEM 37I0POBbsi paOOTHHUKA,
WM OCYIIECTBJICH 10 WHUIMATHBE CaMoro paboT-
Huka. [Ipy Hecormacum ¢ ycIioBUsIMH TIEpeBOa TPY-
JIOBOM JTOTOBOP TOJUIEKHUT PACTOP>KEHUIO T10 T.11.2)
.1 cr.58 TK PK. Kak npaBuio, nmpu Bo3MOKHOM
nepeBozie pabOTHUKA Ha JIPYTYIO IOJDKHOCTH YCIIO-
BHSI TPYZIa BO BCEX CIIyYassX U3MEHSIIOTCSI.

[To wactu 1 c1.6 I'TIK PK, B cimyuae paccmotpe-
HUS TPYZOBOTO CITOpa B CyZeOHOM MOPSIIKE CY TPH
PacCMOTPEHUHU TPaXKIAHCKUX JeJ1 00s3aH TOYHO
co0ro1aTh TpeOOBaHUS, BHITEKAIOIINE M3 COJEP-
YKaHWsST HOPMATHBHBIX TPaBOBBIX akTOB. COriiacHO
cr.4 I'TIK PK, 3amagamu rpa’kIaHCKOro CyIOIpPO-
W3BOJICTBA SIBJISIIOTCS 3alllUTa U BOCCTAHOBJICHUE
HapyIICHHBIX WM OCMApUBAaE€MBIX IpaB, CBOOOI H
3aKOHHBIX MHTEPECOB TPAXKIaH, FOPUIAIECKUX JIUII,
cOOJTr0/ICHNE 3aKOHHOCTH B TPaKJJaHCKOM 000poTe
1 yOJMYHO — MPABOBBIX OTHOIICHUSAX, (OPMHUPO-
BaHMs B OOIIECTBE YBAKHUTEIHLHOTO OTHOIICHHS K
3akoHy u cyay. CormacHo wactu 1 cr.8 I'TIK PK,
Ka)KIBIN BIIpaBe 0OpPaTUTHCS B CY[ 3a 3aIIUTON Ha-
PYLICHHBIX WU OCIAPUBACMBIX MpaB, CBOOO WM
3aK0oHHBIX HHTepecoB. Cormacuo m.2 ct.73 I'TIK
PK, daxtnueckne oOCTOSATEIHCTBA paccMaTpUBac-
MOTO Jiej1a JIOJIXKHBI ObITh YCTAHOBJICHBI ITPABHIBLHO
C YYETOM MOJUJICKAIIUX MPUMEHEHUI0 HOPM Mate-
pHAIEHOTO W TpoleccyabHOro mpasa. Colurone-
HUE MPUHIIAIIOB COCTA3aTEILHOCTH U PABHOIIPABHS
CTOPOH SIBJISICTCS] BasKHEMHIeH 3afgaued cyna. B co-
OoTBeTCTBUU ¢ 1.5 HOpMaTUBHOrO NOCTaHOBJIEHUS
Bepxosnoro Cyna PK ot 11 utons 2003 r. Ne5 «O
cynebHoM pemieHUM», coryacHo cr.224 T'TIK PK,
pelIeHne cyia JI0JDKHO COOTBETCTBOBATh KPUTEPH-
sIM 3aKOHHOCTH U 000CHOBaHHOCTH. Perienue Oy et
SIBIIATHCS] 3aKOHHBIM, KOT/Ia OHO BBIHECEHO C COOJTIO-
JIEHNEM HOPM IIPOIIECCYaTbHOTO MPaBa U B IMIOJTHOM
COOTBETCTBUHM C HOPMaMH MaTEpPHAILHOTO IpaBa
(TpyIOBOTO 3aKOHOJIATENILCTBA), TIOICIKAIINX ITPH-
MEHEHHIO K BO3HUKIIeMy npaBooTHomernto (Hop-
MaTuBHOE mocTaHoBieHne BepxoBuoro Cyma Pe-
cnyonuku Kazaxcran ot 11 mrons 2003 1. Ne5 «O
CyIIeOHOM pEIICHUNY).

Ha mpakTuke mMErOT MECTO ciiydad, KOrnaa pa-
OOTHHKHU, MUHYS TIPOIICAYPY PACCMOTPEHHS CIIOpa
B CorTacuTeI,HONM KOMHCCHH, HANpsSIMyIo o0pa-
marTes B cyl. B takom cmydae, coriacHo m.l u
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2 c1.159 TK PK u nopm I'TIK, yka3aHHBIX BBbILIE,
B (opMe BBIHECEHMS ONpEACICHUs, C yKa3aHUEM
0 TOM, YTO Ha YpPOBHE OpPTaHU3allMHU JI0JDKHA OBITH
co3nana CoriacuTenbHas KOMHUCCHSI, YTO TPYAOBOH
CITOp JIOJDKEH OBITH PAacCMOTPEH C COOJIOACHUEM
JOCyneOHOTO TMOpsiAKa PACCMOTPEHHSI CIopa, CYJI
BO3BpAIllaeéT MCKOBOE 3asBJIEHHE CO BCEMH JIOKY-
MEHTaMH.

3akaoueHne

[Ipu onpeneneHun MoACyAHOCTH el IO TPYAO0-
BBEIM CIIOpaM 0c000€ BHUMaHUE JO0KHO OBITH 00pa-
IIEHO Ha MPUMEHEHNE HOPM TIpaBa 00 oTpeie]IeHIN
MOJICYIHOCTH JieJa, T.€. MECTO HaxOXKJeHHs pado-
toparens. B mpexueit pegakuuu, B ¢1.31 I'TIK PK
1999 r. 6b1J10 yKa3aHO, YTO UCK K FOPUIUIECKUM JIH-
1[aM TPEIBIBISIETCS 110 MECTY HAaXOXKJIEHUS OpraHa
ropuauueckoro jauna. B nosoit pepakiuu ['TIK PK,
MpaBWjia O TOJICYTHOCTH TPaKIAHCKUX el ObuIH
nonoHeHbl. Tak, cormacHo m.2 ¢1.29 I'TIK PK, nck
K IOPUAMYECKOMY JIMIY MPEABSBIACTCS B CYIl IO
MECTY HaXOXICHHUS IOPUINIECKOTO JIHIIAa COTJIACHO
YUpEeAUTENbHBIM TIOKyMEHTaM U (WJIH) aapecy, BHe-
ceHHOMY B HammoHnaneHbIN peecTp OM3HEC-MHICH-
TH()UKAITMOHHBIX HOMEPOB. Vck Kk opranuzamnuu 0e3
00pa3oBaHNs IOPUIMUECKOTO JIMLA MPEIbIBISIETCS
M0 MECTy €€ HaxoxkJeHus. B maHHoM ciydae mon
OopraHm3anueil MOTyT OBITh MPU3HAHBI WHIAMBHITY-
ajbHbIe peAnpuHUMaTenn: cormacHo m.3 cr.19 I'K
PK, k nmpennpuHuMaTeNbCKON ACSITEIBHOCTH TPaXK-
JlaH, OCYIIIECTBIIEMOH 06e3 00pa30BaHUs IOpUANIe-
CKOTO JIUIla, TMPUMEHSIOTCS MpaBUiIa HACTOSIIEro
Konekca, Ha OCHOBaHMHM KOTOPBIX PETYIHUPYIOTCS
JIESITENIFHOCTD  FOPUAMYECKUX JUI, SIBIISTFOIINAXCS
KOMMEPYECKUMH OpPraHU3aIUsIMH, €CIIH HHOE HE BbI-
TEKaeT U3 3aKOHOJATEIbCTBA WM CYIIECTBA MIPABO-
otHomeHusA. Cormacuo yactu 3 ¢T.30 I'TIK PK, nck,
BBITEKAIOMINH U3 IeITETbHOCTH (priiHana uik npej-
CTaBUTEILCTBA FOPUINYCCKOTO JIUIA, MOXKET OBITh
MIPEIBSBIICH TAKKe MO0 MECTY HaxXOXKaeHws (uma-
Jla WIH IIPEACTABUTENBCTBA. B npexHell pegakuun
I'TIK PK, ecu criop BO3HMKAJ U3 ACATEIBHOCTH PH-
JMalia Wi MpeICTaBUTEeNhCTBA, TO UCKH MPUHUMA-
JIUCH TOJIBKO 110 MECTY HaXO0XKJICHUS IOPUANUECKOTO
nuua. B nanHom Bompoce yacth Tpeths 1.4 Hopma-
TUBHOIO noctaHoyieHus Bepxosnoro Cyna PK ot
19 nexaOpst 2003 1. Ne9 «O HEKOTOPBIX BOIpPOCax
MIPUMEHEHUS CyJaMU 3aKOHOIaTeIbCTBA MPHU pa3pe-
IICHUN TPYAOBBIX CIIOPOBY, TIPH MPEIBIBICHAN HC-
KOB TI0 MECTY HaXOXXICHUS (puinana Win mpencTa-
BUTEIBCTBA B MOPSAKE, MPEIYCMOTPECHHOM YaCThIO
3 cr.32 I'TIK PK, oTBeTynKaMu MOTYT OBITH TOJb-
Ko opuanueckue auna. B Hosom I'TIK npaBuiamu
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cT.32 onpenensercs J0rOBOpHas MOJICYIHOCTb, T.€.
B Apyroi penakuuu. [Ipu onpeneneHun npaBoBOro
cTaryca padoToJaTes, BEICTYAIONIETO B KAYeCTBE
HCTLA WIN OTBETYHKA, HEOOXOIUMO PYKOBOACTBO-
BaThCs CIENYIONIMMHU IPAaBUJIAMHU: OPTaHOM IOpH-
JIMUECKOTO JIUIa sBisieTcsl pusndeckoe M0, Ha-
3HaYaeMoe WM U30upaeMoe COOCTBEHHUKOM W/WITH
ynojsiHoMoueHHbIM opradoM. Ilo m.1 cr.37 I'K PK,
IOPUINYECKOE JIMIO TpUuoOpeTaeT TpaxKIaHCKUE
npaBa ¥ MPUHUMAaET Ha ce0s 00SI3aHHOCTH Yepes
csou opranbl. B texcre crathu I'TIK PK u 'K PK
coziepyKaTcs CIO0Ba: «II0 MECTY HaXO0KJIE€HHS opra-
Ha IOPUAMYECKOTO JINIA», «4epe3 CBOU OPTaHbI.
Yka3zaHHBIE HOPMBI TIPSIMO YKa3bIBAIOT Ha 00CTO-
SITETILCTBA TOT'O, YTO TpaBa U OOSI3aHHOCTH IOPH-
JUYECKOTO JIMIa MPHOOPETAIOTCS IMOCPEICTBOM
opraHa 3TOTo opuandeckoro juna. FOpuanaeckoe
nuo, 0e3 ee opraHa, B MPaBOBbIE OTHOIICHUS HE
MOXKET BCTYIUTh. YacTo mpeaMeToM TPya0BOIO
CTiopa SIBIISIIOTCSL TPYJIOBBIE OTHOIICHHMS, CBS3aH-
HBIC C MPUMCHCHHUEM IUCHUIIIMHAPHOI'O B3bICKaA-
nusi. CornacHo n.l HopmaTuBHOTrO mocTtaHoBie-
Hus BepxoBHoro Cyma Pecnybnmuku Kazaxcran
ot 19 gexabpst 2003 roma Ne9, 3akpernyieHHOro B
ct.13 Koncrurynuu PK, mpaBo kaxporo Ha cy-
NeOHYI0 3alUTy CBOMX NpaB W CBOOOJ pacrmpo-
CTpaHsIeTCsl U Ha TPYJOBbIE IPABOOTHOLICHHUs. B
COOTBETCTBHM ¢ I.26 HacTosmero HopmaTusHO-
ro mocranoBieHnus Bepxosuoro Cyma, paOOTHHK,
YBOJICHHBIN 0€3 3aKOHHOTO OCHOBAHHS, MMOJJICIKUT
BOCCTAaHOBJICHHUIO Ha mpexHel padore. [lo mpasu-
gaM 1.29 ykazaHHoro HopmMaTHBHOro mOCTaHOB-
nennst Bepxosroro Cyna, cpeiHuit 3apaboToK 1ist
OIJIaThl BPEMEHHU BBIHYKACHHOTO IMPOryJja ompe-
JIeJISIeTCA U3 pacuera MnocjeaHux 12 KajaeHIapHbIX
MECSIEB pabOTHI.

B cootrBerctBuu ¢ mm.l) cr. 541 Hanorosoro
KOJIEeKCa, UCTIIBI OCBOOOKACHBI OT YIIIATHI TOCYyAap-
CTBEHHOM ITONIJINHEI B Cylax — I10 UCKaM O B3LICKa-
HUU CYMM OILIaThl TPYyJa U JPYTHUM TPEOOBAHUIM,
CBSI3aHHBIM C TPYAOBOHM AESATENBbHOCTHIO. Paccmo-
TpPeHHE U pa3pelleHHe CIIOPOB C y4acTHEM Iocy-
JAPCTBEHHBIX CITY)KaIIUX, COTPYJHHKOB MPaBOOX-
PAaHUTETBHBIX OPTraHOB PETYIUPYIOTCS MO JAPYTUM
ImpaBuiaM, KAUCCTBCHHO OTJIMYAOIIUMCS OT O6HII/IX
YCTAHOBJICHHBIX TpaBwil. [lpuHIMI 10TOBOpHOIrO
perynupoBaHus TPYAOBBIX OTHOIIEHUH, omperere-
HUSI YCIIOBUI Tpy/ia Ha JOTOBOPHOI OCHOBE B cepe
rOCYJapCTBEHHON CIIy>KObI HE MPUMEHSETCS, I0-
CKOJIBKY AESITeIThHOCTh TOCYIapCTBEHHBIX OPTaHOB
(uHaHCUpYyeTCs U3 PecnyOIMKAaHCKOTO MM MecCT-
HBIX Or0/KETOB. B coorBercTBHH ¢ 1.2 cT. 46 3a-
kxoHa PK «O rocymapctBenHoil ciry:x0e», neiicTBus
U peIleHUs] TOCYJAapCTBEHHOTO OpraHa WM JIOJIXK-
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HOCTHOT'O JIUIa MOTYT OBITH O0’KaJIOBaHbI MPUBJIC-
KaeMbIMH K OTBETCTBEHHOCTH T'OCYJapCTBEHHBIMH
CITy’KalllUMH B TIOPSIKE, OTIPEIECTICHHOM YIIOJTHOMO-
YEeHHBIM OpraHoM, 0o B cyn (3akon PecryOnukn
Kazaxcran ot 23 Hos10ps 2015 roma Ne 416-V «O
rocynapcTBeHHor ciyxxOe B PecnyOnmke Kazax-
cran»). B coorBercTBum ¢ 1.8 ¢1.37 3akona PK ot
23 suBapst 2001 roga Ne 148 «O mecTHOM rocynap-
CTBEHHOM YIIpaBIICHMH U camoyrpaBlieHnd B Pe-
cnyonuke Kazaxcran», nelicTBHE aKTOB akMMaTa U
(mm) akuMa MOJKeT OBITh OTMEHEHO JIN0O MTPHOCTa-
HOBJIEHO TIOJTHOCTBIO MJTH YacTU4HO [Ipe3naentom,
[IpaBuTtenscTBoM PecnyOnmku Kaszaxcran, Beimie-
CTOSIIIIUM aKUMaTOM W (HMJIH) aKHMOM, CaMHUM aKH-
MaToM M (WJIN) aKUMOM, a TaKk)Ke pelieHuem cyna. B
COOTBETCTBHH C 1.1 ¢T.38 yka3aHHOro BbIlIE 3aKo-

Ha, THPOPMAIIMOHHO-aHATUTHYECKOE, OpraHu3aIlH-
OHHO-TIPABOBOE W MaTepUaTbHO-TEXHHYECKOE 00e-
CIIEYEHUE JNEATENbHOCTH aKUMa OCYIIECTBISIeTCs
anmapaTtoM akuma (3axona PecrryOnuku Kazaxcran
ot 23 sHBaps 2001 roma Ne 148 «O mecTHOM TO-
CYIapCTBEHHOM YIIPAaBJIE€HUHA U CaMOYIpPaBJICHUU
B PecriyOnuke Kazaxctan»). YMOJTHOMOYEHHBIM
OpraHoM B cepe rocy1apCTBEHHOM CITyKOBI SBIISI-
ercst MUHHCTEpPCTBO IO JielaM TOCYIapCTBEHHOU
ciyx0b1 PecniyOnuku KazaxcraH, Ha pernoHaJIbHOM
ypoBHiX — JlemapTaMeHThl MO TrOCYyIapCTBEHHOU
ciyx0e U MpOTHBOAEUCTBUS Koppynuuu. ViMeHHO
Ha yKa3aHHO€ MHUHHUCTEPCTBO BO3JIOKEHBI ()YHKITHH
M0 KOHTPOJIO 33 COOIOJICHHEM HOPM TPYJIOBOTO
3aKOHOJIaTEeJIbCTBA — 3aKOHO/IaTENIbCTBA O TOCy1ap-
CTBEHHOU CIryk0e.
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LEGAL STATUS OF THE SPECIAL SOCIAL CENTERS
FOR THE ELDERLY AND DISABLED
IN THE REPUBLIC OF KAZAKHSTAN

The article analyzes the complex system of solving problems arising in connection with the legal
status of boarding schools for the elderly and disabled (boarding houses) in the Republic of Kazakhstan
and the protection of the rights of elderly citizens living in them. Analyzing the norms of the law defin-
ing the legal form and structure of residential homes for the elderly and disabled (boarding houses) in
the country, an analysis was made of the activities and main goals of existing social institutions serving
elderly citizens.

Thus, the analysis of international experience in the protection of the rights of elderly people living
in boarding houses for the elderly and disabled, scientific works of foreign scientists and domestic sci-
entists in the field of protection of the rights of elderly citizens in developed civilized foreign countries,
analysis of compliance with national laws international standards related to the protection of the rights
of senior citizens in the Republic of Kazakhstan. The norms of international law conducted an analysis of
the observance in the Republic of Kazakhstan of the principles and standards recognized by many states
of the world in the field of human rights protection.

It also analyzed the legal powers of state bodies and public organizations in the Republic of Kazakh-
stan related to the protection of the rights of elderly people living in boarding houses (boarding houses)
for the elderly and disabled.

Key words: law, elderly people, law, state, social protection, pensions.
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KaszakcraH Pecny6AnKacbiHAQ erae XacTafbl a3amarTapFa apHaAFaH
OAEYMETTIK YMAEPiHIH, KYKbIKTbIK, Herizaepi

bya Makanapa KasakcraH PecriyGAmMKachiHAQFbl KQpTTap MEH MyreAekTepre apHaAfaH MHTepHaT
(MaHCMoHaT) YMAEpPiHiH KYKbIKTbIK, MOPTEOECiHE KaHE OHAQ TYPbIT >KaTKaH ErAe >KacTarbl a3aMaTTapAbiH
KYKbIKTApbIH KOpFayFa GaAaHbICTbl TYbIHAQUTbIH MOCEAEAEPAI LIELYAIH KELEHA] XYMeciHe FbIAbIMM
TYPFbIAQH TaAAQy >KacaAaabl. EAiMi3ae KapTTap MeH MyreaekTepre apHaAfaH MHTepHaT (MaHCKMOHaT)
YMAEPIHIH KYKBIKTbIK, HbICAHbl MEH KYPbIAbIMbIH aHbIKTaMTbIH 3aH HOPMaAapblHa TaAAQy >Kacan Keae,
JKYMbIC iCTen TypFaH erAe >KacTarbl a3amaTTapfa KbI3MET KOepCeTeTiH SAEYMETTIK MeKeMeAepAiH,
KbI3METTEePi MeH Heri3ri mMakcatTapblHa TaAAdy >acanabl. COHbIMEH KApTTap MeH Myreaektepre
apHaAFaH MHTepHaT (MaHCMOHAT) YWMAepiHAE TypaTbiH erAe >KacTaFbl aAaMAAPAbIH  KYKbIKTapbIH
KOPFayAarbl XaAblKapaAblK, ToXipubeAepiH >koHe AamMblfaH OPKEHMETTI LIeT MEMAEKETTEPAIH erae
»KacTaFbl asamaTtTapAblH KYKbIKTApblH KOPFay CaAacblHAAFbl LUETEAAIK FaAbIMAQP MeH OTaHAbIK,
FAAbIMAQPAbIH €rAe >KacTaFbl azaMaTTapAblH KYKbIKTApblH KOpFay OOMbIHLIA FbIAbIMW eHOeKkTepiHe
TanAQy >kacaabin, KasakcraH Pecrnyb6AnKachiHAAFbI €FAE >KAaCTaFbl a3aMaTTaPAbIH KYKbIKTapbiH KOpFayfa
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6aMAaHbICTbl YATTBIK, 3aHHaMaAapAblH XaAblKapaAblK, CTaHAApTTapfa COWMKECTIriHe TaaAay >kacay
ApPKbIAbI, XaAbIKAPAAbIK, KYKbIK, HOPMaAapbIHAQFbl aAaM KYKbIKTApblH KOPFay CaAaCbHAQFbl 9AEMHIH
KernTereH MeMAEKeTTepPi MOMbIHAAFAH KaFnAaAap MEH CTaHAapTTapAbiH, KasakcraH PecnybamkacbiHAQ
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MpaBoBble 0CHOBbI COLLMAABHBIX AOMOB AASI MOXXUABIX FPaXKAaH
B Pecny6anke KasaxcraH

B cratbe aHaAM3MpYEeTCs KOMIMAEKCHas CUCTemMa pelleHusi NMpoOAeM, BO3HMKAIOWMX B CBA3M
C TMpaBOBbIM CTAaTyCOM AOMOB-MHTEPHATOB AASl MpecTapeAblx W WHBAAMAOB (MaHCMOHATOB) B
Pecnybanke KaszaxcrtaH M 3alMTOM NpaB MPOXKMBAIOLIMX B HWMX MOXMAbIX FPAXKAAH. AHAAM3MPYS
HOPMbI 3aKOHa, OrpeAeAsioLLMe MPaBoOBYO (hOPMY U CTPYKTYPY AOMOB-MHTEPHATOB AAS MPECTapeAbixX
M MHBAAMAOB (MAHCMOHATOB) B CTpaHe, ObIA MPOBEAEH aHAAM3 AESITEABHOCTM M OCHOBHbIX LieAeit
AEVCTBYIOLLMX COLIMAABHbIX YUPEXKAEHMIA, OOCAYKMBAIOLLMX MOXKMABIX FPaXKAaH. Tak, MPOBEAEH aHaAM3
ME>XAYHapOAHOIO OMbITa MO 3aLLMTe MPaB AWLL MOXXMAOFO BO3PACTa, MPO>KMBAIOLMX B AOMAX-MHTEPHATaxX
(MaHCcKMoHaTax) AASI MPECTAPEAbIX M UHBAAMAOB, HayUHbIX TPYAOB 3apyBesXHbIX YUEHbIX 1 OTEUECTBEHHbIX
yueHbIX B 06AACTM 3alMTbl MpaB rPaXkKAaH MOXMAOrO BO3pacTa B PasBUTbIX LMBUAM30BAHHbBIX
MHOCTPAHHBIX FOCYAAPCTB, aHAaAM3 COOTBETCTBUS HALLMOHAABHBIX 3aKOHOAATEABCTB MEXKAYHAPOAHbIM
CTaHAapTaMm, CBSI3aHHbIX C 3aLMTONM MpaB rpaxkKAaH MoXXMAOro Bospacrta B Pecnybamke KasaxcraH. B
HOpMax MeXAYHApOAHOrO MpaBa NPOBEAEH aHaAM3 cOOAoAeHNs B Pecnybarke KasaxcTaH npuHUMMNOB
M CTAHAQPTOB, MPU3HABAEMbIX MHOTMMM FOCYAAQPCTBaMM MM1pPa B 0OAACTM 3aLlLMTbI MPaB YeAoBeka. Takke
NpoBeAEH aHaAM3 3aKOHHbIX MOAHOMOUMI FOCYAAPCTBEHHbIX OPraHOB M 06LLLECTBEHHbIX OpraHM13aLmi B
Pecnyb6Anke KazaxcTaH, CBS3aHHbIX C 3aLLMTONM NMPaB AWML, MOXKMAOIO BO3PACTa, MPOXMBAIOLLMX B AOMax-

MHTepHaTax (MaHcHMoHaTax) AAS MPecTapeAblX U MHBAaAMAOB.
KatoueBble cA0Ba: MpaBo, MOXMAbIE AIOAM, 3aKOH, FOCYAAPCTBO, COLIMaAbHas 3alliMTa, MEHCMOHHOe

obecneyenue.

Introduction

An indicator of the civilization level of the
developed countries in the world can be recognized
as the attitude towards those who live half of their
lives. Making a living for a long-term survival and
self-development, society and the government feel
the need to create a proper legal framework. Over
the course of time, new issues arise in people’s lives
(of course, they get rid of some issues), but in any
age people have their own interests and mechanisms
of their implementation.

Depending on the legal status of their self-
interests, older people requires a special approach.
The status of old peopl, who haveall human
rights on the same level with young people will
remain the same, but their implementation will
have some features. Additionally, there need to
be noticed that with new age, new interests with
new rights will emerge. However, it is not easy

for elderly people without lawyer to understand
the current legislation. The modern legal situation
in the Republic of Kazakhstan is aggravated by
the constant change of public life, leading to the
adoption of new laws and other legislative acts.
The majority of the legal system of Kazakhstan in-
cludes the multilateral and bilateral international
agreements and their legal strength is higher than
the co-ordination laws.

Main part

International acts were created on the basis of
world-class high standards. This ensures that older
people have additional rights. At the same time, their
application and interpretation in the legal system in
Kazakhstan creates additional difficulties for those
without special legal qualifications. Nevertheless,
in order to effectively use this available resourc-
es, elderly people should have a comprehensive,
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systematic and clear understanding of existing legal
framework related with their status.

According to the first UN principle, the govern-
ment in accordance with the requirements should
provide for the elderly people food, water, housing
and medical care (World Health Organization
website). In the Republic of Kazakhstan, there are
special social centers for the elderly and disabled
people, which widely used and for today they can
be considered as one of the type of state institutions.

Since 2016, all medical and social institutions
have been transformed into specialized social
service centers. These centersserve as special status
of social centers for the elderly and disable people,
which are approved on the basis of the Order of the
Minister of Health and Social Development of the
Republic of Kazakhstan No 165 of March 26, 2015
“On Approval of Standards for Providing Special
Social Services in the Sphere of Social Welfare.”

The special social centers for the elderly and
disabled people are a special social institution
dedicated to the temporary or permanent residence
of the elderly and invalids of Ist and 2nd groups,
who need constant care, everyday and medical
care, social work adaptation, and health status. The
activities of the special social centers for the elderly
and disabled people are managed by the Oblast
Department of Labor and Social Protection.

There are no elderly, disabled, job-seeker
relatives and caregivers in the law, as well as for
objective reasons (disabled, first-aid, second-
invalid, oncology, psychiatric illness, deprivation of
liberty) persons who have close relatives (spouses),
who can not provide permanent care and care due
to their permanent residence, or moved abroad for
permanent residence.

In accordance with article 21, item 2, article
21 “On pension provision in the Republic of
Kazakhstan” and Article 70, paragraph 1 of article 6
of the Law “On State Social Benefits in the Republic
of' Kazakhstan on Disability, Lost Benefits and Age”,
70% of their pensions are detained . Accordingly,
pensioners receive a minimum pension of 25 824
tenge, and invalids — 22 859 tenge. (www.adilet.
gov.kz)

Monthly maintenance is provided to the elderly
and disabled persons in accordance with the “Rules
of use of payment of state benefits in cases of age,
medical service age, disability, loss of breadwinner
in a medical-social institution” (clothing, footwear)
, beds), sanitary hygiene items, medicines and
medical services.

The elderly and disabled people of the first
and the second group may be admitted to special
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social centers for the elderly and disabled people
in special circumstances by the decision of the
Council of Veterans, Disabled Persons, who
are unable to live together because of conflicts.
In special social centers for the elderly and the
disabled, it is allowed to organize paid sections for
the temporary and permanent residence of elderly
citizens who are in need of domestic and medical
care, without prejudice to the main contingent of
the state care.

The main objectives of the special social centers
for the elderly and the disabled include: material and
household support for the elderly and the disabled,
creating favorable living conditions for them;
caring for people who live there, providing them
with medical care and mass media; Implementation
of measures aimed at justifying social and living
conditions of persons with disabilities.

Admission for social services is based on the
following documents:

» Statutory rules for the application form;

* Letter of the Authorized Body (for acceptance
in social service in IWMA);

* ID card;

* Taxpayer registration number;

» certificate of availability of social code;

» medical card in the form approved by model
rules;

* Extract from the card of the patient;

* pension certificate (for retirees);

* a certificate of disability, a participant in the
Great Patriotic War and persons equated to them
(for persons with disabilities, members of the Great
Patriotic War and persons equated to them);

* For persons with disabilities:

* a copy of the statement of disability certificate;

* A copy of the personalized program of
disability discrimination. (Law of the Republic of
Kazakhstan dated December 29, 2008 No. 114-1V
On Special Social Services// www.adilet.gov.kz/)

Stationary organizations — medical and social
institutions  (organizations) for permanent or
temporary (up to three months) stay of the day-to-
day service recipients. Semi-stationary organizations
— day-care units, territorial and rehabilitation
centers, other organizations that provide long-
term or temporary (up to 6 months) stay in the
organization at night. Temporary registration — 24
hours temporary stay (one year ) or for a temporary
stay (at night time).

In 2017, 256 organizations of special social
services were registered in the Republic of
Kazakhstan, including 161 organizations of
stationary type and 62 semi-stationary organizations,
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1 organization with several types of special social
services, and 32 temporary staying institutions.

By the end of the year, the number of those living
in these organizations amounted to 45,802 people,
including 12,478 people (27.2%), pensioners — 110
people (0.2%), disabled people and invalids of the
Great Patriotic War.

All buildings of the organizations (100%) are
powered by electricity,

Central heating of 236 (92.2%) in sewerage and
232 (90.6%) in the water supply system, and 119 in
heating (46.5%), as well as heating in 122 units (47,
7%). [2]

According to the Ministry of Labor and Social
Protection of the Republic of Kazakhstan, most
of the elderly and disabled people work in East
Kazakhstan — 15 in 2560 places, 10 in Kostanay
region — 10 in 20307 places, in Kostanai — 1052
in 10, in Akmola region — 913 in 1113, 8 boarding
houses in Kazakhstan; In Almaty oblast there are
7 boarding-schools for the elderly and the general-
type disabled. (http://stat.gov.kz)

As of January 1, 2017 there are 94 non-state
boarding-schools for the elderly and the general-
type disabled in the Republic of Kazakhstan. (http://
stat.gov.kz)

Private social care centers for elderly and disabled
people can be created by enterprises, organizations
and citizens of the Republic of Kazakhstan who, like
public-private social centers, they required to obtain
a medical service and register with justice agencies.
Acceptance of persons is carried out on the basis of
the list of documents, similar to documents intended
for grafting to a public institution, except for the
direction of the authorized body. Conditions and
requirements for the maintenance of a building
set out in the Model Rules. The founder of the
boarding house approves the rules of internal order
and appoints the director of the boarding house.
For elderly people in private social centers, the
admittance must be made by the administrator, the
rights and obligations of the parties, the services
provided to the caregivers, the nutrition problem,
and the price paid by the institution for living. The
price is fixed by the founder or by the agreement of
both parties

Private social centers were operating outside the
jurisdiction of the Republic of Kazakhstan prior to
the adoption of the Model Regulations and GOST,
and their verification was conducted only on the
complaints of the caregiver. At the same time, the
inspection was carried out by prosecutors, and the
social protection authorities did not take measures
to protect their rights, being aware of information

about the rights and interests of elderly and disabled
people living in private homes.

While some private home-schools began their
work in 2000, they did not intend to timely develop
a document regulating their activities, suggesting
that there would be private social centers for the
elderly and the disabled. In addition, in accordance
with paragraph 2 of the Regulation on boarding
schools for the elderly and the general population,
due to the fact that the boarding house was to be
privately owned, the Ministry of Labor and Social
Protection of the Republic of Kazakhstan dated 13
August, 2005

In the Republic of Kazakhstan special social
centers are mixed, old and young people with
disabilities are kept in one building, but in different
sections. Workshops and medical procedures take
place in one workshop, the defenders are facing a
deficit of communication, and invalids who are
eligible for care of the elderly and disabled are
welcome at the age of 18 and have a negative view
of the situation. At the same time, older people are
welcome to special social centers only if they in
fact old. Having experienced adaptation problems,
nervous-psychological diligence, and nervous
exhaustion, being in different age categories and
overcoming the conflicts between generations have
many disadvantages.

In this regard, it should be noted that the social
policy of many foreign countries is focused on the
principle of separation of these categories of the
population, which can not be accommodated in the
boarding houses for the elderly.

In Europe, there are elderly people who need long-
term care at home for those with disabilities, whose
average age is 84 years. Most of them are women
who are never married and have no children. Most
of the homes for the disabled in the United States
(80%) bring benefits to their proprietors by paying
for their services, sponsors’ help and state subsidies.
The state grants a license and controls the compliance
of the standards with the conditions set out therein.
The norms are federal, they are obliged to all such
institutions. Most homes are non-commercial, and
belong to various charity and religious organizations
or to the state. All US (mostly Protestant, Catholic
and Judaic) confessions have their own charitable
organizations, including older ones. Defendants
are not only members of a religion, but also people
belonging to other religious communities. There are
so many volunteers in these organizations (www.
partner- inform.de/www/modules.php?name).

In Spain and Greece, young people with
disabilities are not accommodated in the nursing
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homes for elderly and elderly disabled people
living in a separate community. At the same time,
in these countries, the creation of smaller boarding
houses with charitable funds and individuals for 15-
20 people is widespread (www.partner- inform.de/
www/modules.php?name).

In Denmark there are no elderly boarding houses,
and instead, individual houses built for the needs of
elderly people. They can be placed in ordinary homes
or individually. Some elderly people are renovated
and renamed as “Older People’s Centers”.

Monitoring of the availability of protection in
the public-private social centers indicates that the
concept of organizing and managing their activities
needs to be improved. The accepted method of
service is far from the current stage and does not
take into consideration the experience of developed
foreign countries.For example, the title of “Charity
Home” or “Nursing Home” of the special social
centers for the elderly and the disabled shows
how the attitude towards the problem of disability
and elderly people is considered as a charity. This
practice divides the elderly and the disabled into
vulnerable groups and promotes their isolation.

It is necessary to concentrate on the types
of special social centers for the elderly and the
disabled, as the system of existing social centers
does not only help to rehabilitate and introduce
the society, but also lead to degradation of the
individual (special social centers for the elderly,
special social centers for young people with
disabilities). At the same time, in the Regulations
on special social centers it is necessary to ensure
that they are only one type. Adoption of the
Regulations on the Special Social Centers for the
Elderly and the Disabled should be made before
making amendments to the legislative acts. With
the adoption of amendments and additions to
the law, it is necessary to adopt normative and
technical documents agreed with professionals:
doctors, builders, designers, facilitating proper
organization of justification measures. That is,
health care, training, organization of work and
rest, relaxation, room planning, gyms and more.
organization and establishment of the form.

It should be noted that the character of the
system of service of the special social centers for the
elderly and the disabled is not completely open to
society. The administration often does not cooperate
with national and international non-governmental
organizations dealing with the problem of people
with disabilities and the elderly. Additionally, visits
by social organizations to social institutions are the
most effective way to monitor the rights of people
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living there. At the same time, the administrations of
the special social centers do not coordinate projects
or programs at the local, regional level in order to
improve the activities of social institutions or to
improve the conditions of detention of custodians.

The living conditions of elderly people should,
in accordance with the provisions of UN General
Assembly resolution 46/91 of 16 December 1991,
allow elderly people to be safe and adaptable,
taking into account their own habits and changing
capabilities. The elderly boarding schools must be
guaranteed the following requirements in developed
countries:

* independence and security of caregivers
(prevention of drops, disability and sensory
abnormalities);

» access to psychological balance and security (a
space that can compensate for space fraught with the
inner world and nature);

* Respect for privacy;

 Facilitating the work of its personnel to
implement its functions (Morgan 1998)

In accordance with the Model Rules, special
social services for the elderly and the disabled in
the Republic of Kazakhstan should be equipped
with special adaptive means to ensure that older
people have access to the disabled, live comfort, in-
carriage, recreational and entertainment activities.
The founder of elderly and disabled people of special
social care centers should provide modern technical
lighting. The detainees should be provided with
rooms, taking into account the health conditions, sex
and personal interests.

Those living in special social centers for the
elderly and the disabled should be accommodated
in accordance with their age, sex, age. As the
residents of special social centers do not comply
with the requirements of the law on placement of
rooms and rooms in accordance with their health,
gender, personal interests. This discrepancy is due
to the lack of accommodation. There is a general
resettlement of people to institutions.

In a separate social center for the elderly and
disabled, couples living together should have a
separate room isolated, so all the elderly and people
with disabilities have limited access to social
services. Family couples, which provide for the
exercise of their individual freedoms and family
rights, are enshrined in the UN Convention on
Aging. It should be noted that most social and social
centers for the elderly and disabled were built 30-40
years ago. The boarding house in Astana was built in
1965, in Semipalatinsk in 1970, in Uralsk in 1965, in
Akmola region in 1963, in Pavlodar region in 1974
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(The UN General Assembly resolution 35/129 of 11
December 1980).

At the same time, it is necessary to establish
the conditions for elderly citizens to move freely
and independently in special social centers for the
elderly and disabled. In particular, elevators, ramps,
landing areas, and fitted toilets. For example, the
requirements of Article 5 of the Declaration on the
Rights of Persons with Disabilities should be in the
boarding school in Astana.

The presence of bathrooms, bathrooms and
bathrooms is available for all elderly and disabled
people, as well as the administration of the institution
with hygiene care: soap, toothpaste, laundry powder
and so on. providing a good health and hygienic
environment.

It is important that elderly citizens have the right
to communicate with the elderly and people with
disabilities in special social centers. Unfortunately,
there were restrictions on the arrival of relatives
of special care centers for the elderly and disabled
people, as well as restrictions on access to media
in the building. However, they must ensure that
they receive visitors to special social centers in
accordance with the law.

Particular attention will be paid to veterans and
veterans of the Great Patriotic War. Participants of
the Great Patriotic War and persons equated to them
shall be admitted to the boarding schools irrespective
of the availability of close relatives who are close
relatives who are required to maintain and care for
them in accordance with the law. Additionally, the
administration of boarding houses provides the
exceptional conditions for their stay. For example,
in the boarding school in Astana, all participants and
veterans of the Great Patriotic War were placed in
one room. In addition, participants and veterans of
the Great Patriotic War are not only paying attention
not only from the boarding schools, but also from
the public. They are, in fact, the subject of attention
only when celebrating a special day.

The first months for caregivers who are admitted
to the special social centers for the elderly and the
disabled are particularly difficult. The elderly will
survive a crisis of up to half a year. In the first days
this is due to the fact that the boarding school is
home-affiliated, changing the place of residence,
changing the stereotype, and the need for somebody
else’s help. The problem of accommodation in the
rooms for one month is solved. There are problems
of psychological compatibility between individuals.

Living together with people with severe physical
disabilities also affects both groups and affects all
aspects of their lives. For many, boarding schooling

and the breaking down of the environment and the
environment lead to mental excitement affecting
mental mood and later on. All of this impedes the
adaptation to new situations. In this regard, it is
necessary to create new psychosocial adaptation for
newcomers to the boarding house, to involve elderly
people in the most active, among them the leaders
who can help their neighbors. This work should
involve health care practitioners, psychologists with
special education and experience that are absent in
many residential homes.

Paragraph 1 of the United Nations Principles
on the Elderly provides that older people have
access to adequate food support and social
support. In accordance with Directive 12 of the
1982 International Plan of Aging for International
Agenda, adequate, adequate and adequate nutrition,
particularly acceptance of proteins, minerals and
vitamins, is essential for the well-being of older
people. Task 1 of the Adult International Action Plan
on Aging Problems, 2002, aims to ensure that older
people have access to food and nutrition. Among the
measures to be taken by the countries, the following
should be noted:

* it is advisable to take into account the needs
of men and women for their nutritional needs at all
stages of life and to contribute to ensuring adequate
nutrition;

* Encouraging regulated nutrition in order
to prevent energy consumption and nutritional
deficiencies based on the use of local products. In
this regard, many of the elderly and general-type
disabled people (for example, Malotimofeevskiy,
Semipalatinsk boarding schools) are provided with
products from small gardens and gardening areas
in the area of vegetable and fruits growing in the
administration and custody of the institution;

* paying special attention to the problem of
nutritional deficiencies and related diseases in the
development and implementation of programs
for the promotion of older people’s health and
disease prevention programs. For example, at
Malotimofeevskiy boarding-school two times a year
— in the spring and in the autumn vitamin C with
vitamin C is produced;

* Incorporating older people’s nutritional
requirements into the curriculum of medical
personnel and other professionals involved in the
care of older people;

 adequate and sufficient provision of food and
nutrition products available to elderly people in
caregivers.

According to the Ministry of Labor and Social
Protection of the Population, per capita nominal
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income of the population in the III quarter of 2017
amounted to 81 117 tenge and increased by 6.5% in
comparison with the III quarter of 2016. At the same

time, the real value of cash incomes of the population
decreased by 0.5% during the period, when the prices
for consumer goods and services increased by 7.0%.

Table — By the regions of the Republic of Kazakhstan in the III quarter of 2017 estimation of nominal monetary income of the

population
Average per capita nominal income of the 1I quarter of 2017,%
population, tenge 1T quarter 2017 I quarter 2016
2017 - 2017- 2016- . . .
IIT quarter II quarter quarter 111 specific nominal specific real
E:E;gll;;f 81117 80 156 76 196 101,2 100,5 106,5 99,5
Akmola 74 041 72 039 65280 102,8 101,5 1134 105,3
Aktobe 70 635 69 134 66 767 102,2 101,9 105,8 100,0
Almaty 67752 65 064 62 568 104,1 103,5 108,3 101,7
Atyrau 146 238 137 842 147 279 106,1 104,5 99,3 91,1
West Kazakhstan 81214 82 456 78 916 98,5 97,3 102,9 96,6
Zhambyl 53873 52 659 46 864 102,3 101,3 115,0 107,3
Karaganda 80 119 77 938 72 052 102,8 102,5 111,2 104,5
Kostanay 75 830 73 390 66 064 103,3 102,9 114,8 106,9
Kizilorda 61599 62317 56 615 98,8 98,0 108,8 101,5
Mangistau 108 978 102 851 111 410 106,0 104,5 97,8 92,0
South Kazakhstan 43 509 45530 42 456 95,6 94,8 102,5 95,8
Pavlodar 83 054 80997 75 892 102,5 102,1 109,4 101,8
North Kazakhstan 70 606 66 241 64313 106,6 105,7 109,8 101,2
East Kazakhstan 71 827 69 577 65316 103,2 102,8 110,0 102,9
Astana city 129 043 129 094 129 799 100,0 99,0 99.4 92,1
Almaty city 123 639 128 704 121 167 96,1 95,6 102,0 95,5
Max 146 238 137 842 147 279 106,6 105,7 115,0 107,3
Min 43 509 45530 42 456 95,6 94,8 97,8 91,1
Max /Min, ece 34 3,0 1,1 1,1 1,2 1,2

In the third quarter of 2017, the average value
of nominal income per capita was observed in
the Atyrau region, which is 1.8 times higher than
the average national level. South Kazakhstan and
Zhambyl oblasts are the lowest regions where
income is lower than the national average by 54-
66%. The difference between the maximum and
minimum per capita nominal income of regions
in the III quarter of 2017 was 3.4 times (in the III
quarter of 2016 — 3.5 times) (http://stat.gov.kz).

According to Rule 1 of the United Nations on
Aging, older people must meet the appropriate
requirements for food, water, shelter, clothing and
medical care, family, community, and support. Rule
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11 states that older people have access to health
care, mental or emotional wellbeing, and health
services that allow them to prevent or prevent the
illness. Paragraphs 61 and 69 of the Madrid Action
Plan provide States with the following issues:

Conclusion

Increased demand for care and treatment among
elderly people requires a relevant strategy. Lack of
such a strategy could result in a significant increase in
the costs. Strategy for health promotion throughout
the whole life cycle can reduce the level of disability
among older people, including the promotion of
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disease prevention and care, treatment, adequate
health indicators, health promotion services, a
healthy lifestyle and the creation of necessary
conditions. , which will save budgetary savings.

Working with the health of older people and
spending their money on improving their health will
contribute to their health and prolonged lifetime.
The main objective in this area is to provide a wide
range of services ranging from health promotion and
prevention to equal primary health care, treatment
of diseases that arise in the stronger form, chronic
diseases, physical and mental rehabilitation of
the elderly, including disabled, palliative care for
the elderly. the solution of problems in the public
domain. An effective care of older people provides a
comprehensive account of physical, mental, social,
spiritual and environmental factors.

Due to the limited abilities of the boarding
houses, the organization of medical care has its
own peculiarities. In this regard, therapeutic help is
reflected in the outpatient hospital. All consultations
and consultations of specialists will be carried out
on the basis of medical institutions of the city, which
will require close cooperation of doctors and nursing
home staff.

Most residential homes have the necessary
medicines to provide first aid. Drugs are stored in
safes of specially equipped rooms.

Complying with these rules is consistent with the
principle of access to health care for elderly people
in the United Nations Principle 1. One of the most
important areas of medical and social rehabilitation
is the prosthetic and the provision of special
means of movement for people with disabilities.
In accordance with Recommendation 18 of the
Vienna Convention, the Government’s plan should
facilitate access for elderly people to medication,
hearing aids, dental prostheses, and other prostheses
necessary for their continued self-sufficiency and
self-sufficiency. Technical and compensatory
equipment in the republic is provided to people with
disabilities in need of free or simplified treatment.

47 recommendations of the International Plan of
Aging for the Adoption of the International Plan of
Agenda for informal, community-based, non-formal,
non-formal, non-formal, non-formal, community-
based activities aimed at the development of the
United Nations Educational, Scientific and Cultural
Organization (UNESCO) on the basis of encouraging
the development of the organization.

References

Aging: The Social Context / by L. Morgan, S. Kunkel. — Pine Forge Press. A Sage Publications Comp., Thousand Oaks,

California, 1998.

An Aging World: 2005 // Kinsella, Kevin and Victoria A. Velkoff, U.S. Census Bureau, Series P95/01-1, U.S. Government

Printing Office, Washington, DC, 2005

Declaration of the United Nations adopted by Dec.1948, No. 2117 A (111).

Explanatory dictionary of the Russian language: http://www.vedu.ru/

Germany, the state encourages underemployment of older people // www.jobsme.ru/NewsAMShow.asp?ID

Law of the Republic of Kazakhstan «On Pension Provision in the Republic of Kazakhstan»

Law of the Republic of Kazakhstan dated December 29, 2008 No. 114-IV On Special Social Services The Constitution of the
Republic of Kazakhstan on 30 August 1995: http://www.adilet.gov.kz/

Official website of the Human Rights Ombudsman of the Republic of Kazakhstan. http://www.ombudsman.kz/en/about/

The order of the Minister of Health and Social Development of the Republic of Kazakhstan from March 26, 2015 of No. 165.

The UN General Assembly resolution 35/129 of 11 December 1980.

The general principles of health care //www.aiha.com/russian/confwork/jul 00bud/clough/tsld009.htm

The Madrid International Plan of Action on Aging Problems, following the 2002 World Assembly’s Second Assembly on Aging

Problems

Stimulated underemployment of older workers // www.partner-inform.de/www/modules.php?name

Quality of life // www.ruscience.newmail.ru/medicine/mbooks/gol.htm

Rules of licensing of activity on provision of social services in the public medical-social institutions and non-state medical and
social organizations, approved by the order of the Government of the Republic of Kazakhstan from June 6, 2007 of No. 466

Resolution 217 A (III) of the UN General Assembly of 10 December 1948

World Health Organization website.

Website of the Statistical Committee of the Republic of Kazakhstan http://stat.gov.kz

54 Xabapuibl. 3aH cepusicbl. No2 (90). 2019



4-0011M
NMHBECTUHUSAJIBIK ’KOHE
KAPKbI KYKBIFBI

Section 4
INVESTMENT AND
FINANCE LAW

Paznen 4
MHBECTUIIMOHHOE U
OUHAHCOBOE ITIPABO



MPHTU 10.21.21

Bbaunmoeros H.C.
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K BOIMPOCY O NPABOBOM OBECIEYEHUN
OUNHAHCOBbIX PUCKOB
B COEPE OKA3BAHUNA MEAMLUMHCKUX YCAYT

B cratbe paccMaTpmBaloTCs OCOOEHHOCTM MOAOXKEHUS MaLMeHTa Kak MOAyYaTeAss MEAMLMHCKON
YCAYTUY; BOMPOCHI MPAaBOBOrO PEryAMPOBaHUSI OKa3aHWS MEAMLIMHCKMX YCAYT, AOTOBOPHbIE OTHOLLEHMS.
Takxe paccmaTpumBaloTCS MyTWM  COBEPLUEHCTBOBAaHMS 3aKOHOAATEAbCTBA B cCdepe oKasaHus
MEAMLMHCKMX YCAYT. [pUUMH 3TOMY HECKOABKO M MX CAOXHO OTAEAMTb APYr OT Apyra — 3TO U
yBeAMUeHME KOAMYECTBa BpauebHbIX OLLUMOOK, M POCT IOPUANMYECKOTO NMPABOCO3HAHMSI HACEAEHMS 1 Kak
CAEACTBUE YBEAUYEHMS UMCAQ UCKOB U TPEOYEMbIX CYMM BO3MELLLEHUS], 3TO TaK>Ke M AOSIABHOCTb CYAOB
B OTHOLLEHMM MOTEPrEeBLUMX M PACTyLLME NMPUCY>KAAeMble CyMMbl KomreHcaumii. C OAHOM CTOPOHBI,
NepeunCAeHHbIe CyAeOHble acnekTbl AEITEABHOCTU A€UEOHbIX YUPEXKAEHMI MOXKHO paccMaTpuBaTh Kak
chakTopbl, BAMSIOLLME Ha CTerNeHb peaAn3aln PUCKOB OKa3aHUSl HEKAueCTBEHHbIX YCAYT. 10 MHeHMIo
aBTOpa, MX HEOOXOAMMO paccMaTpMBaTh KakK OTAEAbHYIO FpYMy PUCKOB, MOCKOAbKY AeXallye B MX
OCHOBE SIBA€HMSI, MOMUMO NpoYero, OyAyT NPUBOAMTb K MPEABSBAEHMIO HEOOOCHOBAHHbIX YPE3MEPHbIX
npeTeH3nii K MEAMUMHCKMM OpPraHM3aumam B CAyYasix, KOrAQ MX BMHA OTCYTCTBYyeT. B 3ToM cayvae
peaamsaumsi hakTopa prcka MOXET MPUBECTU K BO3HUKHOBEHMIO NMPOOAEM Yy KAMHUKM U TEM CaMbliM
nepenaeT 13 Kateropmu (PakTopoB pMcKa B KAaTeropumio ornacHocTen. A 3HaumT, cyaebHas npakTumka
TpebyeT OTAEAbHOrO BHVMMAaHUS MpW OpraHmM3aLmu CUCTEMbI YIIPaBAEHMUSI PUCKaMU.

KaloueBble cAoBa:  3apaBoOxpaHeHue,  Cya,  (DMHAHChI,  PUCK,  MEAMLIMHCKME  YCAYTH,
3aKOHOAATEAbCTBO, MaLMEHT, 3A0POBbE, AOTOBOPHbIE OTHOLLIEHMS.

Baimbetov N.S.

Candidate of Legal Sciences, Docent, Al-Farabi Kazakh National University,
Kazakhstan, Almaty, e-mail: baimbetovn@mail.ru

On the question of legal support finance risks
in the provision of health services

The article discusses the features of the patient’s position as a recipient of medical services; issues
of legal regulation of the provision of medical services, contractual relations. It also considers ways to
improve legislation in the provision of medical services. There are several reasons for this and it is dif-
ficult to separate them from each other — this is an increase in the number of medical errors, and an
increase in the legal awareness of the population and, as a consequence, an increase in the number of
lawsuits and required amounts of compensation, it is also the loyalty of the courts to the victims and
the increasing compensation amounts. On the one hand, the listed judicial aspects of the activities of
medical institutions can be viewed as factors affecting the degree of realization of the risks of providing
low-quality services. But, in my opinion, they should be considered as a separate group of risks, since
the phenomena underlying them, among other things, will lead to the presentation of unfounded exces-
sive claims to medical organizations in cases where their fault is absent. In this case, the implementation
of a risk factor can lead to problems at the clinic and thus goes from the category of risk factors to the
category of hazards. This means that judicial practice requires special attention when organizing a risk
management system.

Key words: health care, finance, risk, court of justice, medical services, legislation, patient, health,
contractual relations.
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MeaAnuMHAABIK, KbI3MET KOPCeTY CaAaCbIHAAFDI
Kap>Xbl ToyeKeAAepi KYKbIKTbIK, KAMTaMachbi3 eTy MaceAeAepi

Makanapa MeAMUMHAABIK, KbI3MET aAyllbl — MaUMEHTTIH KYKbIKTbIK AEHreni KapacTblpblAAAbl;
MEAMLIMHAABIK, KbI3METTEPAI KYKbIKTbIK, KAMTaMachl3 eTy MBCeAeAepi, WapTTbIK, KaTbiHacTap. CoHAaM-
aK, 3aHHaMaHbl XXETIAAIPY >KOAAAPbIH KapacTbipaabl. byraH GipHelue ceben 6ap >koHe OHbl Oip-OipiHeH
akKblpaTy KMbIH — OYA MEAMUMHAABIK, KATEAIKTEP CaHbIHbIH YAFalObl >KOHE XaAbIKTbIH KYKbIKTbIK,
CayaTTbIAbIFbIH XKOFapPbIAATY >KOHE COHbIH CaAAAPbIHAH CaHbIHbIH KO0eli COT NpoueAypasapbl MeH
eTeMaKbl TaAan eTIAeTIH MeALLEPAE, BYA COTTapAbIH 3apAar LIEKKEHAEPre aAAAAbIFbl XKOHE eTeMaKbl
MOALLEpPIHIH YyAFalobl. Bip >aFblHaH, MeAMUMHAAbIK MEKEMEAEPAiH aTaAFaH KYKbIKTbIK, acrnekTiAepi
TOMEH caraAbl KbIBMETTEPAI YCbIHY TayekeAAepiHe acep eTeTiH (hakTopAap peTiHAE KapacTbIPbIAYbI
MYMKiH. bipak, MeHiH oWbIMLLa, OAap TOYEKEAAEPAIH >Keke TOOblHa >KaTKbI3bIAYybl Kepek, cebebi
OAaPAbIH, Heri3iHAe >KaTkaH KyOblAbiCTap, 6ackarapMeH Kartap, OAapAbIH KiHaCi O0AMaraH >kKaraariaa
MeAMLIMHA YIMbIMAAPbIHA HEri3ci3 LwafbIMAAPAbI YCbIHYFa aKeAeAi. ByA xaraanaa TayekeA hakTopbIH
€Hri3y KAMHMKaAaFbl NpobAeMarapFa oKer COFybl MYMKIH XKOHE OCblAaiiLia ToyekeA (DakTOPAApPbIHbIH
caHaTblHaH KayinTep caHaTbiHa XKaTaAbl. ByA Teyekeaaepai 6ackapy >KyMeCiH ymbIMAACTbIPY Ke3iHAE
COT MpaKTMKaChl epeklle Ha3ap ayAapyAbl TaAamn eTeA|.

TyiiH ce3aep: AeHCayAbIK cakTay, COT, Kap>Kbl, TOYEKEA, MEAMLIMHAABIK, KbI3MET, 3aHHaMa, nauu-

E€HTTEepP, AeHCayAbIK, lWaPTTbIK KaTbIHACTap.

BBenenune

Ha naHHBIi MOMEHT KOMIUIEKCHOIO HCCIENO0-
BaHMsI MPAaBOBOTO HMHCTHTYTa TPABOBBIC PHCKU B
chepe okazaHHS MEIULHMHCKUX YCIYT SIBISIOTCS
MaJIOU3y4YE€HHBIMU, MEXIY TeM JaHHBIH MHCTUTYT
BKITIOYaeT B ceOsl PaBOBBIE HOPMBI, KOTOPBIE PEry-
JHUPYIOT OYEHBb CEPbE3HBIE TPYIIIBI 0OLIECCTBEHHBIX
OTHOIIIEHUH, TAKUX KaK MEIUKO-YIEeTHBIC, METUKO-
KOHTPOJIBHBIC H JIpyTHe, HE MEHEe COLMAIILHO 3Ha-
qiMbIe OTHOIIEHUS. [IpaBoBO prcK — 3TO TeKyIIHUH
win OyAymnid PUCK MTOTEPH J0XO0a, KanuTajia Win
BO3HHKHOBEHHE YOBITKOB B CBSI3H C HapyIICHHSIMHU
WJIN HECOOTBETCTBHEM BHYTPEHHMM HWJIM BHELIHUM
MPaBOBBIM HOpPMaM, TaKUM, KaK 3aKOHBI, I10/3a-
KOHHBIE aKThl PETYJISITOPOB, MTPABUIIA, PETIIAMEHTHI,
NpEANUCaHus, YyYpeOuTelbHble IOKyMeHTHL. Ilo
OTIPENICIICHUIO MEKIyHapoaHoro crangapra ISO
31000:2009, «Puck-pe3yiapTaT HEOMPEICICHHOCTH
B OTHOLICHUH LICJICI».

BaxapiM ¢akTopoM B obecrieueHUN (PHHAHCO-
BBIX PHCKOB B 3J[paBOOXPAHCHUH SIBJISICTCS (PUHAH-
CHPOBAHUE 3/PaBOOXPAHEHNUS1, KOTOPOE HAMIPABICHO
Ha 00eCTIeYeHHE PecypcoB sl (PyHKIHMOHUPOBAHMS
CHCTEM 37paBOOXPAHEHHS U SIBISIETCS KIFOUEBBIM
¢daxTopom, omnpeaensomM 3((HEKTUBHOCTD CH-
cTembl 31paBooxpaHenns. Ciie10BaTenbHO, HU3KUN
YpOBEHb (PMHAHCUPOBAHUS U OTPAHHYCHUS BO3MOXK-
HOCTEH A7l MOOWIIM3AlMM BHYTPEHHHUX PECYpCOB,
0COOCHHO B PETHOHAX C HU3KUM U CPETHUM YPOBHSI-
MU JI0X0/1a, MOKET MOBJIEYb CEPbE3HBIC MPOOIIEMBI
B olsactu 3apaBooxpaHeHus. DuHaHCHMpOBaHUE
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3[paBOOXPAHEHUs SIBJISETCS OJHUM M3 OCHOBHBIX
KOMIIOHEHTOB CHCTEM 31paBooxpaneHus. Ha ceroa-
HSIIHUN JIeHb OOJIBIITMHCTBO MEp 0 pehopMHUpPOBa-
HUIO CEKTOpa 3[paBOOXPAaHEHHS JOJKHbBI OBITh Ha-
IIPaBJICHbI HAa PELIEHNE BOIPOCOB (PHHAHCUPOBAHHUS
3l[PaBOOXPAHCHUS], TAKHX KaK MOOMJIM3AIUS U pac-
IIpelIelICHUEe CPEJICTB, oOecrieueHne (PUHAHCOBBIX
puckos (https://www.sciencedirect.com).

[TarueHT Kak MOTPEOUTENh MEIUIIMHCKUX YC-
JYT UMEET MPaBO Ha MOJYYEHUE CBOEBPEMEHHOH U
KaueCTBEHHON MEIHUIIMHCKOW TTOMOIIH, BBIOOP Me-
JUIMHCKOW OpTaHU3aliK B CHCTEME 00513aTeIbHOTO
COLMANILHOTO MEAMLIMHCKOTO CTPaXxOBaHHS B COOT-
BETCTBUU C HACTOSIINM 3aKOHOM, ITOJIb3YIOTCS Ipa-
BaMMU MalUCHTOB, MPEAYCMOTPCHHBIM KO):[CKCOM
PK « O 310poBBe Hapo1a ¥ CHCTEME 3/IpaBOOXpaHe-
HUS», HECYT 00513aHHOCTH, NIPELYCMOTPEHHbBIE CTa-
ThsiMH 90 1 92 nannoro Kojexca v uHbIE 00s13aHHO-
ctu npexycmorpennsie 3akonamu PK (Kogexc PK
«O 310pOBbE HAPOJIA U CUCTEME 3PABOOXPAHCHMUS).

Kak m BO MHOTMX 3KOHOMHYECKU Pa3BUTBIX
CTpaHax, Ha JAEATENbHOCTb Ka3aXxCTAaHCKUX MeAH-
LMHCKUX YYpEKACHUI Bce Oosiblliee BIUSHHUE Ha-
YHHAET OKa3bIBaTh BO3MOXKHOCTH CYAEOHOTO pas-
OuparenbcTBa €O CBOMMHU NALMEHTAMH B CiIydae
OKa3aHMsI HEKAUECTBEHHOW MEIUUUHCKONH MOMOLIU
WIN IpUYUHEHUS Bpena. [IpuunH 3TOMy HECKOIBKO
U UX CJI0XKHO OTHENUTH APYT OT JIpyra — 3TO U yBe-
JTMYeHUE KOJWYecTBa BpadyeOHBIX OMIMOOK, M POCT
IOPUIUECKOTO TIPAaBOCO3HAHUSI HACEJICHUS U, Kak
CJICICTBHUE, YBEIUUEHHE YHCIIa UCKOB U TPEOyEeMBbIX
CYMM BO3MEILEHUs], 3TO TAKXX€ U JIOSUIBHOCTh CY/I0B
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K Bompocy o mpaBoBoM obecrniedeHnn (PUHAHCOBBIX PHCKOB B chepe OKa3aHHsI MEIUINHCKUX YCIIyT

B OTHOLICHUH MOTEPIIEBIINX U PACTYIIHE TPUCYK-
JaeMble cyMMbl KomneHcauuid. C 0IHOH CTOpPOHBIL,
MepevnCIIeHHbIE Cy/IeOHbIC acleKThl e TEILHOCTH
7e4eOHBIX YUPEXKIEHHH MOXHO paccMaTpUBaTh
Kak (paKkTOPHI, BIUSIONIAE HA CTEIIEHb PeaH3alliu
PHUCKOB OKa3aHHs HeKadeCTBEHHbIX ycuyr. Criemo-
BaTeNbHO, UX HEOOXOJMMO paccCMaTpuBaTh Kak OT-
JEJIbHYIO TPYIITY PHCKOB, MOCKOJBKY JIEXKAIHe B
WX OCHOBE SIBIICHHSI IIOMHMO MIPOYETO OYAyT IPUBO-
JUTh K NPEIbSBICHUIO0 HEOOOCHOBAHHBIX UpE3Mep-
HBIX MPETeH3WH K MEIUIIMHCKUM OPTaHU3aIUsM B
cilydasix, KOTJia UX BHHA OTCYTCTBYeT. B aTom ciy-
qae peanuzanus pakTopa pucka MOKET IPUBECTH K
BO3HUKHOBEHHIO MPOOJIEM Y KITMHUKH U TEM CaMbIM
nepeiieT U3 KaTeropuu pakTopoB pUCKa B KaTero-
pHIO OmacHOCTed. A 3Ha4WT, cyAecOHas MPaKTHKa
TpeOyeT OTAENHFHOIO0 BHUMAHHS IPU OpraHU3aIiH
cucTeMbl ympaslieHus puckamu. K mpumepy, mac-
mTaOHble U3MEHEHUS B CHCTEME 3/1PaBOOXPAaHEHHUS
B CoenunenHbix IllTatax nmpenocTaBisitoT rocyaap-
CTBEHHBIM YUPEKICHUSIM 3PaBOOXPAHEHHSI HOBBIE
BO3MOXHOCTH, OPUEHTHPOBAaHHbBIC HA MPOPHUIAKTH-
Ky MEIUIIMHCKHX PHCKOB B c(epe JacTHOW Meu-
uuHbl. OpraHu3aiuy yrnpaBisgeMoil MeIUIUHCKON
nomonu (OMII) OBICTPO CTAaHOBSATCS OCHOBHBIM
WCTOYHUKOM MEJWIMHCKON TOMOIIN jisi OeHe-
(umapoB Kak MEAMIMHCKOHN MOMOIIH, (GUHAHCH-
pyemoii paboToiarenem, Tak U TOCYAapCTBEHHBIX
nporpamm «Medicaid» n «Medicarey. Taxxe OMII
MPEJCTaBISIIOT COOOH CHCTEMbI OpPraHW30BaHHOU
MOMOIIM, KOTOPbIE YacTO KOHLEHTPUPYIOT CBOU
YCHIIUSL Ha OTpEAENCHHBIX TPYINaxX HACEJICHHUS H
HECYT OTBETCTBEHHOCTb 32 YKeJIaeMbIC Pe3yJIbTaThI,
BKITIOYAsl MpopUIaKTHUECKHEe Meponpusitus. Du-
HAaHCHPOBAHHE W OKa3aHHE MEIUINHCKON MTOMOIIH
B Coenunennbix IlltaTax cTpemMHTeNbHO pa3BHBa-
eTCsl, U HHCTUTYT «yNpaBiisieMasi IOMOLIb» OXBaThI-
BaeT paziMYHbIE MEXaHW3MBI, KOTOPBIE TIPOIOIKA-
10T aJIalITUPOBATHCS M Pa3BUBATHCSI.

B ¢unancupoBaHuM W NMpPEAOCTABICHUU MEIU-
WHCKOW TIOMOIIM YYacTBYIOT YeThIpe CyOBeKTa:
WHIMBUAYAIBHBIH MOTPEOUTENh, MOCTABIIUK Me-
JUIWHCKON TOMOIIH, CTPAaXOBIIMK, KOTOPBIA BO3-
MeMIaeT pacxoAbl Ha MEIUIMHCKYIO MOMOIb, H
MOKynareiab MEIUIMHCKOW Tomonu. B aHammzax
IBTEpPHATUBHBIX MEXaHU3MOB (DMHAHCUPOBAHUS U
OKa3aHUs MEIUIIMHCKOH TOMOIIM OCHOBHOE BHUMa-
HUE yJIeNeTCs] B3aUMOOTHOIICHHSAM MEXIy dTHMU
YETHIPbMsI CyObEKTaMH.

WNHCTHTYT «ympaBiisieMass MEIWITMHCKAs I10-
MOIB» MOXET TaKKe BKIOYaTh OpraHu3aluu
no nojzaepxkanuio 310poBbs (health maintenance
organizations), OpraHM3alM{ TPEATIOYTUTEIBHBIX
nocraBukoB (preferred provider organizations),

aHAIM3HUPYS MX METOJbI UcToib3oBanus. [Ipenro-
YTUTEIHHBIM BapHAHTOM JIOTOBOpA O BO3MEIICHHUH
IaThl 32 YCIAYTH C OPTaHU3AIMSIMH TPEINOUTH-
TEJIBHOTO IOCTABIIUKA SIBJISIETCS JIOTOBOP, KOTO-
pBIA 3aKIFOYaeTCsl C TOCTABIIMKAMH B O0JIACTH
MIPEIOCTABICHUS MEAUITMHCKUX YCIYT 32 JTbTOTHYIO
riary. llocTaBIMKM TO KOHTPAKTy HAa3bIBAOTCS
«TPEANIOYTUTENIEHBIMA TTOCTaBIIUKaMmy. OOBIYHO
CTPaxOBIIUK M MOTPEOUTENh IIATAT MEHBIIE 3a
YCIIYTH, TOJXYYCHHBIE OT IPEANOYTUTEIBHBIX I0-
CTaBIIMKOB, YEM 3a YCIYTH, IOJYyYeHHBIE OT APYTUX
noctaBmukoB. Kak nmpasuio, «PPO» He ompenens-
0T PYKOBOJAIIMX MPUHITUTIOB, KOTOPBHIM JOJIKHBI
CJIeIOBaTh MPEANOYTHTEIbHBIE TMOCTABIIUKHA. H-
JIUBUyabHBIC TOTPEOUTENIN IIUPOKO UCIIOIB3YIOT
MEXaHU3M BO3MEIICHUS 32 yCIYTH, U MPEIOILIATY
MEIHUIIMHCKOTO 00CITy)KHBaHWs. J|aHHBI MEXaHNU3M
HalpaBJeH KaK Ha IOBBIIICHHE KAa4eCTBa, TaK U
Ha CHIDKEHHE CTOMMOCTH MEIMIIMHCKOHN ITOMOIITH.
B nomonHeHne K OTAETHHBIM MOTPEOUTENSAM, ITO-
CTaBIIMKAM M CTPAXOBIIHUKAM, YESTBEPTHIM BaYKHBIM
cyOBeKTOM B 001acTH (PMHAHCHPOBAHUS M OKA3aHUS
MEIUIIMHCKON MTOMOIIH SIBJISIETCS MOKYIIATeNlb Me-
MUAIIMHCKOTO cTpaxoBanwus. [lokymaTenn BKIIOYAIOT
YacTHBIC JIUIA, Pa00OTOAATENHN U TOCYIaPCTBEHHBIC
OpraHsbl.

PaboTomaTenu u rocygapcTBeHHBIE OPTaHbl MO-
T'YT BIIUATH Ha pa3pabOTKy MAKETOB JIbIOT, BKIFOYAS
Mpo(MITaKTHYECKUE YCIYTH, TaK Kak OHU Tprodpe-
TAIOT YCIIYTH JUIsl OOJBIIOTO YHcia Jitoaei,. Kpome
TOTO0, 3TH KPYITHBIC TIOKYIATEII! MOTYT TOPTOBATHCS
1o 6oJiee HU3KUM IIeHaM M 00eCTIeUnTh HATnIHNe CH-
CTEeM Il KOHTPOJIS JOCTYTa, KaueCcTBa U YJOBJIET-
BOPEHHOCTU MeAMUMHCKUM yXxoa0M. OI13 (Opranu-
3aIWu TI0 TIO/IJIEPYKAHUIO 370POBhS) MOTYT ChITPaTh
Ba)XXHYIO POJIb B Ipo(priIakTHKE, IO KpaiiHel Mepe,
0 TPEM MPUYUHAM:

Bo-mrepBrix, OII3 OBICTPO CTAHOBATCS OCHOB-
HbIM HMCTOYHMKOM MEIUIIMHCKOW IOMOIIU IS
OenedunuapoB Kak pUHaHCHpYeMoOil padoTomare-
JIeM TIOMOIIH, TaK U TOCYAapCTBEHHBIX MPOTPaMM
«Medicaid» u «Medicare». Uucno yuamuxcs B
OI13 B Coenunennsbix lllTaTax ¢ MOMEHTa peanu-
3alW¥ TIPOTPaMMBI BBIPOCIO ¢ 6 MHJUIOHOB 4e-
noBek 1o 51 munmnuona (I'pynma 3mopoBes Ame-
pukaHckoil Accoumanuu. 1995 HauumonanbHbIN
crpaBognuk OI13. 1995). IlpaBurensctBo IlTaToB
TaKXe BHEIPHUJIO TOCYAAPCTBEHHYIO MPOTPAMMY
10 OKa3aHMUI0 MeIuIIMHCKOM nmomomu «Medicaidy,
B paMKax KOTOPOW MPEeIOCTaBIsAeTCs IIOMOIIb OeI-
veiM u uHBanunam (Xeruep P.E. 1995;10.). TI'o-
CylapcTBO OBUIO 0COOCHHO OOECIIOKOCHO OT-
cyTCTBHEM nocTyma OeHeduruapor «Medicaidy,
MOCTAaBIIUKOB NEPBUYHON MEIUIIMHCKOW MOMOIIN
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U UX YpEe3MEpPHOM 3aBHCHMOCTBIO OT HEOTIOXKHON
MEAMLUHCKOM TOMOLIH, KOTOpasi He UMEET IIPeeM-
CTBEHHOCTH U fABJSIETCS JOporocrosiiei. B utone
1994 rona 43 mrata, okpyr Komymbus u Ilyap-
To-PUKO Hauanu BHeApEHHE HPOrpaMMbl YIIPaB-
JSIEMOT'0 MEJUIIMHCKOTO OOCTY)KUBAHUS ISl T10-
nyudateneit «Medicaid» (Menno Ilapk, 1995, 24).
7,8 mummnona (23%) 6enedunmapoB «Medicaid»
OBIITM BKJIIOUEHHI Ha yIpaBisiemoe jiedeHue. B 1e-
JIOM, HEOOXOAMMO OTMETHUTb, YTO HITATHI pa3zpado-
TaJIM YHUKAJIbHYIO I'OCYIAapCTBEHHYIO IIPOTrpamMmy
10 OKa3aHUI0 MEIULMHCKON nomoiu «Medicaidy.
Ha ceronnsnmii nens 6enedunuapsl «Medicarey,
KOTOPBIE B OCHOBHOM SIBJISIFOTCS B3POCIIBIMH, CTap-
nre 65 NeT UK MeHbIIIe, IMEIOT MEHBIITYI0 BEpOST-
HOCTb MOJYYUThH IJIATHYIO MEAULUHCKYIO TTOMOIIb
ot OII3; oHaKo B 3TOM BO3pacTHOW TPyMIE YUCIO
yYammxcs Takxke ObICTpo pactet. 9% momyuarenei
YCIIyT B paMKax roCyJIapCTBEHHOM MPOrpaMMbl 1O
OKa3aHUI0 MeIuUMHCKOW mnomouwm «Medicare»
OBbUIH BKIIIOYEHBI B YIPABISIEMYIO MEAHIIMHCKYIO
MOMOIIb, U3 HUX OOJBIIUHCTBO, 7% OeHedwuim-
apoB, ObUIM BKJIIOYEHBl B IOJHOCTBHIO IIJIATHYIO
OIl3.

Bo-Bropsix, OI13 uctopruecky BKIOYAIA MPO-
GUIaKTUKY, U OHU IOJACP)KUBAIOT M IPOJOJDKA-
I0T pa3pabaThiBaTh CHCTEMBI JJISI U3MEPEHHS TPO-
M3BOJUTEIBLHOCTH M YJIyYLICHHUS] KAauecTBa YCIHYT,
BKIIIO4as npoduiakruyeckue yciyrd. Muorue
OII3 ucnonb3yloT BHYTPEHHHE CHUCTEMBI M3Mepe-
HUSI IPOU3BOAMTEIILHOCTH M YIYUILCHUSI KauecTBa,
TaKMe KaK HENpephIBHOE YIy4llIEHHE KauecTBa
(CQI), nyis MOHUTOPUHTA, UCTIPABIICHUS U yITyUllle-
HUSI CBOMX ycuryr. OHON U3 HUX SIBISCTCS «Ta0elb
YCIIEBAEMOCTH», KOHTPOJIb H3MEPEHHUH, KOTOphIE
OpraHu3alMy MCIOJB3YIOT IS OLUEHKH KayecTBa
oOciryxuBanusi. Hanbonee N3BECTHBIM U3 STHX «Ta-
Oeneil ycrieBaeMOCTH» SIBJISIETCSI KOHTPOJIb TaHHBIX
U uHpOpMamuu O pabOTHUKAX IUIaHA MEIWIH-
ckoro ctpaxosanusi (HEDIS) (BammnrTon, okpyr
Komymb6us: HanmonansHBINH KOMHUTET 10 oOecriede-
HUIO KauecTBa, 1993), pa3paOoTaHHBII COBMECTHO
C MOCTaBUIMKAMHU M MOTPEOUTENSIMU O] PYKOBOJ-
ctBoM HanmonaneHOro kKomurera mo ooecrede-
HUIO Ka4ecTBa, aKKPEIUTYIOIIAs OpTaHU3amus st
OII3. 13 neBsaTH mokas3aTeiaed KauyecTBa MEIUIIMH-
CKoOM momolu B camoi nocieaneit Bepcun HEDIS
cemMb sBISIIOTCS npodunaktTiueckumu (CripaBod-
HUK HamuonanpHOTO KOMHTETa MO OOECIICUEHHUIO
kadecTBa, 1995,76). DTu moka3arean BKIIOYAIOT B
cebst 3a06011€Ba€MOCTh JIeTeil ¢ HU3KUM BECOM MpHU
POXIEHUM CpeI 3aperucTprupoBanHbx rpynmn OI13
U HCHOJb30BAaHME MM IPHUBUBOK, MamMMoOrpaduro,
CKPHHUHT Ha paK IEHKH MaTKH U XOJIECTePHHA, J10-
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POIOBYIO TOMOIIL M OOCIIEIOBAHUS CETYATKH T1a3
JIOZIeH ¢ TrabeToMm.

B-tperbux, OII3 mpencraBnsioT coboit cucte-
My OpPraHHW30BaHHOW MOMOIIU, KOTOpas Oeper Ha
ce0sT OTBETCTBEHHOCTH 3a OIIPENIEIICHHBIE TPYIIIBI
HACEJICHUS U MOJIOTYETHA MOTPEOUTEIISAM UX YCIIYT,
OTJICNIBHBIM TIOTPEOUTEISIM, a TaKXkKe (ernepaTbHbIM
W TOCYIAapCTBEHHBIM PETYIUPYIOUINM OpraHam,
BKJIFOYAsl pe3ysibTaThl NPOPHIAKTHKA. MHOrue
OII3 mnpenocraBisiFOT WM pa3padaThIBAIOT CH-
CTeMbI, KOTOpBIE TMPOABUTAIOT W TPEIOCTABIISIOT
npoUITaKTUYECKUE YCIAYTH, a HE IMOJIaratoTcs Ha
OTJICNBHBIX MTOCTaBIIUKOB, U OI13 MoryT HectTu OT-
BETCTBEHHOCTh 3a IPE0CTaBICHNE 3TUX yciyr. He-
JTAaBHUI 0030p JIUTEpaTyphl MO TOCYIAaPCTBEHHOM
porpaMMe MO OKa3aHHUI0 METUITMHCKOW MTOMOIIIH
«Medicaid» moka3bIBaeT, YTO B OOJIBIIMHCTBE IIITa-
TOB CTaOWJILHO TPEAOCTaBISIIOT NPOQHIAKTHYE-
ckue yciyru (Tomncon P.C., Tarumn C.X., Maka-
¢u T.A., Maanenscor M.T., Cmur A.E. 1995; 273).

OcHOBHAfl YacThb

OcHOBOH (hOPMUPOBAHUSI OTHOIIECHUH MEKIY
HCIIONIHUTENIEM MEIUUUHCKUX YCIYT U MAllMeHTOM
JIOJDKEH CTaTh TPaKJIaHCKO-IPABOBOM JTOTOBOP.
Y4acTHUKK JOTOBOpPA BO3ME3THOTO OKAa3aHUS Me-
JTUIMHCKUX YCIYT IMPHOOPETAIOT MIUPOKUN KPyT
mmpaB U 00sI3aHHOCTEH, OCOOCHHO cHerupuKa HX
peann3anuy HECOBEPIICHHOJECTHUMH MAIIMCHTAMH,
KOTOpBhIE WMEIOT TPaBO Ha WH(MOPMAIUIO; UME-
FOT TIPaBO 3HaTh, KOTJAa U KeM Takas WH(opMaIus
JIOJDKHA TIPEIOCTABISITHCS (KaK B OTHOIICHUH HECO-
BEPUICHHOJIETHETO U €r0 3aKOHHOTO MpPEeICTaBUTE-
Jis1, TaK U CAMUM TAIIMEHTOM U €r0 3aKOHHBIM MPe/i-
ctaBuTeneM). MiMeroT mpaBo Ha BpaueOHYIO TalHy,
0€301MacHOCTh MEIUIIUHCKOM YCITyTH U JIp.

[IpaBoBOE peryaupoBaHHE TOTOBOPa BO3ME3[-
HOTO OKa3aHWSl MEIUIMHCKUX YCIYT BBIPAXKACTCS
B YCTAaHOBJICHUU TMOPANKA €ro 3aKIIOUYCHHS, HC-
TTOJTHEHHS] BO3HUKAIONNX Y CTOPOH 00S3aTehCTB,
a Tak)Ke OTBETCTBEHHOCTH CTOPOH B CIIydae HEUC-
MMOJTHEHHUSI WX HEHAIJICKAIIEr0 UCITOTHEHUS 00s3a-
TebCTB. OCHOBHBIE IOJIOKEHHUS, KaCarOIHecs 10-
TOBOpa BO3ME3THOTO OKA3aHUSI yCIYT, B TOM YHCIIE
MEJIUIUHCKHUX, OTPaXKeHbI B cT. 683 ['paskaaHckoro
komekca PecnyOmukm Kazaxcran. CooTHomreHne
HopM 'K PK u papyrux HOpMaTHBHO-IIPABOBBIX
aktoB ompeneneno ct. 1 'K PK, B coorBeTcTBUM
C KOTOPOM HOPMBI TI'paXXJaHCKOIO IIpaBa, CoJep-
JKarrecs B APYIUX 3aKoHax, ykaszax [Ipesmmenrta,
MOCTaHOBIECHUAX [IpaBUTENbCTBA, NOMKHBI COOT-
BerctBoBaTh 'K PK. AHamoruuHeIii moaxoj IOJI-
JKeH OBITh MNPEAyCMOTPEH Tpu (HOPMHUPOBAHUH
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MIPUHIIATIOB BHEJOTOBOPHON OTBETCTBEHHOCTH 3a
Bpe/, MPUYMHEHHBIA TPU WCIOJHEHWH MEIUIUH-
ckux ycuyr. [loBblllieHHass OTBETCTBEHHOCTH 3a
MIPUYMHEHHE BPE/ia 3I0POBBIO U KU3HU TMaIlUCH-
Ta CYIIECTBEHHO OCHA0IsIeT MPEBEHTHUBHYIO DPOJIb
OTBETCTBEHHOCTH, HE CIIOCOOCTBYET CTPEMIICHHUIO
MIPUHSATH BCE BO3MOXKHBIC MEpPBI JUIS TPEI0TBpa-
IIeHUS BpeAa, MOCKOJBbKY OOSI3aHHOCTH €r0 BO3-
MEIICHUS NPH TaKOW OTBETCTBEHHOCTH SIBJISCTCS
Hen30eXKHOU. B crernmanbHOM 3aKOHOAATEIHCTBE
CIIeyeT 3aKperuTh IOMOIHUTEIbHBIE OCHOBAaHUS
OCBOOOXJICHUSI OT OTBETCTBEHHOCTH MCIIOJHUTEIIS
MEUIIMHCKUX YCIYT, YTO JUKTYETCS CHEIUPUKON
MEIUIIMHCKOH JesITeTbHOCTH, TIOCKOJIBKY PUCK ITPH-
YUHEHUS Bpeaa XU3HU U 370OPOBBIO MOCPEICTBOM
MEJIMIIMHCKOTO BMEIIATEIhCTBA JIaXKe TIPH yCIOBUH
JIOOPOCOBECTHOTO U HAJICHKAIIETO NCTIOTHEHHS Me-
JULUHCKON YCIIyTH 4pe3BblYaiiHO BbICOK. K Takum
OCHOBAHUSM CJIEIyeT OTHECTH «BpayeOHYIO OIINO-
Ky», ATPOT€HHUIO (HeTpeHaMEpPEHHOE TPHYNHEHHE
Bpeda 3J0pPOBBI0), OOOCHOBAHHBIN MEIUIIMHCKHUI
PHCK, HEITPOTHO3UPYEMBII OTPHUIIATEIBHBIN Pe3yJib-
tat (Ilammasa, bapunos, Mainenes, 1998, 273)

B Kaszaxcrane He Bemercsi OTKPBITOH oduIiu-
AIBHOM CTaTUCTHKH CYACOHBIX JIe] MPOTUB Jieueo-
HBIX yUYPEKICHHUW, KaK HE BEIETCS W CTATHUCTHUKH
caMHUX BpavyeOHBIX OLIMOOK, HO Ja)Ke UMEHOIIUECs
KpYMHIIEI HUHPOPMAIIMH TTO3BOJISIFOT C/IeTIaTh BBIBOJI
0 3HaYUMOCTH podseMbl. [1o manHbEIM BeemupHoit
Opranmzanuu 31paBOOXpaHEHUS, B CpPEIHEM OT
8% 1o 12% manueHToB Mpu TOCMIUTATN3AUN O~
BEPraloTCs METUITMHCKUM OIINH0aM, eCIIH TpuMe-
HUTBH 3TOT TIOKA3aTeh K Ka3aXCTAHCKUM pPEausiM,
TO TIOJyYaeTcs YTO MOTCHIMAIbHO HE MeHee 2-3
MJIH. HAIINX COTPAXKIAAH €XKETOJHO IOBEpraroT-
Csl BpaueOHBIM OIIMOKaM, a 3HAYUT TEOPETHUSCKU
UMEIOT TIPAaBO OOpPATUTHCS B Cy/ICOHBIC MHCTAHIIHH
JUTS 3aITUTHI CBOUX HHTEPECOB, HO, KaK IMOKA3hIBAET
MPaKTHKa, YUCIO TAaKUX OOpallleHUH MO-NPEKHEMY
MUHUMAITBHO.

VpaBiieHUe pucKaMu — 3TO IJIAHOBBIA U CH-
CTEeMAaTUYECKUI MOAXO0J K BBISBICHHUIO, OLICHKE U
pearupoBaHUIO0 HA 3TU PUCKH M IPEIOCTABICHUIO
rapanTuii dPQPEKTUBHOCTH OTBETHBIX ICHCTBHA.
B HEKOTOpBIX pa3BUTHIX CTpPaHAX BHEApPEHA KOM-
IUICKCHAsI TIOJMTHKA MHTETPUPOBAHHOIO YIpaBiie-
HUSl pPUCKaMHU C COOTBETCTBYIOIIMMH MPOIIEAYPAMH
U PYKOBOJICTBAMH, a TAK)KE MEXaHU3MaMU OTYETHO-
CTH ¥ MOHHUTOpWHTA. CHCTEMaTHYECKUN MOAXO]] B
o0JacTy yrpaBiieHUs] puCKaMi 0OOCHOBAH M COCTO-
UT U3 CIACAYIOMINX JIEMEHTOB:

— TOJINTUKA WHTETPUPOBAHHOTO YIIPABICHUS
pHUCKaMUu;

— TIPOIIECC YIIPABICHUS PUCKAMU;

— BBEJCHHE JOKYMCHTAIIMU IO YIPABICHUIO
WHIUICHTaMH;

— TPUMEHEHHE MEp B CIIydae MOBBIIICHUS PH-
CKa U WHIIUJICHTA;

— BEJIEHUE peecTpa PUCKOB.

JlaHHBIM MeXaHU3M SIBJISIETCSl KJIIOYEBBIM HH-
CTPYMEHTOM JIJIsl YIIPABICHUS PUCKAMU U [IePeIavun
nH(GOPMAIH O PUCKaX B METUIIMHCKHUX yUpeKie-
Husax. Oka3piBaeMast MaMeHTy MEIUITUHCKAS YCITy-
ra obecreunBaeTcsl BIOKECHHBIM B Hee Mpodeccro-
HAJBHBIM TPYJIOM CIICIIHAINCTa, HAIPABICHHBIM Ha
OmpeNeeHHBIA pe3yapTaT. OqHAKO MPU OKA3aHUU
MEMIIMHCKON yCIyTH MOET IMOJHOCTHIO WU Ya-
CTUYHO OTCYTCTBOBAaTh OYKUJAAEMBIA Pe3yNbTaT MpH
abcoMoTHO HauiexameMm ee ucrnonHeHnn (JIro-
nymoBa, 2016, 12). Dtum oObsicHseTcss Tipobiaema
KBATH(PUKAINNA TEHCTBUN HCIIOJTHUTEIS U OIpeIe-
JIEHWsI KadecTBa OKa3aHHOM MEIUIIMHCKOW YCIy-
ru. HecMoTps Ha OCYIIECTBICHUE HCIOJIHUTEIEM
MEIHUIIMHCKON YCIYTH Cyry0o MmpodecCHOHaIbHBIX
JIEHCTBUN, UX aHAJINW3 U OLIEHKA KayecTBa YCIyTd
OCTalTCS TPABOBBIMU. Takke HEOOXOIMMO OTME-
TUTh, YTO B HACTOSAIIEE BPEMs OTCYTCTBYET IIPaBO-
Basg 0asa, peryJupyrolias BOMIPOChl HeI00poco-
BECTHOTO MaHUNYJIUPOBAHHS HOPMaMH 3aKOHA CO
CTOPOHBI MMaIUEHTOB.

B uenom noselenue 3pPeKTHBHOCTH pado-
Thl CHCTEMBI OPTaHOB aIMUHHCTPHUPOBAHHS B 00-
JIACTH 3/IPaBOOXPAHEHHS SIBIISIETCS COCTABHOW dHa-
CTBhIO aJIMUHHCTPATHBHOM pedopMBbI MO CO3TaHUIO
MOOHIIBHOTO ¥ IPO(EeCCHOHATBHOTO TOCy IapCTBEeH-
HOTO anmapara, JIeHCTBYIOIIEro Ha IIPUHITUITAX KOp-
MMOPATUBHOTO YTPABICHUS, TPAHCHAPEHTHOCTH U
MOJIOTYETHOCTH OOIIECTBY.

B mponiecce m3yueHust mpoOieM 1 MEPCIeKTUB
MPaBOBOrO 00ECTIEYCHUSI PHCKOB B JICSTEIBHOCTH
MEIMIIMHCKUAX yupexaeHuii B PecmyOnuke Kazax-
CTaH OTMEYaeM, 4TO PHCKH B 00JIACTH OKa3aHUS Me-
JUIUHCKUX YCIIYT SIBJISIFOTCS OZJHON M3 aKTyaJIbHBIX
npoOjeM COBPEMEHHOCTH, U OCBEIEHHE 3TUX BO-
MPOCOB TIPEJCTABISET CEPhE3HBIM TEOPETUUECKUI
U NPAaKTHUYECKUI MHTEpec. B cOOTBETCTBUU CO CT.
683 I'paxxnmanckoro koxaekca PK, mocssieHHOM
OCOOCHHOCTSIM TIPaBOBOTO PETYJIHUPOBAHHS BO3-
ME3JTHOTO OKa3aHHUs YCIyr, 0c000e MEecTO 3aHUMa-
0T MEAMLMHCKUE yciyrd. M3BecTHO, UTO A0ITrOe
BpeMsl HE YJIENSIIOCh JOCTATOYHOTO BHUMAaHUS TIPO-
OsiemMaM, CyIIECTBYIOIIUM B cdepe MpeaocTaBie-
HUSl MEJUIIMHCKHUX YCIYT, YTO SBUJIOCH NPUYUHOU
HACTOSAIIETO0 TPABOBOTO Oecrpenena. 3aKOHOIA-
TeIW TpHU3HAIN TPaKJaHCKO-IIPABOBOM XapakTep
TaKUX OTHOIICHWH, a 3TO 3HAYUT, YTO MpaBa M
00SI3aHHOCTH, OTIPEACTSAIONINE OTHOIICHUS MEXTY
MEIHMIMHCKON opraHu3anuell (BpauoMm) U IMaIUeH-
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TOM (TIOTpEeOUTENIEM MEUIIMHCKHUX YCITYT), JOKHBI
(hopMHpPOBATHCS Ha OCHOBE 3aKOHA, TEM OoJiee 4To
HEMMOCPEACTBCHHBIM O6’beKTOM TaKuX OTHOIICHUI
BEICTYNAIOT HawOollee ICHHBIC W 3HAYUMBIC IS
geJIoBeKa OJara: )KM3Hb, 3JJ0pOBbE, (GHU3HISCKasl He-
IMPUKOCHOBCHHOCTD. HCOGXOZ[I/IMO OTMETUTH, YTO
YTOJIOBHAsI OTBETCTBEHHOCTH IPEIAYyCMATPUBACTCS
3a HapyleHHe Oe30IIaCHOCTH IMPEIOCTABISIEMBIX
MEIUIMHCKUX YCIYT, TAKXKE TPa)kIaHCKO-TIPaBOBast
OTBETCTBEHHOCTH — 3a IOJUIOT, 32 HCKaXCHUE CBE-
JICHH, 32 PETOCTaBIICHNE HEBEPHBIX PE3yIhTATOB,
3a HecoOuItoieHne BpaueOHol TaiiHbl. Camo 1o cebe
JesiHe, Kak HeOe30macHoe MPeAOoCTaBICHUE YCITy-
TH, faxe 0e3 HACTYIUIEHUS KaKUX-TO TIOCIIE/ICTBHUH,
eCTb OOINECTBEHHO OXpaHsSeMble OTHOIICHHUSIMHU,
4YTO MpEeoyCMaTpUBAET YTOJIOBHYIO OTBETCTBEH-
HOCTb. Tak»e nuna, OTBETCTBEHHBIE 32 BHYTPEHHUI
KOHTPOJIb KauecTBa M 0€30MacHOCTH MEIHIIMHCKON
JIESITEIbHOCTH, HECYT U TPa)JIaHCKO-TIPAaBOBYIO OT-
BETCTBEHHOCTh, ¥ YTOJOBHYIO OTBETCTBEHHOCTH
3a Ka4yecTBO M OOBEKTHBHOCTH MPOBOJUMOIO KOH-
TPOJIsi, 3a YMBIIIJICHHOE COKPBITUE WIIM HCKaXKe-
HHUE PEe3yJbTaTOB KOHTPOJIS, 32 HECBOEBPEMEHHOE
mpeaoCTaBJICHUEC OTYETHBIX JOKYMCHTOB M HECO-
Omogenue BpaueOHOM u ciykeOHOU TalHbl. Toxe
BCE IMpenyCcMaTpUBAaeTCA Pa3IMYHBIMHA BHIAMHU OT-
BCTCTBCHHOCTH.

BwMmecTe ¢ TeM 10BEpHUTENBHOE COTPYAHUIECTBO
MaIyeHTa 1 Bpaya, OCHOBAaHHOE Ha Y€TKOM IIPaBO-
BOM MEXaHU3Me, SBISIETCS HAJIE)KHBIM 3aJ10roM 3(¢-
(hEeKTUBHOCTHU JICUCHHSI U OOCCIEUYCHHUS] B3aUMHBIX
npaB U uHTEpecoB. [loaTomy paszpaboTka cucTem-
HOUW TpaBOBOI 0a3bl SIBISETCSI BAKHOW TrapaHTHEH
YCIIEHIHOTO OCYIIECTBICHUS MEAWIMHCKON Jes-
tenpHOCTH. Cdepa npeaocTaBIeHNsT MEAUIINHCKAX
YCIYT HY>KAaeTcst B (OPMUPOBAHUN IIMBUIM30BAH-
HOT'O TIpaBa, CIIOCOOHOTO, C OJHOM CTOPOHBI, 00e-
CIIEYNTH 3aIIUTYy TPaB U MHTEPECOB MAIMEHTa, a C
JIPYrol — yCTaHOBHUTH HAJECKHbBIE IIPABOBBIE FapaH-
TUH IPO(PECCUOHAIBHON IS TEIbHOCTH UCIIOJIHNTE-
ns menuiHCeKuX yenyr (https://cyberleninka.ru).

HeobOxomumo pa3paboTtaTh yCTOHYMBBIC CTaH-
JApTHl B cpepe yMpaBJICHUs PUCKaMH B OpraHH3a-
musax 3apaBooxpaHeHua. CTaHAApPTHl yIPaBICHUS
puUCKaMu MOOJIKHBI HNPHUMCHATHCA B KadyC€CTBE HH-
CTPYKIIMHU, KOTOpas WUIACHTH(DUIUPYET, yIpaBisieT
Y CHM)KAeT PUCK CTPATErMYECKOTO PUCKA MPEAIIPH-
STUS. PYKOBOJCTBO MEIUUMHCKUX YUPEXKICHUN U
roCyJapCTBEHHOE BEIOMCTBO B OOJIACTH 3IpaBO-
OXpaHEeHUs, JeTapTaMeHThl JOJDKHBI OBITh 3aWHTE-
pecoBaHbl B pa3pabOTKE W B PETYISIPHOHN OICHKE
JTAHHOTO TIPABOBOTO JIOKyMEHTa, KOTOPBIH JIOJIKECH
OTIpesIeTIsieT 1eH, 00BEM YITpaBIeHUS pUCKAMU T1a-
MUEHTA U LEJIN YIIPABJICHUA pPUCKaAMU OpraHru3aluu.
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OHU TaKKe JIOJDKHBI ONIPEICISATh POIH U 00s3aHHO-
CTH MEHeJDKepa 10 PUCKaM W JIPYroro repcoHaia
[0 CHWJKEHHIO PUCKOB. VIHBIMU CllOBaMu, Ha3pela
HEOOXOIUMOCTh pa3padoTaTh CIeHHaIbHbIA, 000-
CHOBAHHBIM MPaBOBOM MEXaHU3M JJIsl CKJIAJbIBAIO-
LIETOCsl PhIHKA MEJULMHCKUX YCIIyT, KOTOPBIN CTH-
MyJUpOBaj Obl SKOHOMHYECKH IIEJIeCO00pa3HyIo
MEIUIIMHCKYIO JIeATeIbHOCTh, HAIpPAaBICHHYIO Ha
HanboJjee TMOJIHOE W BCECTOPOHHEE YJIOBIETBOpE-
HUE MOTPEOHOCTEH TpakaaH B 3TOH chepe ycuyr.
Takoil mpaBOBOM MeXaHM3M, Kak CIPaBeJIMBO OT-
MeuaeTcsl B IOpUJIMYECKON JIUTepaType, HaXOAUTCs
Ha CETrOJHSIIHUN JCHb B 3a4aTOYHOM COCTOSHUHU.
CranmapTsl ympaBiIeHHAS PUCKAMH JIOJDKHBI YETKO
OIIPENENATh LEIN U IPEUMYILIECTBA YIIPaBJICHUS
pHUCKaMU, HEOTJIOKHBIC MEphI (JICUCTBUS), B CITydae
HapyIIeHUs, UX OLEHKY, OTYETHOCTh. TaKkxke cTaH-
JapTbl YHPAaBJIICHUA PUCKAMHU JOJDKHBI BKIIIOYATH
HOBBIC TpeOOBaHUS K OOYYEHHUIO COTPY/IHHKOB,
OpPHEHTAINNI0 HAa HOBBIX COTPYAHHUKOB, TEKyIee U
CepBUCHOE OOYYCHHE, €KETOJHYI0 aTTeCTAlHI0 U
KBaIM()MKAIIMOHHOE TECTUPOBaHUE, a Takxke 00y-
YeHHe MEJIUIMHCKOTO MepCOHaNa 0 MPOPIITEHBIM
crenuanbHocTAM. Llenu ynpasiieHue pucKkaMu Jyist
OpraHM3anui 37paBOOXPaHEHUS JTOJKHBI ObITH Ha-
MIpaBJICHBl HA TIPUMEHEHHE KOMIUIEKCHBIX MeEp 0
BBISIBJICHHUIO, OLI€HKE U CHUIKCHUIO PUCKOB I I1a-
LIUEHTOB, COTPYAHHKOB W (PUHAHCOBBIX AKTHBOB
MEIUIIMHCKOTO yupexaeHus. IP(HeKTHBHOCTE Mep
YHpaBJICHUA PUCKAMU 3aKJIIOYACTCS B €0 aKTUBHOM
WCTIOJIb30BAHUH JIJISl BBISIBJICHUS M YIIPABJICHUS PU-
ckaMu. B ciydae coObITHSA, CBSA3aHHOTO C PHUCKOM,
JOOJDKHBI TMPUMEHATHCA MEPbl B COOTBECTCTBUH C
MPUHIATIAMY  yTpaBieHus puckamu. CTaHIApTHI
yIpaBJIeHUS PUCKaMH JOJKHBI COJIEPKaTh HE TOJh-
KO CBOJIHYIO0 MH(OpMaIHIo 00 yNpaBIeHUH pPHCKa-
MU, HO U OCHOBHBIC KOHIICTIIIUY YIIPABICHUS PUCKa-
MU ¥ MEXaHW3M UX NPUMEHEHHS B OpPTaHU3aIUsIX
3I[PaBOOXPaAHEHHUSI.

3ak/aouyeHne

PaccmarpuBas OCHOBHBIE HAy4YHO-TIPABOBBIC
aCTIeKTHl B JAHHOW 0OJIaCTH, MBI IIPUXOAHMM K CIIe-
JTYIOIITIM BBIBOJIAM:

1. B Pecnyonmuke Kazaxcran cdopmupoBana
HallMOHAIBbHAS MOJENh 3aIlWTHl TIPaB ITalHCHTA,
BBICTPOCHHAsI HAa MHCTUTYIIMOHAILHOM M 3aKOHO-
JATEIBHOM YPOBHSX B COOTBETCTBUM C MEXKIYHa-
POJHBIMHU CTaHAapTamMu. 3akoHojaaresbcTBO PK B
cdepe 3alIuThl MpaB MaIllMEHTa OCHOBBIBACTCS Ha
nonoxeHusx Koucrutyuuu PK, 3akona PK «O 310-
POBBE HAPOAA U CUCTEME 3IPABOOXPAHEHUS U JIPY-
TUX HOPMATHBHBIX IIPABOBBIX JTOKYMEHTaX.
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2. Tpebyer pedopMHpOBaHUS CHUCTEMa OTHO-
IIeHWH, OCHOBAHHBIX Ha JOTOBOPE BO3ME3THOTO
OKa3aHusl MEJUIIMHCKUX YCIYT C YU4ETOM €ro CyOb-
EKTHOTO COCTaBa: CTaTyca MalMeHTa, NMpopuiieM
MEIUIIMHCKOTO YUPEKICHUS.

3. B memsix obecrnieueHHs: TpaB MalMeHTa Ha
MOJTyYeHNUE MEAMLUHCKON MOMOIIM HE00X0AUMOI0O
00BEMa M HaJUIeKAIIEero KayecTBa B COOTBETCTBUU
C MOpSIKAMH, CTaHJApTaAMU M KIMHUYECKUMH pe-
KOMEHJAUAMH, TaKkKe ¢ Y4éToM TpeOOBaHUU co-
BPEMEHHOHN HAyKH W Pa3TUYHBIX METUITHCKIX TEX-
HOJIOTH, HEOOXOJUMO O0ECleunTh BHYTPEHHHN
KOHTPOJIb KauecTBa. Tak Kak OTCYTCTBHE BHYTPEH-
HEro KOHTPOJS KadecTBa W OE30MacHOCTH MeIH-
LIUHCKON JIEATENLHOCTH MOXKET CIYXKUTh TPEAIo-
CBUIKOH [T IPABOBBIX MOCIIEACTBUH KaK CyeOHbIE
pa3bupaTenbeTBa, MPUOCTAaHOBIICHUE JAEUCTBUS JTH-
LEH3UH MEJUIIMHCKOTO pabOTHUKA, JINIIIEHIE MEIH-
LMHCKOH OpraHu3aliy JIMIEH3UH B COOTBETCTBUH C
Kognexcom «O 310poBhe Hapoia U cUCcTEME 37paBo-
oxpaHeHus». CyObeKTaMH BHYTPEHHETO KOHTPOJIS
KadyecTBa U 0E30IaCHOCTH MEIUIIMHCKOW NesITelb-
HOCTH SIBISIOTCS MEIWIWHCKWN TEepPCOHAI: MIIa-
IIM{A, CpeJHUH M BpavyeOHBIN IepcoHal, TiIaBHbIC
Bpauu U BpaueOHas xomuccus. OObEKTaMH BHY-
TPEHHETO KOHTPOJISI Ka4ecTBa M 0e301MacHOCTH Me-
JUIWHCKOHN JIESITETbHOCTH SIBIISTFOTCSI: TIO KOHTPOITIO
Ka4yecTBa — 3TO COOTBETCTBUE OKa3bIBAEMON MEIH-
LIMHCKOW YCIYTH MOPSAKAM U CTaHAapTaM OKa3aHHS
MEIULIMHCKOM ITOMOIIM, IO O€30IIacHOCTH — 3TO
0e301MacHOCTh Pab0YHNX MECT MEJUIIMHCKOTO MIEPCO-
Haja, 6e30MacHOCTh HH(PEKITHOHHAS, O€30ITaCHOCTh
MIPUMEHEHUS JIEKAPCTBEHHBIX CPEJICTB, U3JIEIUI Me-
JUIMHCKOTO Ha3HAYCHUS, MX IPUMEHECHUE U YTHIIH-
3amus, TakKe YTHIN3ANWS OTXOIO0B MEIUIIMHCKUX
Pa3IMYHOTO YpPOBHSI OMACHOCTH, & TaKKe OTpaHu-
YEeHHUS, KOTOPbIE NPUMEHSIOTCS K MEAMLIUHCKUM
paboTHUKAM TIpY OCYIIECTBICHHH MMH Tpodeccu-
OHAJIBHOU JesTenbHocTH. Hanpumep, cpeacTsa vH-
JTUBHIYaTbHOM 3aIIUTHI, IPUMEHAEMBbIC Ha pabounX
MecCTax Ui MperynpekIeHus, MPo(pUIaKTHKN UH-
(EeKIMOHHOTO 3apakKeHUs], KaK BapuaHT — CaHHUTap-
Holi Oe3zomacHocTH. OrpaHUYeHNs TOTKHBI KOHTPO-
JINPOBATHCSI MEJUIIMHCKON OpraHu3aIliei.

VYrpasieHne pucKaMH B 3paBOOXPaHEHHU
BKJTIOYAET KIMHUYCCKUE U aJIMUHUCTPATHBHBIC CH-
CTeMBI, MPOIECCHl W OTYETHI, MUCIOIb3yeMbIe IS
BBISIBIICHUSI, MOHUTOPUHTA, OIEHKH, CMSTYCHUS U
MPEJOTBPAIICHUS] PUCKOB. DPQEKTUBHOE YIIpaB-
JICHNE PHCKaMH, OPTraHM3alWu 3IpaBOOXPaHEHUS
AKTHBHO W CHUCTEMaTHYECKH MOTYT OO0ECIeYNTh
0e301acHOCTh MALMEHTOB, a TAaK)Ke aKTUBBI Opra-
HU3aIlWH, JOJI0 PBIHKA, aKKpeIuTannuo. BHeapeHue
yIpaBlieHHsS PUCKAMHU B 37PaBOOXPAHEHUH JIOJDKHO

OBITh HAIPABIICHO Ha CHU)KCHUE PUCKA BpayeOHBIX
OIMOOK, CYIIECTBEHHBIX I O€301MacHOCTH TAallH-
€HTOB W BBITIOJTHEHUS OpTaHU3aIuell CBOMX 00s13a-
TEJIBCTB TIepe]l MAlMEeHTOM, NMPH 3TOM HE HaHOCA
cebe (puUHAHCOBBIX MOTeph. Ha ceromHsmHuil 1eHb
pa3BUTHE U MOBCEMECTHOE HCIIONb30BAHNE TEXHO-
JIOTHYECKHUX TMPHUEMOB B 3/PaBOOXPAaHEHUH, Yrpo3a
Kubep0Oe30macHOCTH, OBICTPHIN POCT METUITHHCKOMH
HayKl W HeCTaOMJIbHBIH HOPMAaTHUBHO-IIPABOBOIA,
MOJIMTUYSCKUN KIMMAT B OTPACIU CTalld HEMpO-
CTBIM BPEMEHEM ISl YIIPABJICHUS PUCKAMH B MEIH-
nuHe. [lanueHt —moTpeduTes b MEIUIIMHCKUX YCITYT
OLICHUBAET MEIULMHCKHE YCIYyTH 0 MOKa3aTelsM,
B TOM YHCJIE U T10 TTOKA3aTEeNIIM KIMHIYECKOH TIpaK-
Tuku. C Pa3BUTUEM PBIHKA MEIUIMUHCKUX YCIYT
MalMeHT OPUEHTHPYETCS B IIEPBYIO OUepeab Ha Ka-
9eCTBO W 3(PPEKTUBHOCTH, KOTOpas OICHUBACTCS
BBICOKMM YPOBHEM IOTPEOUTEIHCKOTO OIBITA, IMO-
3TOMY MALUEeHT C KIMHUYECKUMH MOTPEOHOCTAMHU
MMeeT MIMPOKUI BBHIOOP IMOCTABIIUKOB MEIUIMH-
CKHX YCIYT.

[MpodeccuonanpHas kBanuUKAKUI METUIIH-
CKHX PaOOTHUKOB TIPEIOIaraeT TBEP/I0€ 3HAHKNE U
OpraHUYecKoe BOCIIPHUITHE OCHOBHBIX IMOJIOKEHUN
3aKOHOAATEJILCTBA, ¥ OCOOCHHO MPaBOBBIX HOPM,
PETYIHPYIONMX  TPOPECCHOHATBFHYIO  JeSTelb-
HOCTb. 3a TOCJIeHNE TOJbl B HaIleld CTpaHe Mpo-
W30IUIA Cephe3HBbIC M3MEHEHUS] B TOJUTHYECKON
1 COIMAIEHO-DKOHOMUYECKOH cdepax. Ilepemensr
OTpa3mIINCh, TTIaBHBIM 00pa30M, Ha TIOJIOKEHUH Ye-
JIOBEKa B 00IIECTBE U TOCYAAPCTBE, YTO MOPOIUIIO,
B CBOIO OYE€pe[lb, pAI MpoOIeM, CBSI3aHHBIX C pea-
HHSaHHeﬁ IIpaB U 3aKOHHBIX MHTCPCCOB IMallUCHTA,
MOSIBUJIMCh YCTOWYMBBIC HETATUBHBIC TCHJICHIIMH:
Ha (pOHE CHIDKEHUS YHCIECHHOCTH JETel OTMedaeT-
Cs1 3HAYUTEJIHHBIN POCT Ux 3360J'IeBaCMOCTI/I n HUH-
BaJIMJIHOCTH, YBEIUYMJIACh PaCIpPOCTPAHCHHOCTh
(bakTopoB pricka (HOPMUPOBAHUS HAPYIICHUH 3110-
POBBS U pa3BUTHs). Ha ceroHsAIHuMI J€Hb 3aKOHO-
JIaTeIbCTBO B cepe OKa3aHUsI MEAMLMHCKUX YCITyT
TpeOyeT coBepiieHCTBOBaHMA. |lpuynH >TOMY He-
CKOJIBKO U UX CJIOKHO OTHENIUTH IpPYyr OT Apyra —
3TO W yBEJIMUCHHUE KOJINYECTBA BpaueOHBIX OMINOOK,
Y POCT IOPUAMYECKOTO TIPABOCO3HAHNUS HACEICHUS 1
KaK CJIeJICTBHE YBEIMYCHNE YNCIIa UICKOB U Tpedye-
MBIX CyMM BO3MELICHUS, 3TO TaK)K€ M JIOSIIBHOCTh
CyIOB B OTHOIICHWH MOTEPIIEBIIUX W PACTYIIHE
MpHUCYKJaeMble cyMMBbl KommeHcanuil. C ojaHoH
CTOPOHBI, IEPEYHCIICHHBIC CYJIcOHBIC acTIeKThI Jes-
TEJIHHOCTH JICYEOHBIX YUPEXKIEHUI MOKHO paccMa-
TpHUBaTh KaK (aKTOPHI, BIUSIOIINE HA CTEIIEHb pea-
JU3aIUN PUCKOB OKa3aHMsI HEKAUYECTBEHHBIX yCIYT.
Ho, Ha B3mII5111 aBTOpa, NX HEOOXOIUMO paccMaTpH-
BaTb KaK OTHEJIBHYIO I'PYIILY PUCKOB, IMOCKOJBKY
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JISKAIIMEe B UX OCHOBE SIBJICHUS, IOMHMO MPOYETO,
OyIyT IPUBOANTH K TIPEIBSIBICHUI0 HEOOOCHOBAH-
HBIX YPE3MEPHBIX PETEH3UH K MEAUIIMHCKUM Opra-
HU3aIUsIM B CIIyYasiX, KOTJIa X BUHA OTCYTCTBYET.
B stom ciyuae peanmsarus hakTopa pucKa MOXKET
MPUBECTH K BO3HUKHOBEHHIO MTPOOJIEM Y KIIMHUKH U
TEM CaMbIM IMEpeHJIeT U3 Kareropuu (HakToOpoB pH-
CKa B KaTeTOPHIO OTIACHOCTEH.

Ha nanHbIil MOMEHT B yCJIOBUSAX CTPEMUTEIHHO
PaCIIUPSIFOIIETOCS PhIHKA MEUIIMHCKHUX YCIIYT pa3-
paboTka 2pGEKTUBHBIX CTPATETUH yIPABICHUS PH-
cKamH B cepe OKa3aHUsI MEJUIIMHCKUX YCITIyT OyAeT
CIocOOCTBOBaTh OOECIIEYCHUIO IKU3HECTIOCOOHO-
CTH OpraHu3anuy 3apaBooxpaHeHus. HeoOxomw-
MO OTMETUTH, YTO IMPUOPUTETAMU JIsI XOPOUICTO
YIpaBICHHS PUCKAMU SIBIISTFOTCS OTIPEICIICHUE Hal-
nexariei ponu U GyHKIHH (HHAHCUPOBAHUS B CH-
CTeMax 3/IpaBOOXPaHEeHHUs], KOTOPhIC XOPOIIIO WHTE-
TPUPOBAHEI C MTPEIOCTABIICHUEM U PETYJIUPOBAHUEM
Ka4eCTBEHHBIX MEIUIIMHCKUX YCIIyT; OoOecredeHne
PaBHBIX YCIIOBHIA 7151 cOATaHCUPOBAHHOM JOJH TO-

CYJIapCTBEHHOTO, YaCTHOTO M JOOPOBOJIEHOTO CEK-
TOPOB CTPaXOBaHUS; PACHIMPEHNE YCIYT 3APaBOOX-
paHeHus B paMmKax OecIUIaTHON rapaHTUPOBaHHOU
MEJUIUHCKOX TOMOIIM, C YCTOMYMBOM CHCTEMOMH
(hvHAHCHPOBAHMS;, YKpEIUIeHHe METO/M0B (hHMHAH-
CUPOBAHUS 3PAaBOOXPAHEHUS C MHHOBAI[MOHHBIMU
cucreMaMu (PMHAHCOBOTO yrpaBiieHus. Pa3paboTka
HOBBIX TIPABHJI M HOPM 110 00ECITCUCHHUIO B COOJIIO-
JICHUsI TIPABUII B LIEJsIX oOecrieueHus 3 (HEeKTUBHOM
MOJIMTUKK  (PMHAHCHUPOBAHUS  3/IPaBOOXPAHCHHUS
JIOJDKHA OCHOBBIBATHCS HA TOUHBIX CTATUCTHYECKUX
(PMHAHCOBBIX IAHHBIX B CUCTEME 3/]PaBOOXPAHCHHMS.
Cosznanre yCTOWYMBOTO M CUCTEMHOTO TMOJXO7a K
po0iieMe MUHAMHU3AIMU PUCKA, CBA3aHHOTO C Me-
JUIMHCKUM 00CITy)KUBaHHEM, 00ecleunBaeT pas-
BHUTHE ¥ (PUHAHCOBYIO YCTOMYUBOCTh MEIUIIUMHCKUX
opranm3anuid. Tak kak 3((QEKTUBHOCTH pEIICHHS
po0JieM 3/I0POBbsI HACEICHHS 3aBUCHUT HE TOJIKO
OT Ka4eCTBa OKa3bIBAEMBIX MEIUITMHCKHIX YCIIYT, HO
OT U (DMHAHCOBOHM YCTOWYMBOCTH CyOBEKTOB B 00-
JIACTH MEAMIIMHCKOM 1A TEIIbHOCTH.
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In modern economic conditions, the efficiency of the banking sector affects the development of
not only the financial and economic system of the state, but also ensures the financial stability of the
national economy as a whole. Considering the processes of globalization and liberalization of financial
markets, as well as the growing demand of consumers of financial services, attention is being paid to the
banking sector both from academics and from the management of banking institutions at various levels
of government. All this causes a special interest in the banking sector of the Republic of Kazakhstan. The
article explores the features of the development of the banking sector of the Republic of Kazakhstan in
the conditions of the infusion of Chinese banks into the banking system. On the example of the work of
Chinese banks within the country and in the global financial space, recommendations on ways to im-
prove legislation on the banking system of Kazakhstan are made. According to current global trends in
the financial market, the banking sector is entering a qualitatively new level of functioning, which leads
to its analysis and identification of its structure in the Republic of Kazakhstan. The current state of the
banking sector of the Republic of Kazakhstan in the context of globalization processes is analyzed. Key
factors influencing the development of the banking sector of the Republic of Kazakhstan are identified.
The problems and directions of development of the banking sector of the Republic of Kazakhstan at the
present stage are identified.
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Ka3akcraH »xaHe KpiTai apacbiHAAFbI
6aHK caracblHAAFbl KAPbIM-KATbIHACTbIH, AAMYbl

Kasipri sKoHOMMKaABIK, >kafaanaa GaHK CEKTOPb! KbI3METIHIH TUIMAIAIIT MEMAEKETTIH, Kap>KbIAbIK-
3KOHOMMKAABIK, XYMEeCiH AaMbITbIMN FaHa KOMMal, COHAaM-aK, TyTacTal aAFaHAQ YATTbIK, SKOHOMMUKAHbIH,
Kap>KbIAbIK, TYPAKTbIAbIFbIH KamTaMacbi3 eTeai. YKahaHaaHy ypaictepit kaHe Kap>Kbl HapbIKTapbIHbIH,
AMbepaAm3aumsCbiH, COHAAM-aK, KApP>XKbIAbIK, KbI3MET TYTbIHYLLIbIAAPbIHbIH CYPaHbICbIH €CKepe OTbIpbir,
6aHK CEeKTOpblHa FaAbIMAAP Aa, 0aHK MeKemeAepiHiH 6acClibIAbIFbl XXOHEe 8p TYPAi AeHremaeri
MEMAEKETTIK OpraHAapAblH Hasapbl apta 6actaabl. MyHbiH 68pi Kasakcrtan PecnybamkacbiHbiH 6aHK
CEKTOPbIHA epeKlle KbI3bIFYLbIAbIK TyAblpaAbl. Makaraaa KbiTarh OGaHKTepiH GaHK >KyneciHe eHrisy
>KaraarbiHAQ Kasakctan PecnybAmnKacbiHbiH 6aHK CEKTOPbIHbIH AaMy epeKLLIeAiKTepi KapacTbIpbIAaAbl.
Eaperi >xoHe >kahaHABIK Kap>Kbl KeHICTiriHAe KbiTal GaHKTEpiHiH >KYMbICbIHbIH ~MblCaAbIHAQ
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KasakcTaHHbIH 6aHK >KYMeCiHAEri 3aHHamaHbl >KETIAAIPY >KOAAAPbl TYPaAbl YCbIHBICTAp >KacCaAAbl.
Kap>kbl HapbIFblHAAFbI Kasipri >kahaHAbIK ypAicTepre cerkec, 6aHK CEeKTOpbl ©3iHiH KbI3MeTiH
carnanbl XKaHa AeHreire wibliFapaAbl, OYA OHbIH TaaAadyblHa >keHe KasakcraH PecriybamkacbiHaa 63
KYPbIABIMbIHbIH epeKLLEeAIKTepPiH aHbikTayFa akeAeai. KasakcrtaH PecryGAnKacbiHbIH 6aHK CEKTOPbIHbIH
Kasipri »karaanbl >kahaHAaHy ypAicTepi >karaabliHAQ TaaAaHAbL. KasakcTaH PecrybAmkacbiHbIH 6aHK
CEeKTOPbIHbIH, AaMyblHa 8cep eTeTiH Heri3ri ¢akTopAap aHblKTaAAbl. Kasipri keseHae KasakctaH
Pecryb6AmnKacbIHbIH 6aHK CEKTOPbIHbIH AaMYybIHbIH, 6aFbITTapbl MEH MOCEAEAEPI aHbIKTAAADI.
Ty#in cesaep: 6aHK KyKbiFbl, 6aHK >Kyieci, weTteA 6aHki, 6aHK 3aHHaMachl.
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PazBuTHe 6aHKOBCKOr0 B3aMMOAEHCTBUSI MEXKAY
KaszaxcraHom u Kutaem

B coBpemMeHHbIX 3KOHOMMYECKMX YCAOBMSX 3PEKTUBHOCTb (PYHKLMOHMPOBaHMS 6aHKOBCKOro
CeKTOpa He TOAbKO BAMSIET Ha pa3BUTME (PMHAHCOBO-3KOHOMMYECKOM CUCTEMbl FOCYAAPCTBa, HO M
obecrneyrBaeT (HUHAHCOBYIO CTAOMABHOCTb HALMOHAABHOM 3KOHOMMKMN B LLIEAOM. YUMTbIBas MPOLLECCHI
raob6aAm3aummn 1 Aambepaansaumm PUHAHCOBbBIX PbIHKOB, @ Tak)ke BO3pacTaloLLMi CpocC noTpebuTenei
(PMHAHCOBbIX YCAYT, MOBbILLAETCS BHUMaHMe K 6aHKOBCKOMY CEKTOPY KaK CO CTOPOHbI YUeHbIX, TaK U CO
CTOPOHbI PYKOBOACTBA 6AaHKOBCKMX YUPEKAEHWI Pa3HbIX YPOBHEN yrpaBAeHusl. Bce 3To 06ycaoBAMBaET
0co6bli HTEpPEC K 6aHKOBCKOMY cekTopy Pecny6amku KasaxcraH. B ctatbe nccaepAoBaHbl 0CO6EHHOCTH
pa3BuTHS GaHKOBCKOro cektopa Pecnybamku KaszaxcraH B yCAOBUSIX BAMBAHWS B GAHKOBCKYIO CUCTEMY
6aHkoB KHP. Ha npumepe paboTbl KMTaMCKMX GAHKOB BHYTPW CTpaHbl M B MMPOBOM (PMHAHCOBOM
MPOCTPAHCTBE BHECEHbl PEKOMEHAALIMM MO HANpPaBAE€HMSM COBEPLLUEHCTBOBAHMS 3aKOHOAQTEAbCTBA
o 6aHkoBckon cucteme KasaxcrtaHa. COranacHO COBPEMEHHbIM MMPOBbIM TEHAEHLUMSM (PMHAHCOBOMO
pblHKa 6GaHKOBCKMIA CEKTOP BbIXOAMT Ha KAUYECTBEHHO HOBbIM YPOBEHb (PYHKLUMOHUPOBAHMS, YTO
noGy>KAQeT K ero aHaAm3y M BbiBAEHMIO O0COGEHHOCTEN ero CTpykTypbl B Pecnybamnke KasaxcraH.
[MpoaHaAM3MpPOBaHO COBPEMEHHOe COCTOosiHMe 6GaHKOBCKOro cektopa Pecrny6amkn KasaxcraH B
YCAOBUSIX TAOGAAM3ALLMOHHBIX MPOLECCOB. BbiBAEHbI KAIOUEBble (HDAKTOPbI, BAMSIOLLME HA pa3BUTUHE
6aHkoBckoro cektopa Pecny6amkm KasaxcraH. OnpeaseAeHbl MPOGAEMbl M HanpaBAEHUSI Pa3BUTHS
6aHKoBCKOro cektopa PecnybAanku KasaxcraH Ha coBpeMeHHOM 3Tare.

KAloueBble caoBa: GaHKOBCKOe npaBo, GaHKOBCKasi cMCTeMa, MHOCTpaHHble GaHku, GaHKOBCKoe
3aKOHOAATEALCTBO.

The relevance of research

The integration of Kazakhstan into the global
financial system was reflected in the dependence of
the banking sector on the conjuncture in the global
markets, which negatively affected the activities of
leading domestic banks. Crisis phenomena, either
explicitly or hidden, have accumulated over the
past few years and were due to a number of fac-
tors. Thus, according to specialists, “the problems
of banks manifested themselves in the imperfection
and inconsistency of risk management systems with
current trends and the level of accepted risks, both in
degree and quality of risks, in a low level of corpo-
rate management, inadequate transparency of bank-
ing business and, as a result, business inefficiency
-models that are sensitive to negative trends. The
world crisis, on the one hand, revealed problems and
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weak points of development, and on the other hand,
it provides an opportunity for self-renewal for the
banking sector of Kazakhstan, which functioned in
difficult conditions due to the persistence of instabil-
ity in world markets”(Kuzgibekov 2018).

The weakness of the banking system has become
apparent in the last 2-3 years. This was especially
acute in 2018. Many domestic and foreign financial
players left the country’s economic market, which
also adversely affected the rating of the country’s
banking system. At the same time, financial analysts
note that, against this background, the role of for-
eign banks has seriously increased.

Deposits of Kazakhstanis are slowly flowing
into foreign banks: the share of retail deposits in
STBs with foreign participation increased from 10%
to 11% over the year. The main “foreign banks” are
Russian “subsidiaries” (Rating of Kazakhstan banks
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—2018). The volume of deposits over the past year
for the first time in several years has decreased — by
3.4%, that is, to 16.7 trillion tenge. Corporate de-
posits decreased by 9.7% — to 8.5 trillion tenge. At
the same time, retail deposits continued to grow — in
2017 by 4% — to 8.2 trillion tenge. As a result, the
share of individuals’ deposits in the total volume of
deposits of second-tier countries increased over the
year from 45.8% to 49.3%.

As of January 1 of the current year, the country’s
banking sector is represented by 32 second-tier banks,
of which 13 are with foreign participation. The share
of deposits in banks of the Republic of Kazakhstan
with foreign participation in the deposit portfolio has
been growing for the second year in a row.

In addition, and the banking sector includes
banks in China, which have significant capital and
are able to dictate the rules of the game.

Main part

The banking sector is an important component
of the national economy of any country. It is advis-
able to highlight the features of the banking sector of
the Republic of Kazakhstan:

* covers a specific activity that is related to the
monetary sphere;

* dynamic behavior of banking institutions;

» ability to self-regulation and self-development;

* the complexity of the relationship system;

* a large number of constituent elements of the
banking sector, which are equally aimed at maxi-
mizing profits and increasing liquidity;

* active introduction of modern information and
communication technologies in customer service;

* constant search for new ideas to ensure innova-
tive development (Nazarov 2016: 97-98).

The legal basis for regulating the activities of
the banking system is the Law of the Republic of
Kazakhstan “On the National Bank”, the Law of the
Republic of Kazakhstan “On banks and banking ac-
tivities in the Republic of Kazakhstan” and the Law
of the Republic of Kazakhstan “On currency regu-
lation and currency control”. On the basis of these
acts, decisions of the National Bank of the Republic
of Kazakhstan are adopted, which directly regulate
this sphere.

The National Bank of Kazakhstan is the only
body that determines and implements the state mon-
etary policy of the Republic of Kazakhstan, the
purpose of which is to ensure price stability in the
country.

Kazakhstan has a two-tier banking system.
The first level bank — the National Bank is the

central bank of the Republic of Kazakhstan and
represents the top (first) level of the banking
system of the Republic of Kazakhstan. He rep-
resents the interests of the Republic of Kazakh-
stan in relations with central banks and banks of
other countries, in international banks and other
financial and credit organizations. Its legal status
is determined by the Constitution of the Republic
of Kazakhstan of August 30, 1995 and the Law
of the Republic of Kazakhstan “On the National
Bank of the Republic of Kazakhstan” of March
30, 1995 No. 2155. The National Bank reports di-
rectly to the President of the Republic of Kazakh-
stan and is not responsible for the obligations of
the Government of Kazakhstan.

The National Bank is the authorized body that
regulates, controls and supervises banking activities
in the country. It creates general conditions for the
functioning of banks and organizations engaged in
certain types of banking operations.

Second-tier banks are the remaining banks that
have received a license from the National Bank to
conduct banking activities in Kazakhstan. Thus, at
present, there are 35 second-tier banks in the coun-
try, including foreign banks (Russia, China, Paki-
stan, etc.), including the Islamic Bank.

The National Bank sets the criteria for obtaining
permission to open a bank. The Central Bank acts on
the basis of the Resolution of the Board of the Agen-
cy of the Republic of Kazakhstan on Regulation and
Supervision of the Financial Market and Financial
Organizations No. 121 of April 30, 2007 “On Ap-
proval of the Rules for Issuing Permits for Open-
ing a Bank, as well as Licensing Banking and Other
Operations, Activities in the Securities Market by
Banks” (Decisions of the Board of the Agency of the
Republic of Kazakhstan 2007).

Banks are not responsible for the obligations
of the state, as well as the state is not responsible
for their obligations, except in cases where banks
or the state assume such responsibility. At the same
time, the state guarantees the safety of deposits ac-
cepted by interstate banks — residents of the Repub-
lic of Kazakhstan, and is liable for their obligations
in proportion to the share of the Government of the
Republic of Kazakhstan in the authorized capital of
such banks.

The authorized capital of the bank is formed
only in the national currency of the Republic of Ka-
zakhstan. The size stated in the Charter of the Bank
must be fully ensured within 1 year after receiving
permission to open a bank with the subsequent re-
ceipt of a license (Law of the Republic of Kazakh-
stan 1995).
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The founders and shareholders of the bank may
be legal entities and individuals — residents and
non-residents of the Republic of Kazakhstan. At the
same time, the National Bank monitors its business
reputation and financial viability. The conditions for
creating bank holding companies and acquiring the
status of a major participant in a bank are determined
by law, while the National Bank reserves the right to
refuse to assign such status and, accordingly, buy
back a certain number of bank shares.

For a bank with the participation of non-resi-
dents of the Republic of Kazakhstan, additional re-
quirements for establishment are established. Thus,
a non-resident individual or legal entity who is the
founder of a bank, in addition to documents, must
attach to the application for issuing permission to
open a bank written notification to the authorized
body of the relevant state that the person is allowed
to own shares of the resident bank of the Republic
of Kazakhstan or body of the relevant state that such
a permit under the laws of the state of the specified
founder is not required.

Currently, foreign banks and insurance compa-
nies can work in the country only through subsidiar-
ies — residents of Kazakhstan. A non-resident bank
of the Republic of Kazakhstan has the right to open
its representative office without obtaining the con-
sent of the authorized body, but within thirty work-
ing days from the date of registration in the justice
authorities must notify the authorized body in writ-
ing with the application:

1) a notarized copy of the provision on repre-
sentation with the mark and stamp of the registered
justice authority;

2) written confirmation of the banking supervi-
sion authority of the relevant state that the non-resi-
dent bank of the Republic of Kazakhstan has a valid
license for banking activities;

3) a written notification of the banking
supervision authority of the relevant state that he does
not object to the opening of a representative office of
a non-resident bank of the Republic of Kazakhstan
in the territory of the Republic of Kazakhstan, or a
statement from the banking supervision authority
or the authoritative legal service of the relevant
state that such permission by the legislation of the
state of the bank — non-resident of the Republic of
Kazakhstan is not required;

4) anotarized power of attorney addressed to the
head of the representative office of the bank.

Opening branches of nonresident banks in the
Republic of Kazakhstan is prohibited. The National
Bank is entitled to demand the closure of a branch
or additional premises of a branch or representative
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office of aresident bank and a representative office of
a non-resident bank of the Republic of Kazakhstan.

The growth of the world economy, according
to the IMF, will be 3.7% in 2018 and 2019, after a
slowdown in 2015-2016. The main contribution, as
before, will be provided by the developing countries
of Asia, in particular, the Chinese economy will
show an increase of 6.6% in 2018, with a slowdown
t0 6.2% in 2019.

TheNational Bank ofKazakhstanisimplementing
the “Program for improving the financial stability
of banks”, which has already allowed to minimize
systemic risks and find a solution to long-standing
problems in the banking sector. In addition, it gives
an important impetus to the economic development
of the country by increasing bank lending, the
“Program to improve the financial sustainability
of banks” (Resolution of the Board of the National
Bank of June 30 2017) in 2017 and the creation of
the Kazakhstan Sustainability Fund, which supports
financial institutions. The first stage of the program
provided for the immediate reorganization of banks.
A successful solution was found to save the backbone
Kazkommertsbank. His potential bankruptcy could
lead to large losses and reputational risks for the
entire banking system.

In addition, at the first stage of the program,
five other large Kazakhstani banks were assisted
and provided state support in the amount of 653.7
billion tenge (1.9 billion US dollars). The head of
the National Bank noted that with the transition to
a floating exchange rate in 2015, systemic liquidity
risk and dollarization decreased significantly, which
led to an unprecedented visibility and predictability
of interest rates and monetary conditions for
Kazakhstan. The liquidity condition of the banking
sector is assessed as stable against the background
of the continuing surplus. The total amount of
highly liquid assets, both in tenge and in foreign
currency as of September 1, 2018, amounted to
8.5 trillion tenge, which covers about 40% of
total liabilities of banks. Currency risks associated
with dollar liabilities remain manageable, mainly
because dollarization has declined. Thus, the
dollarization of deposits decreased to 47% by the
end of August 2018, while at the beginning of 2016
this figure was 72%. Banks accumulated capital and
minimized risky assets, which led to an increase in
capital adequacy from 16.3% at the beginning of
2017 to 20.9% on September 1 of the current year
(National Bank: from stabilizing the banking sector
to sustained economic growth).

The second stage of the stabilization program
is focused on improving the banking system as a
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whole. The task of the regulator is not to identify
problems after they appear, but to prevent them
from occurring initially. Significant changes were
made to the legislation, which entered into force on
January 1, 2019. In addition to the above measures,
the legislative framework for the rehabilitation of
banks in Kazakhstan was conceptually revised to
improve its efficiency. The Board of the National
Bank on February 6, 2018 decided to complete
the implementation of the program in terms of
measures to recapitalize large banks. On February
7, 2018, consideration of applications of banks
was discontinued, and those applications that had
already been received before this deadline would
remain without consideration, he said. The head
of the National Bank noted that international
experience indicates that “support programs should
cover only large institutions for financial stability
in the country” (The National Bank will no longer
capitalize the large banks as part of their recovery).

Fundamental methods of reorganization of
banks, widely used in international practice,
including the bail-in mechanism, are being
introduced. These changes are aimed at minimizing
budget expenditures for the financial rehabilitation
of problem banks and reducing the risk of bad
faith. As part of the legislative amendments, the
mechanism of the National Bank, as the lender
of last resort, was improved in accordance
with international best practices, implementing
principles such as providing fully secured loans
only to solvent banks at market rates. In addition,
the National Bank expands the list of acceptable
collateral for this mechanism, including non-market
assets. Such changes contribute to the stability of
the financial system, since they can increase market
discipline and prevent the solvent bank from failing
to fulfill its obligations and, consequently, systemic
risks that arise. The Kazakhstan Banking Sector
Stabilization Program is a long-term, systemic and
preventive measure. Positive changes are reflected
in the updated forecasts of Kazakhstan’s economic
growth. Recently, the Asian Development Bank has
improved its forecast for Kazakhstan’s GDP growth
from 3.2% to 3.7% in 2018 and from 3.5% to 3.9%,
respectively, in 2019.

China is one of the key trade partners of
Kazakhstan. According to the results of 2017
the foreign trade turnover between the countries
increased by more than 30%.

Currently, Kazakhstan and China are
implementing 51 joint projects in the field of industry,
transport and logistics in the amount of $ 28 billion.
As part of the Kazakhstan-China Forum, held in

early September in Astana, it was noted that China,
together with other financial institutions, provided
support in the amount of more than $ 50 billion for
the construction of projects in Kazakhstan (Press
release of the Embassy of the People’s Republic of
China in the Republic of Kazakhstan 2018).

Cooperation between countries in the framework
of the revival of the Silk Road is observed in all
spheres: cultural, political and economic. The total
investment in Kazakhstan has already exceeded $ 43
billion. China ranks fourth in terms of investment
in Kazakhstan. In Kazakhstan, there are more
than 1,200 enterprises with the participation of
Chinese capital in the oil and gas, chemical and
food industries, as well as in banking, engineering,
logistics and other fields.

Today in Kazakhstan there are 13 banks with
foreign participation. The total amount of assets of
foreign players by the end of April 2018 amounted
to 4.09 trillion tenge. Since the beginning of the
year, the assets of these banks have grown by 2.6%.
The share of banks with foreign participation in the
total assets of the banking sector over the past 12
months increased from 14.8% to 17.1%.

The share of Chinese banks in the credit market
of Kazakhstan is only 0.3%, but this is 10 times
more than in 2010 (Analysis of the banking sector
of Kazakhstan — RA RFCA).

Today, representatives of two banks from the
“big four” operate in Kazakhstan — JSC Subsidiary
Bank Bank of China Kazakhstan and Bank of China
in Kazakhstan and JSC ICBC Almaty (Bank of
China in Almaty).

Since 2010, the share of Chinese banks in the
credit market of Kazakhstan has increased 10 times,
however, it remains quite insignificant — only 0.3%.
The highest rate was recorded in 2015, when the
total share of the loan portfolio of China TPB and
Bank of China was 0.4%.

Until 2018, the Bank of China in Kazakhstan
was the leader among the two banks in terms of the
loan portfolio, with a volume of 11.7 billion tenge
versus 10.4 billion tenge of TPB China. But by the
end of 2015, the TPB of China took the lead with
a volume of 38.7 billion tenge versus 17.9 billion
tenge of the Bank of China. At the end of December
2017, the volume of the loan portfolio of the TPB of
China was 25.3 billion tenge, which is 25.8% less
than a year earlier. The volume of loans of the Bank
of China for the year increased by 1.8% to 12.7
billion tenge (Bank of China Kazakhstan).

On June 7, 2017, the People’s Bank
of Kazakhstan signed an agreement with
China CITIC BankCorporation Limited and
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ChinaShuangweilnvestmentCo. Ltd. on the sale
of 60% in the share capital of JSC AltynBank (a
subsidiary wholly owned by Halyk Bank). This
will strengthen the position of Chinese banks in the
banking sector of Kazakhstan and increase their
share from 0.3% at once to 1.1%.

The Bank of China in Kazakhstan is a subsidiary
of the Bank of China, the oldest Chinese bank. JSC
SB Bank of China in Kazakhstan was opened in 1993,
and the main activity of this financial institution is
the provision of a wide range of financial transaction
services, as well as deposit programs, both for large
corporations and for small commercial enterprises.

It must be borne in mind that, thanks to large
volumes of financial assets and a wide network of
branches of Bank of China, and its partner banks
around the world, Subsidiary Bank Bank of China
in Kazakhstan can provide services to the widest
consumer sector from small and medium businesses
to industrial giants and transnational corporations.
According to the Internet portal Banker.kz, the
financial indicators of the Bank of China in
Kazakhstan are quite high. So, at the end of April
2015, the bank’s assets amounted to 191,103,609
thousand tenge, own capital — 17,137 856 thousand
tenge. Thus, Subsidiary Bank JSC Bank of China in
Kazakhstan ranked 21st in the rating of Kazakhstan
banks in terms of assets and 23rd in terms of capital
(//https://allbanks.kz/banks/bank/Bank-Kitaya-v-
Kazahstane).

An important event for the Bank of China in
Kazakhstan was the assignment of the status of
market maker for the Chinese yuan. This event took
place on September 25, 2014 in the trading floor
of the Kazakhstan Stock Exchange (KASE) during
the grand opening of trading of the Chinese yuan
/ Kazakhstan tenge currency pair. The opening of
exchange trading in the Chinese yuan will contribute
to the growth of the share of exchange transactions
and increase in the volume of foreign exchange
markets, as well as strengthen the role of the tenge
in the international arena. The main objective of the
new currency instrument is to support the increasing
volumes of direct trade operations between
Kazakhstan and China. JSC DB “Bank of China in
Kazakhstan” will contribute to the development of
Kazakhstan-China trade and economic relations,
providing access to direct exchange of currencies
of the two countries, mutually beneficial for both
economies.

The representative of the second of the “big four”
banks, operating in Kazakhstan — JSC “Commercial
and Industrial Bank of China in Almaty” — has
been operating in Kazakhstan since 1993. It is a
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subsidiary of the Industrial and Commercial Bank
of China (ICBC).

ICBC has an extensive network of branches and
representative offices, both in China and in other
countries, and now the number of representative
offices of this bank is about 17 thousand (// https://
www.zakon.kz/4885169-v-natsbanke-rk-rasskazali-
o-situatsii-v.html). But at the moment the bank has
no branches in other regions of Kazakhstan. The
financial performance of Commercial and Industrial
Bank of China in Almaty is also quite high, as is the
Bank of China in Kazakhstan. So, at the end of April
2017, the bank’s assets amounted to 62,500,444
thousand tenge, and its own capital — 11,996,776
thousand tenge. The bank took the 28th place in the
rating of Kazakhstan banks in terms of assets and
the 27th in terms of capital.

Consequently, today, cooperation of Kazakhstan
and China in the banking sector is limited to the
participation of two subsidiary banks from the “big
four”, butnevertheless, D. Akishev, the former deputy
chairman of the National Bank of Kazakhstan, noted
that Kazakhstan-China partnership in the financial
sector is not limited to this (https://forbes.kz/leader/
reyting_bankov_kazahstana 2018 1532941613/).
In turn, Kazakhstani banks also entered the Chinese
market, in particular, the Halyk Bank of Kazakhstan.

Part of the implementation of the initiative of
the Chinese government “One Belt. One Road”
in order to expand the horizons of financial and
trade and economic cooperation between China
and Kazakhstan in April 2018, 50.1% of shares
of AltynBank JSC were sold to Chinese CITIC
Bank and 9.9% of Shuangweilnvestment (Chinese
investment company Shuangway).

In September 2018, China CITIC Bank
Corporation Limited and Astana International
Financial Center signed a memorandum of strategic
cooperation.

As part of the memorandum, it is planned to
jointly develop new business areas and products
related to the Chinese yuan, including settlement,
exchange operations and the organization of bond
issues. Provision is made to provide settlement
services in Chinese yuan for residents of AIFC
by a subsidiary of CITIC Bank in Kazakhstan
— JSC Altyn Bank. In addition, Altyn Bank is
ready to provide services as a settlement bank and
custodian for the stock exchange of the Astana
International Financial Center (AIX). It should
be noted that CITIC Bank, being an experienced
and active direct participant in the cross-border
interbank payment system (CIPS), is ready to
provide services of indirect participation in this
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system for banks registered with the AIFC to speed
up and simplify the process of making payments in
Chinese yuan. Altyn Bank has already submitted
an application for indirect participation in the
CIPS system and will provide the corresponding
service at the AIFC site. In addition, Altyn Bank
will consider the possibility of opening a branch
in the territory of the AIFC to serve the resident
companies of the AIFC. The parties also agreed
to cooperate in organizing specialized events for
investors and issuers of securities in order to bring
together the financial markets of China and the
AIFC, exchange experience and best practices in
the field of financial services, improve financial
literacy, including organizing seminars for students
and entrepreneurs.

Conclusion

We believe that the introduction of Chinese
banks in the Kazakh banking system is mandatory,
taking into account China’s investment activities in
Kazakhstan and the development of trade and other
relations. The specificity of Chinese banks is that
they expect to serve only their projects. At the same
time, the one that Kazakhstan’s regulator and partner
banks will receive in their interaction with Chinese

banks will allow them to more freely navigate the
international community. What will allow in the
end to solve the problems that now face the banking
sector of Kazakhstan.

For banks globally, 2018 could be a pivotal
year in accelerating the transformation into more
strategically focused, technologically modern, and
operationally agile institutions, so that they may
remain dominant in a rapidly evolving ecosystem.

This metamorphosis is far from easy as most
banks grapple with multiple challenges: complex
and diverging regulations, legacy systems, disruptive
models and technologies, new competitors, and, last
but not least, an often restive customer base with
ever-higher expectations.

In this outlook we explore the challenges most
banks face in balancing the need to restructure their
foundations for the long-term with finding near-
term growth.

We do so by identifying six macro themes that
should be critical for long-term growth:

1. Customer centricity

2. Regulatory recalibration

3. Technology management

4. Mitigatingcyberrisk

5. Fintechs and bigtechs

6. Reimagining the workforce.
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ALEGISLATIVE NATURE AND
DIRECTION OF MODERNIZATION
OF AGROINDUSTRIAL COMPLEX

In this article theoretical and practical aspects of legal status of agro-industrial complex (APK) in
Kazakhstan are considered. The agro-industrial complex unites all industries which are taking part in
production of agricultural products, its processing and bringing to the consumer. Kazakhstan, owing
to natural, climatic and geographical features and also specific conditions and traditional labor skills of
indigenous people inherent in it, long since is considered one of the largest livestock countries. In Ka-
zakhstan nearly a half of the population lives in the village, but agriculture became the weakest industry
which demands correctly picked up consecutive approach to reforming.

Now sustainable development of agro-industrial complex is considered as the complex generalizing
criterion of successful activity as in general national economies, and the separate industries, and effective
activity of APK most fully is equitable to the interests of producers, consumers and potential investors.

Authors focus attention to relevance of the studied problem, define the place and a role of agro-
industrial complex in economy of Kazakhstan and also author’s definition by comparison of various
points of view of scientists is given and offers ways of improvement of the current legislation in the field.

In article the difficult and many-sided questions of productive and economic, organizational, social
and legal character requiring the comprehensive solution and making problems of development of agro-
industrial complex of the Republic of Kazakhstan are considered. As the most significant are allocated
problems of creation of new more perfect production facilities, high-quality change of the relations of
productive and economic character between subjects of economy. The increasing nonequivalence of
barter of the branches of agriculture with other industries is noted. It is revealed that one of the reasons
of low labor efficiency level in agriculture is the high moral and physical wear of the equipment and
fixed assets. Besides, problems of providing the favorable environment with the state for the purpose of
effective functioning of agrarian production which has to be implemented through certain functions are
analyzed. Formation and reproduction of effective subjects of the market relations has to become the
most important function of the state. At the same time the role of the state has to come down to that by
means of scientifically based forms, methods, levers, preparation and retraining of personnel to create a
favorable environment for steady reproduction of effective subjects of the market relations in APK of the
Republic of Kazakhstan, its regions, enterprise structures.

Key words: agro-industrial complex, agrarian legislation, agriculture, agricultural cooperative, food
security of the country, production efficiency, agrarian legal relationship, land law, ecological right, state
mechanism.
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ArpoeHepkacin KelleHiHiH, 3aHHaMaAbIK,
CMMaTbl MeH >XaHAPTbIAY 0aFbITbl

byan makanapa KasakcraHaarbl arpoeHepkacinTik KeweHHiH (AOK) KyKbIKTbIK, MapTebeciHiH
TEOPUSAbIK XKOHE MPAKTMKAAbIK aCMeKTiAepi TAAKbIAAHAAbI. ATPOOHEPKACIMTIK KeLleH ayblALLapyaLLbIAbIK,
OHIMAEPIH BHAIPYMEH, OAAPAbl OHAEY >KOHE TYTbIHYLLbIFA XKETKI3yMeH alHaAbICaTbiH 3KOHOMMKAHbIH
GapAbIK, CEKTOPAApPbIH OipikTipeai. TabuFn, KAUMATTBIK XXKoHe reorpadmsAbIK, epekLeAikTepi, CoHAal-
aK, >KePriAiKTi XaAbIKTbIH ASCTYPAI €HOEK AaFAbIAAPbl MEH HAKTbl >KarAaiAapbl apkacbiHaa KasakcraH
y3aK, >KbIAAAp 6OWbl ipi MaA LLAPYyaLLbIAbIFbI €AAEPiHIH Gipi 6OAbIN caHaraabl. KasakcTaHAQ XaAbIKTbIH
>KapTbICbIHA XKYbIFbl aybIAAA TYPaAbl, 6ipak ayblA LAPYaLLIbIAbIFbl €H SACI3 CEKTOP GOAbIN TabblAaAbl, OA
pedopMaHbIH AYPbIC TAHAQAFAH, ABMEKTI K&3KapacblH TaAamn eTeA|.

Kasipri yakbITTa arpoeHepKacCinTiK KeleHHiIH TypakTbl Aamybl TyTacTall aAFaHAQ YATTbIK,
SKOHOMMKaFa AQd, >KEKEAEreH casarapFa Aa TabbICTbl KbI3METTIH >KaAMbifa OpPTaK, OALIEMI PETIHAE
KApaCTbIPbIAQAbl, aA arpOBHEPKACIN KelleHiHIH TUIMAI KbI3METi 6HAIPYLLIAEPAIH, TYTbIHYLIbIAQPAbIH
>KOHE aAeyeTTi MHBECTOPAAPAbIH MYAAEAEPIH TOAbIFbIMEH KaHaFaTTaHAbIPAAbI.

ABTOpAap 3epTTEeAETIHMACEAEHIH O3eKTiAiriHe Hazap ayaapaabl, Kasak cTaHHbIH 9KOHOMMKACbIHAAF bl
arpoeHepKacin KelleHiHiH OpHbI MeH POAIH aHbIKTalAbl, COHAAM-aK FaAbIMAAPAbIH TYPAI K&3KapacTapblH
CaAbICTbIPY apKbiAbl aBTOPAAPAbIH, ©3 aHblKTaMacbl OepiAeAl XKOHE OCbl CaAaAaFbl KOAAAHbLICTAFbI
3aHHaMaHbl XXETIAAIPY >KOAAAPbI YCbIHbIAAADI.

Makanapa KasakcraH PecrnyOGAMKaCbIHbIH arpOeHEpPKaCin KeleHiHiH KeLleHA wweLliMi MeH
KOMIOHEHTTEPIH TaAan eTeTiH OHAIPICTIK »eHe 3KOHOMMKAAbIK, YMbIMAACTbIPYLUbIAbIK, SAEYMETTiK-
KYKbIKTbIK, CMMaTTarbl KYPAEAI >KOHE KO KbIPAbl MOCEAEAEP KapacCTbipblAaAbl. EH 6acTbiCbl, >kaHa,
HEFYPAbIM 03bIK, BHAIPICTIK GipAIKTEPAI Kypy NPo6AEMarapbl, 3KOHOMMKA CyObeKTiAepi apacbiHAAFbI
OHAIpIC NeH 3KOHOMMKAAbIK, CMMaTTafbl KapbIM-KaTbIHACTAPAbIH CanaAbl ©3repyi atan eTiAAI.

AybIA LIAPYyaLLbIAbIFbIHAQ €HOEK OHIMAIAITIHIH TOMEHAIrHIH cebenTepiHiH, 6ipi »KabAbIKTap MeH
Herisri KypaAAapAblH XKOFapbl MOPAAbAbIK, >KOHE KYLL KyaTbl XKaFblHaH HallapAaybl OOAbIM TaObIAAAbI.
byaaH 6acka, oA yKiMeTke OeAriAi 6ip yHKUMSAAAP apKblAbl iCKE aCbIPbIAYbl TUIC aybIA LIAPYALLbIAbIFbI
OHAIPICIHIH TMIMAT XKYMBIC iCTeyi YLIiH KOAQMAbI OpTaHbl KaMTaMachl3 Ty NMpobAeMarapbl TaAAAHAADI.
MeMAEKeTTiH MaHbI3Abl (DYHKLMSICbI HAPbIKTHIK, KATbIHACTAPAbIH, TMIMA| CyObEKTIAEPIH KAAbINTACTbIPY
>koHe kebenTy 60Aybl THic. CoHbiMeH Oipre, KasakctaH PecrybAnKacbIHbIH arpOOHEPKACINTIK KELLEHIHAE,
OHbIH BHIpAEpiHAE, OM3HEC-KYPbIAbIMAAPbIHAA HApPbIKTbIK, KaTbIHACTaPAbIH TUIMAI CybBbekTiAepiH
TYPaKThbl TYPAE KAATMbIHA KEATIPY YLUiH KOAAMAbl OpTaHbl KypyFa 6aiAaHbICTbl MEMAEKETTIH POAI FbIAbIMM
Heri3AeAreH HbICAHAAPAbI, SAICTEPAI, TETIKTEPAI, OKbITYAbI XKOHe KanTa AaspAayAbl KOAAQHYbI TUIC.

Ty¥iH ce3Aep: arpoeHepKacin KelleHi, arpapAblK, 3aHHaMa, ayblA LAPYaLlbIAbIFbl, ayblALIAPYaLLbIAbIK,
KOOMepaTmBI, eAAIH a3bIK-TYAIK KaYiMCi3Airi, canaAbl ©HIMAIAIK, aybIA LIapyallbIAbIK, KaTbIHACTapbl, Xep
KYKbIFbl, 3KOAOTUSABIK, KYKbIK, MEMAEKETTIK MEXaHU3M.
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3aKOHOAaTEAbHafl XapPaKTepUCTHUKaA arponpoMbILLA€HHOro KOMMNAeKca
U NYyTHU €ro CoBepLieHCTBOBaAHUSA

B AaHHOM cTaTbe paccmaTpuBalOTCS TeopeTMyeckue W MpakTUyeckme acrnekTbl MpPaBOBOro
cTaTyca arponpomblireHHoro komnaekca (AlNK) B KasaxcrtaHe. ArponpoMbllLAEHHbIN KOMMAEKC
00bEeAMHSIET BCE OTPACAM XO3AMCTBA, NMPUHUMAIOLLME YYACTUE B MPOU3BOACTBE CEAbCKOXO3SMCTBEHHOM
NPOAYKUMM, ee nepepaboTke M AOBEAEHMM A0 MoTpebuTeas. KasaxctaH B CUMAY MPUCYLUMX €My
NMPUPOAHbIX, KAUMAaTUYECKMX M reorpamueckmx 0COOEHHOCTEN, a TaKKe CreumdUUeckmx YCAOBUM 1
TPAAMLMOHHbBIX TPYAOBbIX HaBbIKOB KOPEHHOIO HACEAEHMS M3AABHA CUMTAETCS OAHOM M3 KPYMHENLLIMX
>KMBOTHOBOAYUECKMX CTpaH. B KasaxcTtaHe nmouTu MOAOBMHA HaceAeHWMs XXMBET B CeAe, HO WUMEHHO
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Alegislative nature and direction of modernization of agroindustrial complex

CEAbCKOE XO3SMCTBO CTAAO CaMoM CAaboi OTpacAblo, KoTopasi TpebyeT MpaBUAbHO MOAOOPAHHOIO
NMOCAEAOBATEABHOIO MOAXOAQ K PehOPMMPOBAHMIO.

B HacTosllee Bpems yCTOMUMBOE PA3BUTME arpONPOMbBILLAEHHOrO KOMMAEKCA pacCMaTpMBaeTCs B
KauyecTBe KOMMAEKCHOro 0606LAloLLEro KPUTEPUS YCMELHOM AESITEABHOCTM KaK B LIEAOM 3KOHOMMKM
CTpaHbl, TaK M OTAEAbHbIX OTpacAei, Tak M 3ddexkTrBHas AesteabHOCTb AlK Hamboaee MOAHO
OTBeYaeT MHTEpecam MPOU3BOAUTEAEN, MOTPEOUTEAEN M NMOTEHLMAAbHBIX MHBECTOPOB.

ABTOpbI aKLEHTUPYIOT BHMMAHWE Ha aKTyaAbHOCTU UCCAEAYEMOW MPOBAEMbI, OMPEAEASIIOT MECTO
M POAb arpoMnpOMbBILLIAEHHOrO KOMMAEKCa B 3KOHOMMKe KasaxcCTaHa, a TakKe AaeTCs aBTOpCKoe
OnpeAeAeHne MyTemM COMOCTABAEHMS PA3AMYHbIX TOYEK 3PEeHMS YYEeHbIX W MpeAAaraeT nyTu
COBEpLLEHCTBOBAHUS AEMCTBYIOLLErO 3aKOHOAATEALCTBA B AQHHOI 06AACTU.

B cTaTbe pacCMOTPEHbI CAOXHbIE M MHOFOrPaHHble BOMPOChI MPON3BOACTBEHHO-3KOHOMWYECKOTO,
OPraHM3aLMOHHOr0, COLMAABHO-TIPABOBOIO Xapaktepa, Tpebyiolwme BCECTOPOHHEro pelleHus u
COCTaBASIOLLME MPOOGAEMbI PA3BUTUSI arpONMPOMBILLAEHHOTrO KomrAekca Pecny6amnkm KasaxcraH. Kak
HanboAee 3HauMMble BbIAEAEHbI MPOOGAEMbI CO3AAHMSI HOBbIX 60OAEE COBEPLLEHHbIX MPOU3BOACTBEHHbIX
€AVMHML, KAYeCTBEHHOrO M3MEHEHWS OTHOLUEHW MPOM3BOACTBEHHO-3KOHOMMYECKOrO XapakTepa
MexAY cybbekTamm 3KOHOMUKM. OTMeuYeHa yBeAMUMBAIOLLAACS HEIKBMBAAEHTHOCTb TOBApOOOMEHA
OTpacCAeit CeAbCKOro XO34MCTBA C APYTMMU OTPACASIMU. BbIIBAEHO, UTO OAHOM M3 MPUYUYMH HU3KOTO
YPOBHS$ 3(P(heKTUBHOCTM TPYyAQ B CEAbCKOM XO3G9MCTBE SBASIETCS BbICOKMIA MOPAAbHBI M (PU3NYECKUIA
M3HOC 0BGOPYAOBAHUS M OCHOBHbIX CPeACTB. Kpome Toro, aHaAm3upyloTcs npobaembl obecrieveHums
roCyAapCTBOM OAQronpusiTHOM CpeAbl C LeAblo 3MEKTUBHOrO (PYHKLMOHMPOBAHUS arpapHOro
NMPOM3BOACTBA, KOTOPOE AOAXKHO PEaAM30BbIBATLCS yepe3 ornpeAeAéHHble YyHKUMKM. BaxxkHenwmmm
(PYHKLUMIMM  TOCYAQPCTBA AOAXKHbI CTaTb (DOPMMPOBAHME WM  BOCMPOU3BOACTBO 3(PPEKTMBHbIX
CyObEKTOB PbIHOUHbBIX OTHOLLIEHMIA. [1pK 3TOM POAb FOCYAAPCTBA AOAXKHA CBOAMTHCS K TOMY, UTOObI
C MOMOLLbID HAy4YHO-0HOCHOBaHHbIX (DOPM, METOAOB, PblYaroB, MOAFOTOBKM W MEPEroArOTOBKM
KAAPOB CO3AaTb OAQromnpusiTHYIO CpPeAy AASl YCTOMYMBOrO BOCMPOM3BOACTBA  3(DEKTUBHbIX
Ccy6beKkTOB pbIHOYHbIX OTHOLWeHWI B AITK Pecny6ankn KasaxcraH, e€ pernoHax, npeAnpMHUMaTeAbCKMX
CTPYKTYP.

KAtoueBble cAOBa: arpONpPOMBILWAEHHDBIA  KOMMAEKC, arpapHoe 3aKOHOAQTEAbCTBO, CeAb-
CKOE XO038MCTBO, CEAbCKOXO3SMCTBEHHbI KOOMepaTuB, MPOAOBOAbCTBEHHas 6Ge30MmacHOCTb CTpa-
Hbl, 3((PEKTMBHOCTb MPOM3BOACTBA, arpapHble NMPaBOOTHOLLEHMS, 3EMEAbHOE MPaBO, 3KOAOTMYecKoe

MpaBo, rOCYAAPCTBEHHBIN MEXaHW3M.

Introduction

Full implementation of the potential of the
agro-industrial complex is one of the priorities set
by the head of State in his Address to the people
of Kazakhstan. At the same time, labor productivity
and exports of processed agricultural products
should be increased by 2.5 times. This is a task
defined for the next five years. “All measures of
state support should be directed to the large-scale
involvement of modern agricultural technologies in
the country. We should use the best experience in the
management of the industry by introducing flexible
and convenient standards and attracting reputable
foreign experts in the field of agriculture — “smart
people”. It is necessary to create a system of mass
training to teach rural entrepreneurs new skills of
management. | instruct the government to provide
for at least 100 billion tenge annually for these
purposes in the next 3 years,” Nursultan Nazarbayev
said (electronic resource Growing welfare of kazakh
citizens: increase in income and quality of life: 1).

The head of state noted the large-scale problems
necessary for the revitalization of agriculture,
important areas of development of the country, in

which it is necessary to introduce new technologies
of industrialization.

We know that in 2015 the Law of the Republic of
Kazakhstan onagricultural cooperatives was adopted.
It defines all types of agricultural cooperatives as
commercial legal entities in the organizational and
legal form of a production cooperative (electronic
resource On agricultural cooperatives The law of the
Republic of Kazakhstan: 2). Since today most types
of agricultural cooperatives, with the exception
of agricultural production cooperatives, are non-
profit organizations, that is, do not have the right
to distribute income among their members, which
significantly limits the attractiveness of this type of
Association.

The object and subject research of article

The object of the article is the scope of public
relations related to the improvement of agro-
industrial complex. Regulatory legal acts related to
agrarian industry.

One of the problems in the agroindustrial
complex is the small-scale production. It confirms
the high proportion of small businesses in the total
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agricultural output. In 2018, the share of private
farms accounted for 57.8% of gross agricultural
output, 33% — peasant and farm enterprises, 21%
— agricultural enterprises (electronic resource The
National Plan — 100 Real Steps to Implementing
Five Institutional Reforms: 3). An agricultural
cooperative is a legal entity established through a
voluntary Association of natural and legal persons
to carry out joint activities in order to meet the
various interests of its members. In addition, the
law establishes the principles of voluntariness of
participation in the cooperative, mutual assistance
and ensuring the economic benefits of democratic
governance based on equality of the members
of the co-operative: one member — one vote and
others.

The law committed to conduct an annual internal
audit for an agricultural cooperative.

In accordance with the current legislation,
agricultural ~ cooperatives  (rural ~ consumer
cooperatives, rural consumer cooperatives of water
users, agricultural partnerships) are non-profit
organizations and are not able to distribute profits
among members in accordance with the Civil code
of the Republic of Kazakhstan. The Ministry of
agriculture considers it inappropriate to prohibit
the distribution of profits between members of the
cooperative. In this regard, the draft laws provide
for the establishment of agricultural cooperatives
in the form of a commercial organization and,
consequently, the profits of these cooperatives will
be distributed among its members.

The Ministry of agriculture proposes the
application of a special tax regime for agricultural
cooperatives without restrictions. In accordance
with the current legislation, a special tax regime for
agricultural cooperatives is applied in the following
cases:

— only peasant and farm enterprises are
members of cooperatives;

— at least 90% of the total annual income is
derived from the processing and sale of agricultural
products of its members. Cooperatives whose
members have other agricultural cooperatives, as
well as rural consumer cooperatives of water users
and agricultural partnerships, are not entitled to use
STR.

Material and methods

The methodological basis of research is made
by the dialectic method of scientific knowledge
reflecting interrelation of the theory and practice, in
the course of research methods of synthesis, analogy,
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generalization, and also system, comparative and
legal, legallistic, statistical were applied also.

The law «On agricultural cooperation» provides
for the introduction of the principle of sale of goods
(works, services) to its participants at cost. That
is, agricultural producers who are members of the
cooperative can purchase herbicides, agricultural
products and products of its processing, services of
the machine and tractor fleet, activities for the sale
of products produced in the cooperative, and so on,
thereby optimize their costs.

In addition, through mergers, cooperatives can
increase their incomes by participating in large
quantities of goods and long-term supplies.

Also, the Law «On agricultural cooperationy
provides for the possibility of distribution of profits
between members of the cooperative.

Thus, the members of the cooperative, on the
one hand, optimize their costs, on the other hand,
will be able to increase their income.

Results and discussion

The process of agricultural cooperation in the
country is not at the proper level of development.
So, today in Kazakhstan, the share of peasant and
farm households that are members of cooperatives
is 1.33%, and in the developed countries of the West
this figure is 140 % (USA — 100%, France — 100%,
Spain — 120%, the Netherlands — 140%, OECD and
FAO data) (Begaliev B.B., 2013: 37).

In the course of the analysis carried out by the
Ministry, the main barriers hindering the process of
cooperation were identified, which:

— lack of opportunities for mutual distribution
of income in agricultural cooperation, created in the
form of non-profit organizations;

— too much regulation;

— lack of state support in the form of special tax
regime and preferential crediting for rural consumer
cooperatives of water users and agricultural
partnerships;

— opacity of cooperatives ‘ activities, distrust
of cooperative members to each other as a threat of
fraud;

— redundancy of legal regulation in internal
procedures;

— lack of possibility of participation of legal
entities in production cooperatives (KhajievA.H.,
2011: 25).

The Law of the Republic of Kazakhstan «On
Agricultural Co-operation» stipulates that agrarian
cooperatives are obliged to become members of
supervisory unions (associations). These audit
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unions (associations) will conduct annual mandatory
inspections of cooperatives. This innovation is
aimed at enhancing the transparency of the activity
of cooperatives and increasing the confidence of
agricultural producers to cooperative societies. The
main image of the shadow economy in the agro-
industrial complex is informal production. The
shadow sector is mostly found in private businesses,
because there is shadow turnover of cash and
informal employment. For example, five years ago,
75% of the private subsidiary farms accounted for
25% livestock production, respectively. There are
a number of systemic issues that keep the shadow
sector in the agribusiness, including improvement of
tax legislation, the lack of logistics in the production
of small commodity products, the availability of
many small participants in the market and the
transportation and storage of raw materials that lead
to unreasonable rise in prices, and imperfection of
trade and logistics infrastructure.

According to the world practice, the main
solution to the problem of shadow sector in
agriculture is the development of agricultural
cooperatives, which is the basis of cooperation
between farmers, farmers, farmers and legal entities
in agrarian cooperatives and cooperating with
trade outlets of agricultural producers through co-
operatives. Thus, cooperation will help to formalize
economic activity in agriculture.

At the same time The Ministry of agriculture
recommends that Agrarian Cooperatives be subject
to mandatory revision by the unions (associations)
and to introduce a mechanism for subsidizing
the costs of supervisory unions (associations) in
conducting such inspections. This innovation is
aimed at raising the transparency of its activity
for its participants and increasing the confidence
of agricultural producers to cooperative
cooperatives.

Ingeneral, theagrarian cooperationin therepublic
is slowly developing. In Kazakhstan, the share of
peasant and individual farms in the cooperation does
not exceed 1.5%, whereas in developed countries
this figure is 140% (USA — 100%, France — 100%,
Spain — 120%, the Netherlands — 140%, Food and
Agriculture Organization organization) (Khajiev
A.H., 2011: 45).

The main reasons that hinder the process of
development of cooperation: the inability of profit
sharing in agricultural cooperatives established in
non-profit form; Lack of state support in the form
of preferential lending and special tax regimes for
agricultural consumer cooperatives rural consumer
cooperatives. In addition, the cooperation of

the cooperative is not transparent, and internal
procedures are excessively regulated.

At present, agrarian cooperative activities are
regulated by five laws: the Law of the Republic of
Kazakhstan “On Consumer Cooperatives”, Law
of the Republic of Kazakhstan “On Production
Cooperatives”, Law of RK “On Rural Consumer
Cooperatives”, Law “On Agricultural Partnerships
and Their Associations (Unions) Law of the
Republic of Kazakhstan “On consumer consumer
cooperatives”. The Ministry of Agriculture has
abolished the last three laws and established
the new Law “On Agricultural Cooperation”
to establish agricultural cooperatives in the
organizational-legal form of legal and natural
persons cooperatives. Possibility to benefit from
the document, possibility for inspecting unions
(associations) cooperatives, and subsidizing the
costs of these services. Moreover, it is proposed
to apply a special tax regime for all agrarian
cooperatives without restrictions.

“Summing up this brief study of the legal status
of agricultural cooperatives, it should be that the
developers of the law on agricultural cooperatives
violated the integrity of the system of organizational
and legal forms of commercial legal entities that
its creators, the authors of the Civil Code of the
Republic of Kazakhstan, are proud of.

The new law eliminated many of the flaws and
mistakes made in previous laws. Today, in many
regions of the country, agricultural producers
are increasingly expressing a desire to unite in
cooperatives.

The new law establishes the following principles
for the creation of agricultural cooperatives:

— voluntary entry into the agricultural
cooperative and exit from it, the possibility of entry
for any person;

— democratic governance based on equality
of members of the cooperative: one member — one
vote, regardless of the size and quantity of property
(share) contributions, with the exception of associate
members of the cooperative;

— electionand accountability of the management
bodies of the agricultural cooperative to the general
meeting of its members;

— autonomy and independence of agricultural
cooperatives;

— the agricultural cooperative sells goods
(works, services) to its members at their cost price;

— mutual assistance and provision of economic
benefits for members of the cooperative;

— availability of information on the activities of
an agricultural cooperative, an association (union)
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of agricultural cooperatives for all their members»
(Yerkinbayeva L.K, 2018: 98).

Within the agricultural organization, agricultural
producers will be able to process their products at a
cost-effective co-operative with the use of machinery
and tractor park services, importing herbicides,
agricultural products and their processing products.
At the same time, the members of the cooperative
may increase their income by joining a large group
of goods and long-term delivery. Audit unions
(associations) conduct annual mandatory inspections
of cooperatives.

At the same time, agricultural cooperation is
aimed at shrinking the shadow economy. The large
share of the shadow sector is determined by private
farms. Thus, in 2013, private farms produced 75%
of livestock products, while organized households
accounted for 25%, respectively. Preservation
of the shadow economy in the agrarian sector is
imperfection of tax legislation, small commodity
production, underdeveloped commodity logistics
infrastructure, which in its turn leads to the increase
in the number of small players in the market and
unreasonable rise in prices (Ozenbayeva A.N.,
2013: 30).

The food security legislation of the Republic
of Kazakhstan states that article 22, paragraph
1, subparagraph 2 of the Law of the Republic of
Kazakhstan «On National Security of the Republic
of Kazakhstany», adopted on January 6, 2012, states
that economic security covers food security, ie
food security, food security is sufficient to satisfy
the physiological norms of the state’s consumption
and demographic growth. infectious and safe food
products to the population and to provide access
to economic state of the economy, including the
protection of the agro-industrial complex that
provides defined (electronic resource On the national
security of the Republic of Kazakhstan, the law of
the Republic of Kazakhstan: 8).

From these definitions, you can define the
basic requirements for food security. This is the
availability of economic access to basic foodstuffs
and the quality and safety of food products.

At the same time, there should be food
independence, food independence — the situation
in which the food crisis does not arrive in case of
stopping the supply of foodstuffs from abroad, the
provision of food security and resource supply of
the agro-industrial complex from import deliveries.
Another requirement for food security is physical
access to food, physical access to food throughout the
country, and the availability of foodstuffs in a variety
of quantities and quantities that meet the solvent
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demand at any given time (Rahimzhanova G.M.,
2015: 31).

The cooperation between the Republic
of Kazakhstan and the Food and Agriculture
Organization of the United Nations has been
developingsince 1997,andin 1997 Kazakhstanjoined
the FAO (Food and Agriculture Organization of the
United Nations (FAO)). The agreement between the
Government of the Republic of Kazakhstan and the
Food and Agriculture Organization of the United
Nations on the establishment of the FAO Bureau of
Communication and Cooperation in the Republic
of Kazakhstan in 2015 was signed by the Bureau in
2016. Inaccordance with Article 3 of this Agreement,
the participation of the FAO in its activities and
programs at the national, regional and international
levels of the FAO is facilitated by the Government’s
coordination, provision of food security and poverty
eradication, as well as relations with international
development and cooperation organizations,
expanding opportunities for cooperation between
Kazakhstan and FAO through expanding relations,
food security management, technology transfer,
and training. In addition, the Office implements
cooperation with international organizations in
Kazakhstan and promotes partnerships.

FAO Assistance to Kazakhstan Country
Program for 2014-2017 was implemented in five
priority areas:

1) food security and production of ecologically
clean products;

2) livestock and animal health, rangeland
management and phytosanitary surveillance;

3) sustainable management of natural resources
(water, land and forests);

Fisheries and aquaculture development;

4) development; Agricultural statistics;

5) information technology for collecting and
analyzing data for agricultural statistics.

The main wealth of our state is land resources,
which are its economic and social favorable basis.
Rational use of land in the Republic of Kazakhstan
and rational economic management and preservation
of land in them — the main state and public purpose
and the constitutional duty of every citizen. The
process of reforming the political and economic
construction in the Republic of Kazakhstan shows
the need for a radical change in land relations and
land reform through direct control and management
of the state (Erofeev B.V., Arkhipov 1.G., 1997:
82). At the same time, transition to market economy
objectively generates need of introduction of various
forms of ownership of the earth, failures of the right
of land use and legal recognition of the earth as
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object of civil and economic turnover, keeping the
main functions of the earth as the main means of
production of the earth, the basis of territorial space
and the most important natural object.

At step 35 of the program of the President of
the Republic of Kazakhstan dated may 20, 2015
«plan of the Nation-100 concrete steps for the
implementation of five institutional reformsy» raised
the issue of introduction of agricultural land in the
market for effective use, as well as amendments to
the Land code and other legislative acts. That is,
the development of socio-economic, political and
legal relations of the young independent state that
meets the requirements of a new life, for us and
future generations demanded to re-regulate the basic
relations of the above-mentioned state, to carry out
economic and legal reforms in accordance with
the requirements of modern life. According to the
President of the Republic of Kazakhstan, the main
political goal is to ensure stability, especially during
the transition period, as a necessary condition
for the successful implementation of economic
reforms. Also in his address to the people, Nursultan
Nazarbayev noted that the newly adopted law on
land has not led the population to a civilized market
and should immediately eliminate the shortcomings
in this law.

The concept of the General concept, type, form
and rules of agricultural land is set out in the Land
code of the Republic of Kazakhstan of 20 June
2003. Article 97 of the Land code of the Republic
of Kazakhstan establishes agricultural land as land
provided for or intended for agricultural purposes
(electronic resource Land Code of the Republic of
Kazakhstan: 10). This is the most basic category of
land from the categories of land, the main feature
of which is that the Land is the main means for
industrial raw materials and feed needed for humans
and animals. In General, agricultural land-the most
favorable, fertile land subject to special protection,
compared with other categories of land of the
Republic of Kazakhstan.

In General, agriculture is the oldest of all
branches of economy and directly depends on the
state of nature. In addition, agriculture is the most
common industry. Indeed, at present there is no state
that is not engaged in various sectors of agriculture.
In the house of scientists, approximately 50 species
secrete. According to data, in the world about 1.3
billion people work in this industry, including
peasant families in agriculture, this figure reaches 2.6
billion people. According to the proportion of able-
bodied men in agriculture, the country is classified
as industrial, post-industrial and agricultural. In the

world, 46% of the economically active population
work in this area. The spread of agriculture to all
lands depends on its diversity (Erkinbayeva L.K.,
Aygarynova G.T., 2010: 54).

According to the President of the Republic of
Kazakhstan N. A. Nazarbayev, especially agriculture
require a special agricultural policy. According
to this policy, state regulation should be of higher
importance in agriculture than in other sectors of
the economy. In addition, state support should be
comprehensive. State regulation of agricultural
land is a system of legal, organizational, political,
economic and other measures aimed at preserving
the quality of land, preventing their unjustified and
illegal economic and market turnover and ensuring
their rational use. The land code of the Republic of
Kazakhstan provides for a special section providing
for the regulatory functions of the state related to the
protection of land and its rational use. This section of
the land code covers and regulates land protection,
state control, land management, monitoring and
land cadastre. Referring to this section of the land
code, it is possible to determine the content of state
regulation of land, including agricultural land and
the goals set for it.

For the purpose of legal regulation of
agricultural cooperatives, the Law «On agricultural
cooperativesywas introduced on January 1, 2016.
«The purpose of this law is the legal status, rights and
obligations of members of agricultural cooperatives,
as well as the legal status of agricultural cooperatives
and their associations, the order of their creation,
reorganization and liquidation. The legislation
of the Republic of Kazakhstan on agricultural
cooperatives is based on the Constitution of the
Republic of Kazakhstan and consists of the Civil
code of the Republic of Kazakhstan, this law
and other regulatory legal acts of the Republic of
Kazakhstan. If an international Treaty ratified
by the Republic of Kazakhstan establishes rules
other than those contained in this Law, the rules
of the international Treaty shall apply» (electronic
resource On agricultural cooperatives The law of the
Republic of Kazakhstan: 2). The legal capacity of
an agricultural cooperative as a legal entity begins
from the moment of its state registration in the
order established by the legislation of the Republic
of Kazakhstan. The new law unified the audit of
cooperatives. Members of cooperatives may hire an
audit and review the activities of their cooperative.
In addition, the act increases the income of farmers.
This will allow farmers not only to receive income,
but also to meet the demand of consumers. That
is, the main purpose of cooperatives is to generate
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income and distribute income among the members
of the cooperative. If not, success can focus on the
development of the cooperative as a whole. The
establishment of an agricultural cooperative is based
on the support of the state for the agricultural sector.

The organization and implementation of land
monitoring is transferred to the Central Executive
body for land management and its local authorities.

The improvement of these goals is to perform
its functions in order to preserve the agricultural
land of the country as the roots of everyday life and
activities of citizens of the Republic of Kazakhstan
and ensure the rational use of land. In this regard,
land monitoring and land cadastre functions are a
mechanism for addressing land use and its protection.
At the same time, legal relations in the sphere of land
relations do not regulate the object of property rights
to land. Since these legal relations indicate that the
land resources of the country are useful or harmful
to human life and health on the basis of control
and determination of its natural existence, species,
nature and properties (Bekturganov A.E., 1997: 61).

Land monitoring is carried out on the basis of
a single instruction, methodology and a special
program prepared by the State Committee of the
Republic of Kazakhstan on land relations and land
management with the participation of interested
ministries, state committees and departments,
which are mandatory for operational and systematic
monitoring of the state of agricultural land, all
special works and links for surveys, audits and
mapping.

The organization of the land cadastre in the
Republic of Kazakhstan is carried out by the
Central authorized body for land management and
its territorial bodies. The state land cadastre is an
integral part of the state cadastral system of the
Republic of Kazakhstan and is implemented by the
Central authorized body for land management on
the whole territory of the Republic of Kazakhstan
by state enterprises on the basis of a common system
for all.

Conclusions

First, in order to further improve and develop
state control over the protection and rational use of
agricultural land, monitoring of land, it is necessary
to expand the number and staff of land inspections.

Second, in order to control the rational use of
land, it is necessary to carry out constant monitoring.
Rent the first 5 years-annually, subsequent periods
on irrigated arable land every 3 years, on rainfed
land-every 5 years. The procedure for monitoring
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is determined by the Ministry of agriculture and
is carried out through a Commission composed
of representatives of land relations, agriculture,
public organizations and associations, the National
chamber of entrepreneurs. The monitoring results
serve as a basis for extending the lease term of the
land plot.

This article will establish the rules for drawing
up a list of land plots to be put up for the competition,
specify the procedure for holding the competition, the
content of the tender offer, the rationale for refusing
the competition, the conditions for determining
the winner, the conditions for appealing its results,
cases of not holding the competition or invalidation,
the sequence of actions of local executive bodies
and persons interested in participating in the
competition, whose competence includes the issues
of the competition.

Development of agro-industrial complex of
Kazakhstan is of paramount importance for agrarian
policy direction. The main objective of the agro-
industrial complex is to provide the country with
food and industrial raw materials. Since 2013 a new
program of agro-industrial complex development
has been developed in Kazakhstan, achievement of
global agrarian sector development and industrial
agro-industrialization. Today, the program is
launching its “Agribusiness 2020 program
(electronic resource A new level of development
of the agro-industrial complex. https://egemen.
kz/article/158601-agrooenerkasip-keshenin-
damytudynh-zhanha-denhgeyi: 14).

Development of the agro-industrial complex is
the main parameter of development of a regulated
industry or sphere of activity under the program
«Sustainable development of agro industrial
complex and rural territories, increasing their
competitiveness and ensuring food security of the
country”.

Today the situation in the agro-industrial
complex of the republic is characterized by the
growth of production efficiency, development of the
rural financial services market, improvement of the
quality of life of the rural population.

In the current situation, the economic upsurge in
Kazakhstan has come to its forefront. The main and
proper organizational structure of functioning of
market relations has already been established and the
gradual decline of production and the possibility of
further advancement have arisen, and it is necessary
to identify the strategy and tactics of development of
agro-industrial production.

President of the Republic In his work “Strategy
of formation and development of Kazakhstan
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as a sovereign state”, Nazarbayev underlined:
“Before all strategic plans development of agro-
industrial complex, it is necessary to systematically
and consistently reform ...”. The Law “On the
advantages of rural development, agriculture and
agro-industrial complex” is also intended for these
purposes. Having practiced the ideas of the Head of
state, adopted laws and decrees of the Government of
the Republic of Kazakhstan, scientists of the Kazakh
Academy of Agricultural Sciences have developed
“Agribusiness Development Program for 1993-
1995 and Conceptual Program for 2007”. Various
measures and legislative amendments are being
made to address urgent issues to stop production
decline at the expense of internal sources, stabilize
the economic situation and increase agricultural
production.

Agro-industrial complex:

— The bioclimatic potential of the natural
regions of the republic to their ecological system,
economic targets, self-sufficiency, and the volume
of basic agricultural crops will be brought to
conformity with the global market conditions.

— To fully utilize the genetic potential of
livestock in agriculture due to the capabilities of the
fodder base in each natural region.

— Establishment of agricultural machinery
industries to meet the needs of agro-industrial
complex in the production base.

— The formation of efficient and efficient
manufacturing industry enterprises.

— Development of social infrastructure in the
country, taking into account economic diversity and
emergence of private property.

— Including the creation of economic, legal
and technical and technological guarantees for the
environmental safety of all elements of ecosystems
involved in the agro-industrial complex.

There has been a conscious change and progress
on the material and economic basis of all sectors of
agriculture and agribusiness. Agrarian production
has been planned to be relocated to a large machine
industry, inter-farm cooperation and agro-industrial
integration. State agro industrial committees and
regional, regional committees of the republics, as
well as regional agro-industrial associations were
established. Now, scientific production associations
and production systems are being established in
different regions of the country. Although they
have some distinctive features, they all share
common interests. First of all, science and practice
are closely linked, reducing the way science breaks
down to production, and, on the other hand, the
relationships between partners on the basis of

cooperative agreements provide mutual interest and
responsibility for economic accountability. Agro
industrial complexes; associations, firms, scientific
production and production systems, various
accounting and contracting firms, are actually new
phenomena in our agrarian economy. Advantages of
new types of crop management and agro-industrial
production management are as follows: characterized
by the fact that, firstly, the true integration of these
innovations into true integration, the production of
agricultural products, procurement; a single process
of storage, processing and storage of food-stuffs will
be provided. The economic situation of associations
and enterprises and enterprises included in it, as
well as the good development of the employees
of the agro industrial complex will increase the
care and attention to raw materials processing and
quality of food products, as a significant part of the
output is directly related to the sale of products to
consumers. Improving material conditions of labor
collectives and solution of social issues of agro-
industrial associations will encourage and force the
organization of production on the principle of actual
economic accounting and self-financing in the event
that the end products are entirely connected with sale.

One of the key issues in agriculture is the agro-
industrial complex. About 1, 6 million households
are engaged in agricultural production, includ-
ing more than 185 thousand agro-productions. In
general, 96 percent of agricultural enterprises
(177.6 thousand) are peasant farms. Their land and
farming levels do not allow the production of large
quantities of products on an intensive basis. About
27 percent of the total production belongs to such
farms, while 40 percent belong to farmers who do
not have an area of more than 10 hectares. 81.2% of
peasant farms do not exceed 50 hectares. That is, we
see low productivity in this area. At the same time,
households account for 74 per cent of gross domestic
product of the country. Tiny structures are unable
to solve the problem of product competitiveness,
introduction of innovation, safe food supply
(Saypinov D., 2016: 23).

At present, agro-industrial complex uses modern
innovative technologies for harvesting, storing
and processing. An in-depth study of the agrarian
market focuses on the results of the research, which
has been obtained with the use of satellites and
other research tools. The need for specific data,
which can be based on the volume of data, its
digital processing and decision-making, grows
every year. The main branch of agriculture in the
country is grain production. The development of
virgin and fallow lands has put Kazakhstan in the
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list of the largest grain producers. Kazakhstan is the
second largest producer of grain in the world after
Canada. Therefore robotization of production is a
key issue for large farms.

In general, in the conditions of increasing
competition, itisimportant to upgrade the agricultural
legislation. Through cooperation, entrepreneurs
and consumers will be able to increase their
competitiveness by solving their own production

and other needs. That is why the Government pays
great attention to this direction.

The law defines the basic conditions of such
cooperatives as voluntary participation in the creation
of'arural consumer cooperative — ensuring economic
efficiency, democratic governance. This will be
the basis for the development of the agricultural
cooperative. After all, the agro-industrial complex
can become a new driver of the economy.
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The article is devoted to the study of theoretical and practical problems of admissibility of evidence
in criminal cases in the light of the changes introduced by the criminal procedure legislation to this in-
stitution. In the article are analyzed the procedures for resolving questions about the inadmissibility of
evidence as evidence in their legal and practical reality. Here we focus on analysis of the controversial
practice of recognizing the inadmissibility of evidence in criminal cases. The material-genesis of the
formation of objective criteria for the admissibility of evidence in the criminal process of the Republic of
Kazakhstan is analyzed. Admissibility is considered as a mandatory feature of evidence in the criminal
process of the Republic of Kazakhstan. It is concluded that the objective criterion for the admissibility
of evidence in the criminal process of the Republic of Kazakhstan should be material truth. The article
pays attention to the analysis of the concept of the discursiveness of the powers of law enforcement of-
ficials to establish the admissibility of evidence at the pretrial stages of criminal proceeding. It is proved
that the extended use of the discursive capabilities of the inquiry officer and investigator to determine
the admissibility of evidence leads to uncontrolled making of procedural decisions that do not meet the
requirements of justice. Allowed at the stage of pre-investigation procedural violations of procedural
legislation have a significant impact on the prospects for judicial consideration of the case.
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KaszakcraH Pecny6AMKaCbIHbIH, KbIAMbBICTBIK,
iC XKyprizyAe A9AeAAEMEeAePAiH, XKOA BepiryiHiH MaceAeAepi

Makana KbIAMBICTbIK, iC >KYpri3y 3aHHaMaCbIMEH OCbl MEKEMEAE EHII3IATeH 83repiCTepAiH HerisiHae
KbIAMBICTbIK, icTep 6GOMbIHLIA ADAEAAEMEAEPAIH >KOA OepiAyiHiH TEOPUSIAbIK, >KOHE MPaAKTMKAAbIK,
MBCEeAEAEpiH 3epTTeyre apHaAFaH. ADAEAAEPAIH 3aHADIK, KOHE MPaKTUKAAbIK TYPFbIAQ ADAEAAEMEAED
peTiHAe KabblAAAHYbIHA KATbICTbl MOCEAEAEPAI LIELlY PaCiMi TaAAQHADI.

KbIAMBICTbIK, icTep OoMbIHILA ASAEAAEMEAEPre >KOA OepMeyAi TaHyAblH Kapama-KamllbIAbIK,
ToxipubeciH Taapayra OarbiTTaaraH. KasakcraH Pecrny6AMKACbIHBbIH KbIAMbBICTbIK, MPOLECIHAETI
ADAEAAEMEAEPAIH XKOA OepinyiHe 0OBEKTUBTI OALIEMAEPAIH KAAbINTACYbIHbIH MaTEPUAAABIK-TEHE3UC]
TaApaHAbL.  KasakctaH PecnyOAMKacbIHbIH - KbIAMBICTBIK, MPOLECIHAE ADAEAAEMEAEPAIH MIHAETTI
cunatbl 60AbIN TabbiAaabl. KasakcTaH Pecry6AMKaCbIHbIH KbIAMBICTbIK, MPOLECIHAET I ADAEAAEMEAEPAIH,
JKOA 6epiAyiHiH OObEKTUBTI KpUTEPMili MaHbI3AbI LIbIHAbIK, OOAYbl Kepek AereH KOpbITbIHAbIFA
KeAAi. Makanaaa KbIAMBICTbBIK, COT iCiH >KYPri3yAiH aAAbIH aAa CaTblA@pblHAQ ASAEAAEMEAEPAIH, XKOA
6epiAyiH aHbIKTay YLIiH KYKbIK KOpFay OpraHAapblHbiH AdyasbIMAbl TYAFAAQPbIHbIH OKIAETTIKTEpPiHiH
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AVCKYPCTbIK, TY>KbIPbIMAQMAaCbIH TaAAQyblHA Has3ap ayAapblAaAbl. 3epTTeylliHiH, >XKeHe TepreyuliHin
ADAEAAEMEAEPAIH >KOA OepiAyiH aHbIKTANTbIH AMCKYPCUBTIK MYMKIHAIKTEPIH KEHiHEeH KOAAaHY
COT TOPEAIriHiH TaAanTapbiH KaHaraTTaHAbIPMAMTbIH  PACIMAIK  LIeliMAEPAIH  GakblAaHOANTbIH
TYPAE LWbIFAPbIAYbIHA SKEAIN COKTbIpaAbl. lc-llapa aAAbiHAAFbI Teprey 6apbiCbiHAA MPOLECCYAAADBIK,
3aHHamMaHbl 6y3y >kKaraarbiHAQ COT iCiH KapayAblH MepcrieKTMBaAapbiHa alnTapAbIKTal bIKMaA €TiAeA|.
CoT npoueAypaAbik, 6y3YyLIbIAbIKTapAbl MYKMSIT TaAAQyFa THIC.

Ty#iH ce3Aep: KbIAMBICTbIK, MPOLECC, ADAEAAEMEAED, MPOLEAYPAALIK, ADAEAAEMEAEDP, KbIAMbICTbIK,
ADAEAAEMEAEP MPOLIEC], KbIAMBICTbIK-ADAEAALY TEOPUSICI.
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Mpo6AeMbl AONYCTUMOCTH AOKA3aTeAbLCTB
no yroAoBHoMmy npoueccy PK

CraTbsl MOCBSILIEHA MCCAEAOBAHMIO TEOPETUUECKMX M MPaKTUUEeCKMX MNpobAeM AOMYyCTUMOCTM
AOKa3aTeAbCTB MO YFOAOBHbIM A€AAM B CBeTe M3MeHEeHWUI, BHECEeHHbIX YrOAOBHO-MPOLECCYaAbHbIM
3aKOHOAATEABCTBOM B 3TOT MHCTUTYT. AHAAM3MPYIOTCS MPOLIEAYPbl peLleHusi BOMPOCOB O
HEeAOMYCTUMOCTM (haKTUUECKMX AQHHBIX B KaueCTBe AOKa3aTeAbCTB, B MX MPABOBOM M MPaKTUYeCKOM
peaAbHOCTU. OCHOBHOE BHMMaHME YAEAEHO aHaAu3y MPOTMBOPEUMBONM MPAKTUKM MO MPU3HAHMIO
HEeAOMYCTUMOCTM AOKA3aTeAbCTB MO YrOAOBHbIM AeAaM. AHAAM3MPYeTCs MaTepraAbHO-TIPABOBOM
reHeanc (opMMpoBaHUsi OOBLEKTMBHBIX KPUTEPUEB AOMYCTUMOCTM AOKA3aTEAbCTB B YFOAOBHOM
npouecce Pecny6amkn KaszaxcraH. AOMNYCTMMOCTb PAacCMaTpMBAETCsl Kak 06si3aTeAbHbIM MPU3HAK
AOKA3aTeAbCTB B YTOAOBHOM npouecce Pecrnybankmn KasaxcraH. AeAaetcsi BbIBOA, UYTO 0ObEKTUBHbIM
KpUTEPUMEM AOMYCTUMOCTU AOKA3aTEALCTB B YrOAOBHOM mnpouecce Pecry6Aankn KasaxcraH AOAXKHA
BbICTYMNaTb MaTepuaAbHas UCTMHA. B cTaTbe yAeAeHO BHMMaHME aHaAM3Y MOHSTUS AMCKYPCUBHOCTU
MOAHOMOUMIA AOAXKHOCTHBIX AWML, MPABOOXPAHUTEAbHBIX OPraHOB MO YCTAHOBAEHMIO AOMYCTUMOCTU
AOKA3aTeAbCTB Ha AOCYAEOHbIX 3Tamax MPOM3BOACTBA MO YrOAOBHOMY AEAy. AOKasblBAeTCS, UTO
paclmMpeHHoe MpUMeHeHre AMCKYPCMBHBIX BO3MOXHOCTEN CAeAOBaTeAs (AO3HaBaTeAs), Mpokypopa
Mo OMpeAEAeHM 0 AOMYCTUMOCTU AOKA3aTEAbCTB CO3AAET YCAOBUS AAS HEKOHTPOAMPYEMOTO MPUHSTUS
MPOLLECCYaAbHbIX PELIeHUiA, He COOTBETCTBYIOWMX TPeBOBaHUSIM CMPAaBEAAMBOCTU. AomycKaemble Ha
3Tarne AOCAEACTBEHHOrO MPOM3BOACTBA HAPYLUEHUS MPOLLECCYaAbHOIO 3aKOHOAATEAbCTBA OKasblBaloT

CyweCTBeHHOe BO3AENCTBME Ha nepcrekTrBbl CyAe6HO['O PaCCMOTPEHNA A€Aa.
KAroueBble caoBa: er/\OBHbIﬂ npouecc, AOKasaTeAbCTBa, NPoLUeCcCyaAbHOE AOKa3biBaHME, NMpouecc
YFTOAOBHOIO AOKa3blBaHMSA, TEOPUA YTOAOBHOIO AOKa3biBaHUA.

Introduction

The Constitution of the Republic of Kazakhstan
enshrines in law that the Supreme values are: the
person, his life, rights and freedoms (Constitution
of the Republic of Kazakhstan 1995: 4). The
constitutional condition of stable existence and
progressive development of society, creation of
worthy conditions of the level and life of Kazakhstan
citizens is the provision of public security. In the
area of criminal law, a fundamentally new hierarchy
of social values to be protected, based on the priority
of natural, inalienable human rights and freedoms,
has also been defined. At the same time, the policy
documents of our state always indicate the need
for further improvement of the criminal procedure
legislation. Further consistent implementation of the
fundamental principles of the criminal process aimed
at the protection of human rights and freedoms in
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specific norms is noted as the main goal (The concept
of'legal policy of the Republic of Kazakhstan for the
period from 2010 to 2020: Approved by the decree
of the President of the Republic of Kazakhstan dated
August 24, 2009 Ne 858: p. 10).

In the code of Criminal procedure of the Republic
of Kazakhstan, a cross-cutting idea is enshrined in
its new protective nature, which is expressed by
the consolidation of new procedural institutions,
including the institution of inadmissibility of factual
data as evidence, in obtaining them in violation of
the criminal procedure law.

However, the ongoing reforms of the criminal
process do not lead to full-fledged positive
results. There are still many reprimands about the
achievement of a fair procedural decision in the
criminal case. We see certain reasons in deformation
of procedures of proof. Our view is also expressed
in the conviction that some of the ideas for reform of
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the criminal process relate to institutional changes,
which is unjustified and wrong. It is inadmissible to
resolve the institutional issues at the expense of the
criminal process. An attempt to fix in the procedural
rule all new legal powers of subjects of procedural
activity quite seriously change the structure of the
text of procedural legislation, making it verbose and
difficult to perceive, which leads to the possibility of
discrepancy and as a result of different application
of rules and procedural regulations.

The main substantive purpose of the work is
a comprehensive study of the legal and practical
problems arising in addressing the issues of
determining the inadmissibility of factual data
as evidence in criminal cases, in the light of the
changing social requirements for the quality of law
enforcement agencies entitled to conduct criminal
proceedings. To achieve this goal, the following
tasks should be resolved:

1. Specify the legal nature of the factual data
inadmissible as evidence in a criminal case;

2. Establish their mutually defining relationship
with the system of established guarantees for the
protection of individual rights and freedoms in
criminal proceedings;

3. Identify the reasons for the formation
of contradictory law enforcement practice in
recognition of the inadmissibility of evidence in
criminal cases;

4. Reveal the internal contradictions of the
current procedural legislation in terms of fixing the
powers of officials conducting criminal proceedings,
according to the factual data inadmissible as
evidence;

5. Develop proposals to improve the criminal
procedure legislation.

The criminal procedural legal relations
developing in the course of law enforcement activity
in connection with the establishment of factual data
inadmissible as evidence in a criminal case are
analyzed. The previous experience of development
of the designated problems by domestic and foreign
researchers was also analyzed.

The subject of the research are: the material-
legal, procedural and organizational features of the
recognition of evidence in criminal cases are not
admissible, theoretical developments on the general
problems of admissibility of evidence (including
foreign), the specific rules of the Republican criminal
procedure legislation governing the inadmissibility
of factual data as evidence in criminal cases, the
study of the problems of ensuring the constitutional
rights and freedoms of the individual involved in the
sphere of criminal proceedings.

The study was conducted using general scientific
methods: comparative legal, logical-legal, system-
structural, statistical generalization method. The use
of these methods allowed to consider the subject of
research in its integrity and comprehensively.

Theoretical —conclusions and suggestions
formulated in the article can be used:

— in the improvement of the current criminal
procedure legislation, in the theoretical studies of
the problems of criminal procedure, as well as in
the law enforcement activities of judicial and law
enforcement agencies.

Main part

In the process of preliminary investigation of
criminal cases carried out by the bodies of inquiry
and investigators, as well as in the consideration
of these cases in the courts, the tasks of criminal
procedure established by article 8 of the code of
criminal procedure must be fulfilled. In other words,
in each case, the bodies of inquiry, the investigator,
the prosecutor and the court are obliged to establish
whether the event of a crime took place, who
committed the crime, the guilt of persons, the degree
of their responsibility, the amount of damage and
other circumstances provided by law (articles 112,
390 of the CPC), the clarification of which will
ensure the achievement of objective truth. The
achievement of the truth in each case is a necessary
condition for its correct resolution. The procedural
means by which the circumstances relevant to any
criminal case are established are the evidence. The
concept of evidence is organically woven into the
very procedural activity of establishing the truth
in a criminal case, and by General recognition, all
procedural activity is the activity of proving the truth
in a criminal case. This was preceded by a process of
long and difficult search for the optimal definition of
the notion of proof.

The scientific literature presents a wide range
of basic approaches to this issue (Pound 1982:
40). Particular attention is drawn to the reasoning
of Elizabeth McDonald, who analyzed the
development of the theory of proof in connection
with the adoption of the new evidence Act in new
Zealand in 2006, many of that arguments are in tune
with our ideas (Elisabeth 2012).

It is obvious that the position of process
specialists in understanding the significant
influence on the legislative formulation of the
concept of evidence. The existence of the dual
notion of evidence led to the search for possibilities
to formulate its new definition, which would
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highlight only the characteristic features of the
concept.

Conceptual changes in the criminal procedure
legislation seriously affected the understanding of the
essence of evidence in the criminal process, forced
to turn again to the problems of determining the
properties of evidence. As it turned out in practice,
the problem of determining the admissibility
of evidence comes to the fore. For example,
it is necessary to address issues related to the
determination of the admissibility of evidence, which
establish, for example, the causes of contradictions
between certain evidence, the presence or absence
of certain relationships between suspects (accused)
and victims, witnesses; change of evidence and the
results of their incorrect fixation, etc. Many of these
issues were previously in the area of addressing the
relevance of evidence, and often their resolution
depended on the discretion of law enforcement
officials. For example when the question about
the appropriateness of the use of evidence arises,
even obtained with errors of procedural form, but
testifying in favor of establishing the circumstances
proving the event of a crime, a decision of an
accusatory nature could be made.

In procedural theory it was believed that those
factual data, the method of collection of which is
directly defined in the law, should be recognized
as relevant. This concerned the issue of obtaining
the results of the mandatory appointment of the
examination, but increasingly it has become relevant
to the definition of another property of the proof—its
admissibility.

The determination of the relevance of evidence
is sometimes quite a long process, because there
is not always the connection of evidence with the
case with its subject matter or other circumstances
relating to the case, it is immediately obvious, not
always initially traced. Sometimes the relevance of
evidence can be established not at the initial, but at
the subsequent stages of the process, including next
stages of the main trial, or appeal (cassation) and
supervisory proceedings. Often, in such cases, have
influence the subjective factor, including the level of
qualification and experience of a law enforcement
official, etc.

In the legal literature was expressed the opinion
that the admissibility of evidence in contrast to
the relevance of the pre-regulated by law, i.e.
the actual data is considered valid and all others
invalid (Zelikson 1969: 50-52). As was noted by
foreign authors «the Main purpose of the trial is
the rational establishment of facts» (Antony Duff,
2012). Analysis of the rules governing the concept
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of evidence (article 111 of the CPC), the subject of
proof (article 113, 390 of the CPC) and the tasks
of criminal procedure (article 8 of the CPC), shows
that the law equally establishes the criteria relating
to these properties of evidence, i.e. relevance and
admissibility. In accordance with this, the criminal
prosecution authorities and the courts are obliged
to simultaneously establish the existence of the
properties of relevance and admissibility in the
actual data. For example, if there are testimonies of
witnesses, the victim, the accused and the conclusion
of the examination, which contain factual data on
the event of the crime and its circumstances, the
criminal prosecution authorities, the prosecutor and
the court involved in the proceedings of this case
are obliged, in accordance with the requirements
of the CPC rules, to establish the relevance of the
actual data obtained from these sources, which is
specifically established in the case, as well as to
determine the legality of the procedural sources
obtained, legality of methods of obtaining and
fixing in procedural documents of the specified
factual data. If there is a violation of the rules,
methods of obtaining and recording factual data
from procedural sources, the possibility of using
these data as evidence is excluded. Previously, the
law clearly set out guidelines for the materiality of
the violation of the procedural order of obtaining
evidence, which led to the recognition of the
impossibility of using factual data as evidence in a
criminal case. Now this corresponding relationship
is not always consistently enshrined in the law.
For example, as the basis of the recognition of the
inadmissibility of the use actual data as evidence in
a criminal case in part 1 of article 112 of criminal
procedure code indicates the violation of the CPC,
and then in the system as would be qualifying
grounds for the inadmissibility of the evidence in
paragraph 5 of part 2 of this article clarifies the
basis of the materiality of violation of the procedure
for performance of procedural acts. This duality of
signs of the inadmissibility of the evidence makes
a greater focus on evaluation to clarify the presence
of the “materiality” of the breach of the CCP (AAS
Zuckerman, 2010). In the legal literature rules on
the admissibility of evidence are derived on the
basis of the requirements of the law, which help to
distinguish factual data of importance of evidence
from various types of data obtained without
compliance with such rules. These include:

1) visibility and verifiability of the origin of the
evidence;

2) awareness and competence of the persons
from whom the evidence comes and who collect it;
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3) compliance with the rules of evidence by
means of factual data (in the process of their col-
lection, recording, research, verification and evalu-
ation);

4) compliance with the rules of collection of fac-
tual data of a certain type, guaranteeing protection
from incompleteness and distortion;

5) compliance with the rules that guarantee the
completeness and accuracy of the collected factual
data;

6) refusal to include in the number of actual data
assumptions, guesses, etc. (Belkin R. S., 2009: 180-
182).

Compliance with these conditions in the practice
of officials conducting criminal proceedings remains
relevant today. And the main provisions derived
by the theory of judicial evidence, influenced the
legislative regulation of the definition of evidence
in criminal cases. Thus, article 111 of the code of
criminal procedure clearly states in part one that
evidence in a criminal case is legally obtained factual
data on the basis of which, in a certain procedure
of the criminal procedure code, the investigator,
the prosecutor, the court establishes the presence or
absence of an act provided for by the criminal code
of the Republic of Kazakhstan, the commission or
non-commission of this act by the accused and the
guilt or innocence of the accused, as well as other
circumstances relevant to the proper resolution of
the case. Part two of the same article contains an
exhaustive list of legitimate sources of evidence.

The tasks of the criminal procedure can be
fulfilled only when the preliminary investigation
bodies and the court establish the truth in the
criminal case. In order to properly resolve the
case on the merits and in fairness, it is necessary
first to establish the truth about the event that took
place in the past, and then to give it a criminal law
assessment.

The establishment of the truth in the process of
preliminary investigation and trial of criminal cases
is carried out by proving the circumstances, the
totality of which is the subject of study in this case.
Proof is the elucidation of the links between this
phenomenon, the fact and other facts and phenomena
justifying it. These connections are objective, they
exist regardless of whether they are known or not.
In the process of proving they are known and allow
you to verify the truth of an assumption. Russian
lawyers, in particular Spasovich V. D., argued:
When we learn the known facts or phenomena,
when from the contemplation of the relationship
and relations between objects we come to a certain
belief, we call the data that gave rise to this belief

in us — the evidence. And our very belief in the
existence of the studied fact — the truth (Spasovich
1861: 7-8). But proof'is not a means of creating truth,
but a means of knowing it. The success of proof is
largely determined by the ability of the investigator
and the court to find, establish evidence in the case
and operate on them in order to establish the truth in
the circumstances under study.

The truth is established as in all areas of
cognitive human activity on the general laws of
knowledge, which in the criminal process has a
certain specificity, mediated by the specificity of
the direction of this activity, and with the help of
evidence, which in the criminal process also have
a specific value and are called procedural evidence.

The question of establishing the objective truth
in a criminal case about the guilt or innocence of
those brought to criminal responsibility is the
subject of research throughout the criminal process.
But, as noted by foreign authors, only the court
may in its sentence, decreed in the result of the
trial, find the defendant guilty with attendant penal
consequences (Paul 2010). From this provision, it
seems that the assertion of the truth in a criminal
case is the prerogative of the court alone. However,
the interests of justice require that the truth within
the scope of the subject of proof be established
not only by the court, but also by the criminal
prosecution authorities as a result of their pre-trial
activities. The difference between the conclusions
of the preliminary investigation and the court is not
in the nature of the objective truth determined by
them, but in the legal consequences caused by the
establishment of the truth at each stage of the process
(Bersugurova 2012: 239). Only the established truth
serves as the basis for the prosecution, for bringing
to criminal responsibility, and in court proceedings
— the basis for sentencing (Graham 1993).

The theory of judicial evidence, based on
the provisions of the theory of knowledge and
the general provisions of materialistic dialectics,
proceeds from the fact that the truth is knowable, that
its knowledge is available to both the investigator,
the prosecutor and the court. However, in the theory
of procedural evidence there was another point of
view, according to which the truth is not achievable
in all criminal cases, because to some extent there
are certain limitations of the means and methods of
its establishment (Proof theory in the Soviet criminal
trial, 1973: 13; Mahoney2010).

Thus, proof as the content of criminal procedure
is aimed at establishing the circumstances of reality,
as a result of which it will be possible to resolve a
criminal case on justice.
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Violation of the rules of evidence raises doubts
as to the credibility of the findings, which entails
quite certain legal consequences, including the
application of sanctions of nullity.

The content of the collection of evidence as an
element of the process of proof are committed by the
subjects of proof within their powers of procedural
actions aimed at the detection, reclamation, receipt
and consolidation of evidence in accordance with
the procedure established by law.

Detailed regulation by the law of the procedure
for the collection, consolidation of evidence
guarantees, on the one hand, the reliability of the
transfer of extracted information, and on the other
— ensures the safety of evidence and the possibility
of their use and research in proving at subsequent
stages of the criminal process. Violation of the
requirements of the law in this part may lead to the
loss of evidentiary value of the extracted data.

These basic provisions of the theory of forensic
evidence and criminology have been recognized for
a long time as the only correct and not questioned,
but the modern paradigm of legality, in the figurative
expression of Bakhtybayev 1. Zh., leads to the need
to rethink some seemingly unshakable provisions
of the theory of evidence and the theory of truth
in a criminal case (Bakhtybayev 2009: 37). Many
aspects here are determined by the principles that
are laid down as the foundation of the process of
proof, consisting in the recognition of the freedom
of evaluation of evidence and evaluation of evidence
on internal conviction. The principle of evaluation
of evidence is laid down in article 125 of the code
of criminal procedure and is characterized by the
following features:

The department conducting the proceedings is
free to evaluate the evidence. No evidence has a
predetermined force (article 25 ofthe code of criminal
procedure). The criminal procedure law does not
specify what evidence should be established certain
circumstances, with the exception of mandatory
provisions relating to the form of establishing the
objectivity of a certain fact, such as the requirement
of article 271 of the code of criminal procedure
of the Republic of Kazakhstan about mandatory
examination.

Free evaluation of evidence on the basis of
internal conviction means that the person assessing
the evidence is not bound by the findings of other
persons and bodies. Evaluation of evidence on
internal conviction should be based on the totality
of the considered evidence (articles 25, 125 of the
code of criminal procedure). This requirement of the
law is intended to emphasize the basic rule: internal
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conviction is subjective, but should not be divorced
from the objective properties of the assessed
evidence, from the objective relationship that exists
in reality between the available body of evidence.

To assess the presence or absence of a sufficient
body of evidence, it is the internal conviction of the
person who is obliged to make a decision on the case.
The totality of the evidence admits sufficient for the
resolution of the criminal case, if collected relevant
admissible and credible evidence, conclusively
establishes the truth of all and every circumstances,
subject to proof (article 125, CPC).

The body of evidence always represents as a
complex system in which the evidence is related
to each other and to the proven provisions and
conclusions.

When assessing evidence it is necessary to be
guided by the criminal procedure law, the regulatory
role of which in the evaluation of evidence is
manifested by determining the objectives and
principles of the criminal process; establishing
rules on evidence; fixing the general conditions of
production in certain stages of the process.

In some cases, the modern criminal procedure
law expressly refers to the inadmissibility of
evidence. For example, article 112 of the code of
criminal procedure of Kazakhstan says, the actual
data are obtained with the use of violence, threats,
fraud; with the use of misconceptions of the person
involved in the criminal process, regarding their
rights and obligations arising from the lack of
explanation; with a significant violation of the
procedure, etc. (article 112 of the CPC).

Violation of the procedural order of collecting
evidence casts doubt on the reliability of the received
information, since the procedural form defined by the
law is one of the guarantees of the reliability of these
data. Therefore, if, for example, it is established that
information about the circumstances of the case is
obtained with the use of violence, threats, deception,
as well as other illegal actions, they can not be used
as evidence in the case.

It is often recommended to be guided by
conscience when assessing evidence based on
internal conviction. However, this concept is not
defined as a category of criminal procedure in the
criminal procedure legislation. Therefore, the correct
assessment of evidence is often based not only on
the need for the presence of an internal belief, but
also on the management of legal consciousness.
This situation leads to the correct understanding of
the body that conducts the proceedings, goals and
objectives of the criminal process and responsibilities
for achieving them.
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Internal belief in the evaluation of evidence
acts as a method of evaluation of evidence and as a
result of such evaluation. As a method of assessing
evidence, internal persuasion ensures that the body
conducting the criminal proceedings is not linked
to the assessment of evidence given by any other
body at any stage of the process, and that there is
no advantage of one type of evidence over others.
Internal conviction as a result of the evaluation
of evidence means the confidence of the body
conducting the proceedings in the admissibility,
relevance, reliability of the evidence and the
correctness of the conclusions to which he came in
the process of proof.

The legal consciousness of the law enforcement
officer should be professional, i.e. based on special
legal education, professional experience in the
application of law, its constant understanding and
improvement, which is a necessary condition and
prerequisite for the appropriate position in the law
enforcement apparatus and the effectiveness of its
functioning.

Foreign authors also emphasize that the
connection of the nature of law with the phenomenon
of legal consciousness, the starting point of which is
legal understanding (Pound R, 1982: 41).

The modern code of criminal procedure performs
more clearly protective functions and interprets the
concept of factual circumstances inadmissible as
evidence in a much broader and more specific way.

Factual data shall be deemed inadmissible as
evidence if they are obtained in violation of the
requirements of the code of criminal procedure,
which, by depriving or restricting the rights of
participants in the proceedings guaranteed by law
or violating other rules of criminal procedure in
the investigation or trial of the case, have affected
or could affect the reliability of the factual data
obtained. Further, the law contains a number of
clarifying provisions specifying the basic concepts
set out in part 1 of article 112 of the code of criminal
procedure.

If we examine these provisions of the law more
closely, we note the link between the need for strict
observance of the procedural form of obtaining
evidence and the results to which its violation may
lead. Strictly speaking, the law clearly holds the
position that due to violation of the procedural form
the truth of the established factual data may suffer.

In the criminal procedure law there is no list
of deprivations or tightness guaranteed by law
rights of parties to the proceedings, meanwhile, the
practice presents many such examples, which can
be attributed to a simple increasing complexity of

the criminal case, not the acceptance for review of
allegations of crimes committed, frequent and wanton
call for questioning, with subsequent production of
this proceedings. A fairly common way to restrict
the rights guaranteed by law to the participants in
the process was the dissemination of investigative
information in the media or its placement on Internet
sites. It turns out that such information is distributed
to an indefinite number of persons, and the sources
of such information are unknown, although it can
be assumed that it is distributed by such entities that
have become its carriers.

In the corresponding connection with violations
of the requirements of the criminal procedure law
and its impact on the reliability of the evidence
concretized the types of individual illegal actions.

Reasons for the recognition of factual data as
inadmissible as evidence in a criminal case, such as
the use of torture, violence, threats, fraud, Kogamov
M. CH. refers to the qualifying reasons. But the
General characteristic of such grounds (reasons)
gives to a greater extent based on the experience
of practical violations of criminal procedure
legislation. For example, in his opinion, on illegal
methods of investigation, the existence of signs of
torture or other forms of ill-treatment of participants
in the process, in addition to physical suffering
caused to the tortured in a variety of forms, may also
indicate the facts of non-compliance with procedural
standards by the investigator. These include the lack
ofnotification of detainees arrested of their rights; the
use of informal pre-trial detention and interrogation
facilities for investigation; and the deprivation of
any communication with the outside world, with his
family, defence counsel, interpreters or independent
doctors. Special attention, in his opinion, should
be paid to the observance of procedural safeguards
for particularly vulnerable categories, in which he
includes women, adolescents, persons with mental
disabilities, the elderly, ethnic minorities, foreigners,
persons without citizenship, the sick, persons with
different sexual orientations (Kogamov 2008: 237).

On the basis of generally accepted concepts,
transfering them in the area of procedural activities
Kogamov M. CH. complements the concept
of paragraph 1 of part 1 of article 111 with the
following definitions: “factual data are inadmissible
as evidence if they are obtained with the use of
violence, which can be both physical and mental:
beatings, bullying, investigative actions at night
time, prolonged non-interrogation of a person in
custody, the provision of physical or psychological
pressure to compel compliance during official
interrogation in the periods before, during and
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after the interrogation procedure, the dissemination
of information, which may harm the rights and
interests of the participant and his relatives. Threats
(intimidation) are also considered as illegal actions:
bringing a person, his or her close relatives to
criminal responsibility, use of detention, physical
violence, etc. «Use of deception, in his opinion,
is equivalent to misleading and “ is expressed in
the message to the person of false information, in
concealment from the person of his real procedural
status in the case, in the promise not to initiate or
stop a criminal case, release from custody, not to
disturb loved ones, not to report to the place of work,
study about the crime, etc.”. He also refers to other
illegal actions as “bribery, blackmail, falsification
of evidence, use of hypnosis, incitement and use of
low feelings, national, racial, religious discord, etc.»
(Kogamov 2008: 237). Such a broad interpretation of
cases of illegality of actions of officials conducting
criminal proceedings leads to the need not only to
a more precise definition of them, but also to the
solution of issues of a procedural nature, consisting
in the conditions of establishing them as grounds for
the recognition of circumstances as inadmissible as
evidence (Jenny McEwan 2007).

In actions committed by bodies conducting
criminal proceedings, persons involved in the case
may also exercise their rights. All these actions are
organically part of the structure of criminal procedure
for the implementation of rights and duties. At the
time, this was noted in foreign legal literature, for
example, M. Johnson Search definitions: the quality
of political life and the problem of corruption
(Johnson 1997).

In practice, the application of these grounds is
extremely rare. These include individual cases of
procedural actions by the head of the investigation
department in the criminal case, which is in the
production of a subordinate investigator, or the
conduct of procedural actions by the investigator
outside the received instructions for the production
of a separate procedural action.

Of considerable interest is the question of
expanding the discursive capabilities of the
investigator to determine the admissibility of
evidence.

The determination of the discursive powers
of the investigator to establish the admissibility
of factual circumstances as evidence in a criminal
case provide us with an opportunity to analyze
this activity at the initial stage of its production.
Discourse means (from lat. discursus-reasoning,
argument) — rational, logical, the opposite intuitive,
sensual. Discursive cognition as based on mind and
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reasoning is often opposed to intuitive cognition,
which is based on direct contemplation and intuition.
However, the distinction between discursive and
intuitive is to some extent relative, since often new
knowledge cannot be obtained by simple logical
reasoning from existing knowledge, but requires
the use of creativity. Discursive knowledge is the
result of coherent, consistent, clear reasoning, in
which each subsequent thought follows from the
previous and determines the subsequent. Discursive
is, for example, knowledge obtained as a result of a
logical conclusion from some general principles of
conclusion relating to a particular case, or knowledge
arising by generalizing some set of facts. Any new
idea, thought, representation arise on the basis of
the previous knowledge, assume understanding
and the formulation of a problem, tasks, demand
conscious and purposeful reflection. After a new
idea has arisen, it requires the development of its
consequences, the establishment of its links with
other ideas, its verification, etc. (Bersugurova 2012:
184).

Therefore, when discussing the powers of persons
entitled to conduct pre-trial criminal proceedings, it
is possible to use the term “discursive powers”, since
the activities of these persons are based on a number
of logical mental operations, which are based on the
need to assess the actual factual data, some of which
are known to them, some of which they should
establish, but logical reasoning about the existence
of these factual circumstances already form the basis
of a number of their decisions. For example, when
establishing only the signs of a criminal offense,
it is possible to make a decision on the beginning
of pre-trial proceedings; at the initial stage of the
proceedings, investigative versions are put forward,
etc. The essence of the discursive powers of the
investigator may be determined on the basis of two
logical concepts “need” and “opportunity”: the need
to solve the problems of inquiry and preliminary
investigation and the ability to determine the order
of their resolution, based on the existing logical
knowledge about the circumstances of the criminal
case; the need to obtain evidence in a criminal case
and the possibility of excluding some factual data
from the amount of evidence, etc.

Recently, it has been noted that the increasing
number of violations of the law by the criminal
prosecution authorities acts as a negative trend.
According to the results of 2017 year, 43 citizens
were released from the temporary detention
facilities of the criminal prosecution bodies,
for non-confirmation of suspicion, 751 illegally
detained citizens were released by prosecutors from
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the premises of law enforcement agencies (Right
3 million Kazakhstanis defended the prosecutors).
The investigator, as a body of criminal prosecution
(article 60 of the criminal procedure code), has broad
powers in activities related to the implementation
of criminal prosecution, exposing the perpetrators
of crimes, protection of citizens from unjustified
prosecution. Admittedly, the criminal procedure
activity of the investigator is expressed in two main
elements: the knowledge of specific facts and the
application of the law to them. According to legal
scholars, in particular, Larin M.A., as a result of this
work achieved a general, specific, next, perspective
and other procedural goals (The term “evidence”
was officially used in the normative decision of the
Supreme Court of Kazakhstan in the decision Ne 15
of June 20, 1986. “On the practice of consideration of
criminal cases by courts with a Protocol form of pre-
trial preparation of materials” 2006: 50; Larin 1970:
50). Therefore, the art of the investigator, in his own
opinion, “is to carefully, accurately decide what
information, to what extent and at what point can
become known to the alleged offender and related
persons, in such a way that it not only does not hurt,
but also helped to achieve the truth.” Savitsky V. M.
noted that ““ in hands of the investigator the powerful
and terrible force ready to bring down on the head
of the accused (suspect) the whole cascade of rather
notable coercive measures is concentrated. This force
is able to invade his home, under normal conditions,
the revered untouchable, open someone else’s eyes
piously guarded the secret of postal items, to remove
a person from the usual operation and dictate a lot
of other severe limitations up to deprivation of the
supreme good — freedom. And all of this can be
used quickly, immediately, and sometimes with
reprehensible haste” (Savitsky 1975: 193). In this
regard, it is very important that, as rightly noted by
Toleubekova B. H., “the activity of investigators was
built on a deep principled basis, basically coinciding
with the general procedural principles”. However,
she admits the existence of features in the principles
of activities of the investigators, which include the
speed of investigation, the procedural autonomy and
the responsibility of the investigator (Toleubekova
1998: 263). Modern changes in the legislative
regulations of the criminal investigation now allow
us to assert that the preliminary investigation can be
carried out both by the investigator, so the definition
of “investigator —body of preliminary investigation”,
often used in the procedural literature is not quite
accurate.

“The essence of the investigation is based on
two basic principles: procedural independence of

the investigator and personal responsibility for the
course and results of the investigation,” consider
Sarsenbaev T. E. and Khan A. L. (Sarsenbaev 2008:
59).

The question of determining the admissibility of
evidence in a criminal case depends on the personal
discretion of the investigator, for example, when
deciding on the beginning of pre-trial proceedings,
because the law indicates that the reasons for the
beginning of pre-trial investigation is the availability
of sufficient data indicating the signs of a criminal
offense, in the absence of circumstances precluding
criminal proceedings. At the same time, the decision
on the possibility (necessity) of starting a pre-trial
investigation is sometimes decided quite arbitrarily.
On the remote control of the duty of Almaty received
a report of the perfect theft of money and valuables
from the apartment of citizen N. When the duty
team arrived at the scene it was found that citizen
N was invited for the ad in the paper a team of
three working to ensure that they dismantled room
divider and took out the trash. When the workers
finished the work and got the calculation, the hostess
found the loss of money and some valuables from
the next room. On a scene there were obvious
traces of footwear of one of workers. The hostess
with the help of neighbors detained workers and
then arrived police officers escorted them to the
duty of the police department. There at survey of
things of workers the stolen money and other values
were found. Instead of conducting an investigation
into the theft, police officers offered the hostess to
return the stolen money and valuables in exchange
for not filing an application for theft. Since the call
about the theft was taken to the remote control of
the police department, the hostess (citizen N) at
the request of the police department had to write
a statement that she allegedly mixed up the place
where she hid the money, and so she withdraws
her statement (Materials of practice of Auezov and
Bostandyk districts police departments of Almaty
for 2016-2017).

The law defines the procedural order of each
procedural action, which is aimed at obtaining
evidence. However, the establishment of the
possibility of investigative actions and the definition
of the range of investigative actions of the law
is entirely at the discretion of the investigator.
Carrying out investigative actions is also possible
at the request of the parties, but the resolution of
petitions is also referred to the discretion of the
investigator. This establishment of the law leads
to the fact that it happens quite often groundless
rejection by investigators of the petitions submitted
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by the parties for the production of an investigative
action in the interests of the requesting party.
Thus the motivating reference of the investigator
to procedural inexpediency of satisfaction of the
declared petition is quite sufficient recognized.

The powers of the investigator to recognize
persons as participants of the criminal process
contain guarantees of observance of the rights and
legitimate interests of the participants of the criminal
process, since their knowledge of their powers gives
them the opportunity to use the entire arsenal of
procedural remedies and self-defense. However,
the recognition of a person as a participant in the
criminal process is also carried out through the prism
of the discursive capabilities of the investigator and
the person conducting the inquiry. Having a real
task to protect the legitimate rights and interests of
participants in the criminal process, investigators
often consider these tasks by determining the
prospects of disclosure of the criminal case and
often, without determining them with sufficient
confidence, delay the decision on the recognition of
a person as a participant in the criminal case. An
example is having the spread of the cases, when
the subject is not explained adequately his right to
a statement of a civil action, and thus exclude the
possibility of protection of material rights within the
framework of the investigated criminal case.

In this regard, the practice of recognizing a
person as a victim and familiarizing him or her with
procedural rights is of interest. Study 100 criminal
cases in Bostandyk and Auezov districts police
showed that the victims promptly examine belonging
to them rights. In an oral interview, the staff of these
police departments explained the reason by the
fact that the victims themselves do not want to get
acquainted with their procedural rights (Materials of
practice of Auezov and Bostandyk districts police
departments of Almaty for 2016-2017).

Due to the aggravation of the situation with
the inviolability of the constitutional rights of the
participants in the criminal process when deciding
on the election of a measure of procedural coercion,
the sanction of a preventive measure in the form of
arrest was transferred to the courts at the legislative
level. However, the initiative of raising the question
of the application of such a measure of restraint is
still mainly owned by investigators, and the decision
on the application of other preventive measures
remained under the jurisdiction of investigators.

Violations of procedural legislation by
investigators have a significant impact on the
prospects for judicial review of the case. However,
only the prosecutor’s supervision is able to
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fully assess the presence of violations of the
criminal procedure legislation by the preliminary
investigation bodies.

Conclusions

1. Conceptual changes in the criminal procedure
legislation have affected the understanding of
the essence of the evidence, forced to turn again
to the problems of determining the properties of
evidence. In practice, the problem of determining
the admissibility of evidence comes to the front side.

2. The exacting attitude of the theory of
criminal procedure law to the concept of evidence
allowed to develop its definition, which included
a sign of admissibility as an integral feature of it,
characterizing the unity of the actual content and
legal form. Criminal procedural form of evidence
is essential, since the quality of evidence depends
not only on the objective properties of the restored
crime event, but also on many other objective
and subjective factors affecting the formation and
reproduction of evidence.

3. The legislative changes introduced in recent
years to article 111 of the code of criminal procedure,
the expansion of the list of factual data inadmissible
as evidence in criminal cases, have created new
procedural legal relations, which should be regarded
as an element of the system of comprehensive
development of guarantees of rights and freedoms
of the individual in criminal proceedings.

4. Definitions of factual data that are inadmissible
as evidence enshrined in article 111 of the code of
criminal procedure and it can be seen as substantive
law. They are fixed in the corresponding connection
with violations of requirements of the criminal
procedural legislation. The very same procedures
for their establishment within the framework of
the ongoing proceedings in the criminal procedure
law does not contain, which creates serious
disagreements in practice.

5. On the basis of the analysis of theoretical
provisions and the emerging law enforcement
practice, a provision is derived on the recognition
of the discursive powers of persons conducting
criminal proceedings to determine the admissibility
of evidence in criminal cases in their proceedings,
since the activities of these entities are based on the
commission of a number of logical mental operations,
which are based on the need to assess the actual facts,
some of which are known to them, some of which
they should establish, however, logical reasoning
about the existence of these factual circumstances
already underlies a number of their decisions.
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MCCAEAOBAHUE CTTOCOBOB COBEPLLIEHUS
YITOAOBHbIX IMNPABOHAPYLUEHUU
C NMPUMEHEHUEM B3PbIBHbIX YCTPOUCTB

B AQHHOW CTaTbe aBTOPOM MOAHUMAIOTCS MPOOAEMbI MPOBEAEHMS HAyYHO 060CHOBAHHOIO aHaAM3a
CnocoboB COBEPLLEHMS YTOAOBHbIX MPABOHAPYLUEHWUIA C MOMOLLbIO B3PbIBHbIX YCTPOMCTB. ABTOP
B CBOEI CTaThe pacKpblBaeT HamboAee 4YacTo BCTPEYAIOLMECS TUMUYHbIE CMOCOObI COBEpLUEHMs!
YFOAOBHbIX MPABOHAPYLUEHUI C MPUMEHEHUEM B3PbIBHbIX YCTPOMCTB, MPOBOAMT MX KAACCUMKALMIO
M OfnpeAeAsieT OCHOBHble XapaKTepUCTUKM. MOXHO KOHCTATMpoBaTb, UTO B COBPEMEHHbIX
YCAOBUSX MPaBOOXPAHUTEAM CTOAKHYAUCb C $IBHOW aKTMBM3aUMeEN KPUMMHAABHOM AEITEAbHOCTM
TEPPOPUCTUYECKMX W 3IKCTPEMUCTCKMX OpraHuMsaumii, B XOA€ KOTOPOW LUMPOKO WCMOAb3YIOTCS
pa3AMyHble B3pbiBHble ycTporcTBa. COOTBETCTBEHHO, BOMPOCHI MPOTUBOAEMCTBUS MPECTYNAEHUSIM,
COBEepLLAEMbIM C MPUMEHEHMEM B3pPbIBHbLIX YCTPOMCTB, NpuobpeAr ocobyio akTyaAbHOCTb. Bonpoc
006 MCCAEAOBaHMM  PACMPOCTPAHEHHbIX CMOCOGOB COBEPLUEHUSI YITOAOBHbIX —[PABOHAPYLLEHMWI,
COMPSIXKEHHBIX C MPUMEHEHMEM B3PbIBHbIX YCTPOMCTB, MMEET He TOAbKO HayYHO-TEOPEeTUYecKYlo,
HO W MPUKAQAHYIO LEeHHOCTb. [puMeHeHWe B3pbIBHbIX YCTPOMCTB MPW COBEPLUEHWUM YrOAOBHOIO
NMpaBOHAPYLIEHNS yKa3biBAeT HA MOBbIWEHHYIO OMacHOCTb AesHus. COOTBETCTBEHHO, paspaboTka
KOMMAeKca Mep MPOTUBOAENCTBUS YrOAOBHbIM MPaBOHAPYLUEHWSIM, COBEPLUAEMbIM C MPUMEHEHWEM
B3PbIBHbIX YCTPOWCTB, B HACTOSILIEE BpPEMS SBASETCS OAHWMM M3 MEepPCrneKTUBHBIX HarnpaBAEHWH
HayUHbIX MCCAEAOBaHWMIA, YTO MPEAONPEAEAEHO AKTMBM3ALMEN AESTEAbHOCTUM B MMpe Pa3AMUHbIX
TEPPOPUCTUYECKMX WM IKCTPEMMCTCKMX OPraHM3aLMii, akTUBHO MCMOAb3YIOWMX B KPUMMHAABHOM
060pOTe B3pbIBHbIE YCTPOWMCTBA M B3pblBUATble BelleCTBa. BbIIBAEHME TUMUUHBIX XapaKTEPUCTUK
CcnocoboB COBEpLUEHUSI PA3AUYHBIX MPABOHAPYLIEHWUI C MPUMEHEHUEM B3PbIBHbIX YCTPOWCTB
MO3BOASIET OMPEAEAUTH aHAAOTMUHBIE AESHMS 1 C GOABLLON AOAEI YBEPEHHOCTU CAEAATb 3aKAIOUEHMe
O MPUYACTHOCTM K HMM OAHMX U Tex ke Aul. Takum 06pa3om, usydeHue crocob6a coBeplueHus
NPECTYNAEHWs, COBEPLUEHHOrO C NMPUMEHEHWEM B3PbIBHOIO YCTPOMCTBA, HEOOXOAMMO AAst ObICTPOrO M
NMPaBUAbHOIO PACKPbITUS YTOAOBHOIO A€AQ.

KatoueBble cAoBa: 6oeBble Mpurachl, B3pblBUaTble BELIECTBA, B3PbIBHbIE YCTPOWMCTBA, OPYXKME,
cnoco6 coBepLleHns yrOAOBHOIO MPaBOHAPYLLEHWS.
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Studying methods of committing criminal offenses
with the use of explosive devices

In this article, the author raises the problem of conducting a scientifically based analysis of the
methods of committing criminal offenses with the help of explosive devices. The author in his article re-
veals the most common typical ways of committing criminal offenses with the use of explosive devices,
classifies them and determines the main characteristics. It can be stated that in modern conditions, law
enforcement officers are faced with a clear intensification of the criminal activities of terrorist and ex-
tremist organizations, during which various explosive devices are widely used. Accordingly, the issues of
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countering crimes committed with the use of explosive devices have acquired particular relevance. The
question of the study of common methods of committing criminal offenses involving the use of explosive
devices has not only scientific-theoretical, but also practical value. The commission of criminal offenses
with the use of explosive devices is one of the factors indicating an increased criminalization of society.
The development of a set of measures to counter criminal offenses committed with the use of explosive
devices is currently one of the promising areas of scientific research, which is predetermined by the in-
creased activity in the world of various terrorist and extremist organizations that actively use explosive
devices and explosives in criminal trafficking. Identifying the typical characteristics of the methods of
committing various offenses with the use of explosive devices allows you to identify similar actions and
with a high degree of confidence to make a conclusion about the involvement of the same persons. Thus,
the study of the method of committing a crime committed with the use of an explosive device is neces-
sary for a quick and proper disclosure of a criminal case.

Key words: ammunition, explosives, explosive devices, weapons, method of committing a criminal
offense.
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JKapfbill KYPbIAFbIHbIH, KbIAMBICTbIK-KYKbIKTbIK,
TYCiHIKTEeMeCiH aHbIKTay Cyparbl TypaAbl

Makanapa aBTOp >KapFbilll KYPbIAFbIAQD KOMEriMEH KbIAMBICTbBIK, KYKbIK OY3YLIbIAbIK, >acay
BAICTEPIiH FbIAbIMU HETi3AEATEH TaAAQY XXYPri3y MBCeAeCiH keTepeai. ABTOP 63 MakKaAaCbIHAQ >KapFblLl
KYPbIAFbIAAPAbI KOAAAQHYMEH KbIAMbBICTBIK, 8peKeTTep >KacayAblH 9AETTEri TOCIAAEPIH aHbIKTar, OAaPAbI
capanaiAbl >koHe Herisri cunaTTamaAapbiH aHblkTarAbl. Kasiprikaraarnaa KyKbik KOpFay opraHAapbIHbIH,
KbI3METKepPAEpPi TEPPOPUCTIK XOHE 3KCTPEMMUCTIK YMbIMAAPAbIH KbIAMBICTbIK, iC-BpeKeTTepiH HaKTbl
KapKbIHAATYbIMEH GeTrne-6eT Ke3AeCKeH, OAAPAbIH, 3aHCbI3 KbI3MeTi 6APbICbIHAQ >KAPFbILL KYPbIAFbIAAD
KeHiHeH KOAAAHYAQ. ThicCiHLLe, XKapFbill KYPbIAFbIAAQPAbI MAAAAAHYMEH >KacaAFaH KbIAMbBICTApFa Kapchbl
TYPY MaceAeAepi epekiie e3eKTiAikke ne 60AAbl. YKapFbilll KYPbIAFbIAAPABI KOAAAHYMEH GAMAAHbICTbI
KbIAMbICTbIK, KYKbIK, OY3YLLbIAbIK, KaCayAblH XaArbl dAICTEPIH 3ePTTEY TypaAbl MOCEAE TEK FbIAbIMU-
TEOPUSIAbIK, FaHa emec, COHbIMeH 6ipre KoAAaHbGaAbl TYPFblAAH MaHbI3Abl. YKapFbilll KYPbIAFbIAAPADI
KOAAQHYMEH KbIAMbICTbIK, KYKbIK, OY3YLLIbIAbIKTAPABIH TiPKEAYi KOFaMAAFbl KbIAMbBICTbIAbIK, AEHIEMiHIH
apTyblH KepceTeTiH hakTopAapAbiH 6ipi 6OAbIN TabblAaAbl. XKapfFbill KYpPbIAFBIAAPABI KOAAAQHYMEH
JKACaAFaH KbIAMbICTbIK, KYKbIK, OY3yLIbIAbIKTAPFA KAPChl IC-KMMbIA XKOHIHAETT KELIEHA LiapaAapAbl
93ipAey Kasipri yakbiTTa FbIAbIMM 3€pPTTEYAEPAIH MEepPCrneKkTUBaAbIK, GarbITTapbiHbiH 6ipi  GOAbIM
TabblAQAbl, OWTKEHI SAEMAE KbIAMBICTBIK, AMHAABIMAAFbI >KAPFbI KYPbIAFbIAAD MEH >KAPbIAFbILL
3aTTapAbl NaMAaAaHATbIH TYPAI AQHKECTIK XKOHE SKCTPEMMCTIK YNbIMAAPAbIH, KbIAMBICTBIK, 6@ACEHAIAIT
ecyAe. Kapfbill KYPbIAFBIAAPABI KOAAQHY apKbIAbl BPTYPAI KYKbIK OY3YLIbIABIK >Kacay 9AiCTEpPiHIH
TUNTIK CMNaTTamaAapbiH GeATiAey yKCac 9peKeTTEPAI aHbIKTayFa XKoHe oAapFa GeAriAi 6ip aramAapAbIH
KaTbICYbl TypaAbl CEHIMAI KOPbITbIHABI >KacayFa MyMKIHAIK 6epeai. OcbiAaniua, KbIAMBICTbIK, iCTi Te3
>K8HEe AYPbIC aLlly YLUiH YKapFbill KYPbIAFbIAAPABI KOAAQHYMEH YKaCaAFaH KbIAMbBICTbI YKacay 8AiCiH »KaH-
JKaKTbl 3epAEALY KaXKeT.

TyiiiH ce3aep: OK-A®pI, >KApbIAFbIW 3aTTap, >KAPFbill KYPbIAFbIAAD, KApy, KbIAMbBICTBIK-KYKbIK,
OY3YLUbIABIKTbI XKacay 9A|Ci.

BBenenue

[Ipectymienus, copepliaeMble ¢ MPUMEHEHUEM
B3pBIBUYATBIX BELIECTB, UCXOAS U3 OLIEHKH HX IOpa-
Karomux CBOI>'ICTB, NOoCATar0OT Ha XM3Hb U UMYIIC-
CTBO HE TOJILKO HAMEUEHHOM KepTBbI, HO U JPYTHX
JIMLL, HEBOJILHO OKA3aBILIMXCS B 30HE nopakeHusl. Mc-
I10JIb30BAHUE B3PBIBHBIX YCTPOMCTB, IOMUMO PUYH-
HEHHUSI HETOCPECTBEHHOTO yIep0da KepTBe, MOKET
OBbITh PACCUMTAHO Ha ONPENENICHHBIH TEPPOPHUCTHU-
yeckuil A3PPEKT — MmoceaTs MaHUKy B OOIIECTBE, CO3-
JlaTh yrpo3y >KM3HU M 3]I0POBBIO HIMPOKOTO Kpyra

yut]. BO3HUKAIOMUI TTPH 3TOM OOIIECTBCHHBIN pe-
30HAHC CO3/IaeT y HacelleHUs OLIyIeHne 0e33alnT-
HOCTH YeJIOBeKa M OecCHiIvs BlacTeil mepes HUMH,
HEYJIOBUMOCTH M 0€3HAKa3aHHOCTH MPECTYTHUKOB.

Hano ormeTuts, 4TO €cr10cod COBEpIICHUS YTo-
JIOBHBIX IPABOHAPYIIEHUH C HCIOJIB30BAaHUEM
B3PBIBHBIX YCTPOHCTB MPEACTABISET OOJBIION Ha-
YUHBINA U IPAKTUYECKUI HHTEPEC JUISl UX PACKPBITUS
B CHJIy TOTO, YTO OH HEMOCPEACTBEHHO B3aUMOCBSI-
3aH C JIMYHOCTBIO IPECTYITHUKA, MECTOM COBEPILIE-
HUS, BPEMEHEM, OCOOEHHOCTSMHU HCIOIb3YEeMOro
Oopyaus MPeCTYMICHUS U T.II.
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OcHOBHAA YaCTh

B teopun yromoBHOTrO mpaBa cIoco0 coBep-
[ICHUS TIPECTYIUICHUSI PACCMATPUBACTCS KaK OJUH
U3 BaXXHBIX JJIEMEHTOB OOBEKTUBHOW CTOPOHHI.
OH oTpakaeT BHENIHIOI CTOPOHY IPECTYIMHOTO
MOCSTaTeNIbCTBA, OIMUCHIBAsE KOHKPETHBIC (HOPMBI
OOIIIECTBEHHO OITACHOTO TMOBEJIEHUS MPECTYITHHKA,
MOBJIEKIINE WM CO3AABIIME YIPO3y NPUUYNHEHUS
ompeneneHHoro Bpeaa. [Ipu sTom cnoco® cosep-
IICHUS TPECTYIICHHUS SBISETCS (haKyJIbTaTUBHBIM
MIPU3HAKOM COCTaBa MPECTYIUICHUS U 000CO0IIETCS
OT MPECTYMHOTO ACSHUS, SIBISIFOIIETOCS OCHOBHBIM
MPU3HAKOM OOBEKTUBHOW CTOPOHBI.

Ho xorma peds maer o0 yroioBHOM IpaBOHa-
pYLICHHH KaK HaOJII0JJacMOM SIBJICHUU JICHCTBU-
TEIBHOCTH, TO CIIOCOO COBEPIICHUS MPECTYILICHHS
(haKTHYECKH CIMBACTCA C TPECTYIHBIM JESTHHEM,
MOCKOJIbKY B TaKOM paKypce CIoco0 COBEpPIICHUS
MPECTYIJICHUSI TOHUMAETCsl KaK COBOKYIIHOCTh
MIPUEMOB U METOJOB, IPUMEHSIEMBIX IIPU COBEPILIEC-
HUU o0mIecTBeHHO oracHoro Aesuus (IlumoBckuit
2014:111).

B3peB kak croco0 COBEpIIeHHS YTOJOBHOTO
MIPaBOHAPYIICHUS MPUHIIUTHATHHO OTINYACTCS OT
WHBIX CIIOCOOOB JIByMSI B3aUMOCBSI3aHHBIMH CBOW-
CTBAMH:

— BBICOKAsT HMHTCHCHBHOCTH Pa3pyIIAIOIIETO
BO3JICHCTBHS;

— OTHOCHUTENBHO HM3KHH YPOBEHb YIPAaBIIsC-
MOCTH.

JelcTBUTEIbHO,  MPUMEHEHUE  B3PBIBHBIX
YCTPOHCTB B OTJIMYUE OT HMPUMEHEHUS, CKAXKEM,
XOJIOJHOTO UM OTHECTPEJILHOTO OpPY’KUS HE HOCHUT
CTPOro HampaBJIEHHOTO XxapakTepa. Brimenepeuunc-
JICHHBIE CBOWCTBA B3PHIBOB TO3BOJSIOT KBaTU(H-
UPOBATh MPUMEHEHHE B3PBIBHBIX YCTPOMCTB Kak
Croco0 COBEpIICHHS MPECTYIUICHUS, ONACHBIN IS
SKU3HU MHOTHX JIFOEH.

Hwuskuit ypoBeHb yIpaBisieMOCTH B3pbIBa 00Y-
CJIOBJIEH CTPEMJICHUEM HCIOJIHUTENS JACHCTBOBATh
HE3aMEeTHO ISl TIOTEpPIIeBIIero W 0e30IMacHo IS
cebsi. B aTuX 1emsix B3phIBHBIC YCTPOWCTBA MacKH-
pPYIOTCS, BHENIHHMI WCTOYHUK JUIS BO30YKICHHUS
B3pbIBa (HAMpUMeEp, AWCTAHIIMOHHOE YCTPOHCTBO
pasuoyIpaBiIIeMOro B3pHIBATElNsl) pacrojaraer-
Ci Ha 3HAUUTEIBHOM PACCTOSHUU OT B3PBIBHOTO
yCTpOiicTBa MO0 HWCIIONB3YIOTCS pa3inyHBIC 3a-
MEJUIUTEIH, TO3BOJIAIONINEG WHUIUUPOBATH B3PBIB
yepes3 OIpeAesICHHOE, MHOIa IMPOJOJIKUTEILHOE,
Bpemsi. [IpuMeHsieTcs SNeKTPUUEeCKUNA I MEXaHu-
YEeCKHI B3pbIBATEIIb, CPA0ATHIBAIOIINI B Pe3yJIbTaTe
0’KMJIa€MbIX JNEHUCTBUU MOTEPIIECBIIEIO, HAIIPUMED,
IIPU BCKPBITUHU MOCBUIKU, MaCKUPYIOLIEH B3PBIBHOE
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YCTPOHCTBO, NPH BKJIIOYCHUHU 3a)KUTAHHUS aBTOMa-
LIMHBI, KOTOpas TallHO 3aMUHUPOBAHA U T.JI.

B moo0HBIX citydasix UCIOJIb30BaHUE B3PbIB-
HOTO YCTPOMCTBA IO3BOJISIET BUHOBHOMY OTCYT-
CTBOBaTb Ha MecTe npoucmectBus. Iloaromy oH
HE BCEerjJa TOYHO 3HAeT, Ha KaKOM pacCTOSHUH OT
B3PBIBHOTO YCTPOWCTBa OyAET HaXOOUTHCS MOTEP-
IIEBIINH B MOMEHT B3pbIBa, KTO MOXKET OKa3aTbCs C
MOTEPIEBIIUM WM OYJeT BMECTO IMOTEPIIEBIIEr0O Ha
MecTe B3phIBa U T.1. Beskoro poaa cinyvyaiiHOCTH, a
TaKXe HEJJOCTaTOYHAasi OCBEAOMJICHHOCTb BO B3PbIB-
HOM JieJie HEepelKO MPHBOAAT K TOMY, YTO B3PHIB
MIPOMCXOJNT HE B TOM MECTE WJIM HE B TO BPEMsI, KaK
9TO OBLIO 33yMaHO.

AHanmM3 TPaKTHKH [IOKa3blBaeT, 4TO BBIOOD
MPECTYIMTHUKOM TOTO WMJIM WHOTO CIoco0a coBep-
LICHUS [IPECTYIUICHUs, CBSI3aHHOIO C HMCIIOJIb30Ba-
HHEM B3DPBIBHBIX YCTPOHCTB, OOYCIIOBIICH PSIOM
(hakTopoB:

1) ObICcTpBIil 2P PEKT TOpaKEeHUS WITH pa3pyIe-
HUsI 00BEKTA IPECTYITHOTO MOCATATEIbCTBA;

2) OTCYTCTBHE HEOOXOIMMOCTH HaXOAUTHCS Psi-
JIOM € OOBEKTOM ITOPAKEHHsI B caM MOMEHT B3pbIBa;

3) MUHUMYM OCTAIOIINXCS CJIENOB IO CpaBHE-
HUIO C IPYTUMH CIIOCOOaMHU COBEPILICHHMS MPECTY-
IUICHUS;

4) mupoxas 30Ha IOPaKeHUs B3PHIBOM;

5) 3ab1aroBpeMeHHast MOJATrOTOBKA B3PhIBA;

6) yIipaBJeHUE B3PbIBOM HA PACCTOSHUM KaK IIPU
HAJIMYMU BU3YAIBHOTO KOHTAKTa C 0OBEKTOM Topa-
KeHus1, Tak ¥ 0e3 TakoBoro (Hukynosa 2008:153).

Ot GakTophl CBA3aHBI C KAUECTBEHHBIMU Xa-
pPaKTEepHCTUKAaMHU B3PBIBHBIX YCTPOWMCTB, KOTOPEIE,
C OJHOH CTOPOHBI, OTKPBIBAIOT MPECTYIMHUKY IIHU-
POKHME JOIOJIHUTENIbHbIE BO3MOKHOCTH ISl CO-
BEPILEHUS MPECTYIICHUS, «YCUIIMBAIOT» €ro Tpe-
CTYITHBIN 3aMbICE]], 00JIErYaloT ero pealn3aluio, ¢
Ipyroil — co37ar0T JOIOJIHUTEIbHBIC CIIOKHOCTH,
3aCTaBIISIONINE JEHCTBOBATh MPECTYITHUKA TIO CXe-
Me, He Bcerja Juisi Hero kenaTenbHoi (Bupiokos
2013: 190).

Hampumep, HemocTatouHas ynpaBisieMOCTb
BO MHOTHX CIIydasiX KOMIICHCHPYETCS HHTEHCHB-
HOCTBIO B3pbIBa. JIMIa, MCIOIB3YIOLINE B3PhIBHBIC
yCTpOICTBA NMPH COBEPIICHNH MTPECTYIIEHHS, HaCTO
MIPUMEHSIIOT 3apsifibl C KOJIWYECTBOM B3PBIBYATOIO
BEIIECTBA, [PEBBIIAIOIIIM JOCTATOUYHOE AJIS MIPH-
YUHEHUSI CMEPTH YeJIOBEKY, HaXOMISIIEMYyCsl HeIlo-
CPEACTBEHHO PSAOM C B3PBIBHBIM YCTPOWCTBOM. B
pe3yibTaTe B3pbIBHAS BOJIHA, PACHPOCTPAHSACH BO
BCE CTOPOHBI, MOPaXKaeT JIFOei 1 MPOU3BOIUT Pa3-
PYLICHUS B pa3HbIX HANPaBICHUSIX.

VHTEHCUBHOCTH B3pbIBA — OJHO M3 OCHOBaHHMU
NPU3HATH MPECTYIICHUS, COBEpIIaeMbIe C MpHMe-
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HccnenoBanne crioco00B COBEPIICHUSI YTOIOBHBIX ITPAaBOHAPYIIEHIH C TPIMEHEHHEM B3PBIBHBIX YCTPOHCTB

HEHHUEM B3PBIBHBIX YCTPOMCTB, MOCATAIOUIMMHU Ha
3HAYUTENHHYIO JIOII0 OXPAaHSEMBIX YTOJOBHBIM 3a-
KOHOM MPaBOOTHOLIEHU. UMEHHO 3TUM ompeaens-
€TCsI TIOBBIIIIEHHAs OOIIEeCTBEHHAs OMACHOCTh KPH-
MUHAJIBHBIX B3pBIBOB. VCmoib30BaHNE B3PHIBHBIX
YCTPONCTB, IOMUMO MPUIHMHECHHS HEITOCPEICTBEH-
HOTO ymep0a )KepTBe, MOKET ObITh PACCUUTAHO HA
oTIpeNieICHHBIN 3(PPEKT — moceaTh CTpax, co3aaTh
yTpO3y KU3HU U 3]I0POBBIO HIMPOKOTO Kpyra JIHUIL.
Bo3zHukaromuii mpu 3ToM 00IIeCTBEHHBIN PE30HAHC
co3/1aeT B OOIIEeCTBE ONIYIICHWE HEYJIOBUMOCTH U
BCEMOTYIIIECTBA TEPPOPHUCTOB, OE33aIUTHOCTH Ye-
JoBeKa M Oeccwius BiacTed mepea HUMH. B cBs3u
C 9TUM BO3HHUKAIOT BOTIPOCHI pa3rpaHUYeHUs Teppo-
pY3Ma ¥ UHBIX MPECTYIUICHUH, IMEIOIINX TePPOPH-
CTHYECKYIO HAIPABICHHOCTh, KOTOPBIE MOTYT OBITh
COBEpIIICHBI C TPUMEHEHNEM B3PBIBHBIX YCTPOMCTB.

Hcnonp3oBanue mpu COBEPIISHUH MPECTyTIe-
HUS B3PBIBHBIX YCTPOWUCTB MPEIONPECISIET CIIOCO0
COBEpIIICHUS MPECTYITHOTO JIESHUSI, HHaUYe TOBOPS,
OpyAusl TPECTYIUICHHSI HUTPAIOT JIETCPMHUHHUPYIO-
LIYIO POJIb TIPH ONPENeNICHUH CoepKaHusl crioco0a
COBEpIIICHUS TPECTYIUICHHA. 371eCh UMEIOTCS CBOE-
I'0 poJia CJI0XKHOCTH, TOCKOJIBKY, €CJIM He BO3HUKAET
0COOBIX CJIOKHOCTEH C YrOJIOBHO-IIPABOBOW OIICH-
KOW JIesTHuM, COBEpIIaeMbIX C MPUMEHEHHUEM OTrHe-
CTpPEIBHOT0, Ta30BOT0, XOJIOAHOTO U APYTUX BUIOB
Opyxkusl, eUHUIHSI KOTOPBIX 3aKpeIlIeHa B 3aKO-
HE, TO OTIPE/ICTICHHS ¥ OTIMCAHNS YeTKUX IPU3HAKOB
B3PBIBHBIX YCTPOMCTB B HOPMATHUBHBIX IPABOBBIX
aKTax, K CO’KaJCHUIO, TIOKa HET.

B3peiBHOE yCTPOWCTBO — 3TO 00OOIIEHHOE T10-
HSTHE B 00JACTH CO3MaHUSI CPENICTB BOOPYIKEHHUS
U HAPOJHOXO3SUCTBEHHBIX W3ACIUN, KOTOPOE OX-
BaThIBaCT M OOETIPUTIACH], U MOIIHBIC 3aPS/IbL, TPH-
MCHSEMbIE B TIPOMBINIJICHHOCTH, W CUTHAJIHHBIC
WU TUPOTEXHUUECKHUE CPEACTBA TUIA B3pbIBIAKE-
TOB, TreTapa U (eiiepBepkoB. COOTBETCTBEHHO, KaK
YKa3bIBAIOT MCCIJIEJIOBATENH, aKTyalbHOM SBISAETCA
npobieMa onpeaeseHnss OTHOCUMOCTH TPEIMETOB
K B3pPBIBHBIM YCTpOICTBaM, 00yCIOBIEHHASI OTCYT-
CTBHEM 3aKOHOJATENbHBIX HOPM, MO3BOJSIOLINX
YETKO OTHECTH TMOJI0O0OHBIC MPEIMETHI K B3PHIBHBIM
yCcTpoiicTBaM JHO0 K IpeIMeTaM, XOTS U TIOX0KHM
Ha B3PBIBHBIC YCTPONCTBA 10 BHEITHEMY BHITY, KOH-
CTPYKTUBHOMY YCTPOHCTBY, CIOCOOY TOPHIBA, O
HAaKO B3PBIBHBIMH YCTPOWCTBAMU HE SBISIONTIMHICS
(ITorynuuckuit 2012:176).

AHnanm3 cnoco0OB COBEPLICHHSI YTOJOBHBIX
MIpaBOHAPYIICHNH, COMPSIKEHHBIX C MPUMEHEHHEM
B3PBIBHBIX YCTPOUCTB, TIO3BOJISIET IPU HATMYUH J0-
CTAaTOYHBIX OCHOBAHUU OMNPECIUTh AHAJIOTHYHBIC
CIIy4ad, 0 KOTOPBIX MOYKHO 3aKJIFOYUTh, YTO OHU CO-
BEPIIICHBI OJTHUM U TEM K€ JTUIIOM (JTUIIaMH).

Pemast Bonpoc 06 aHaIOrHYHOCTH CLIOCOOOB CO-
BEPIIIEHUS] YTOJOBHBIX MPABOHAPYIICHUH, CIEIyeT
YUUTBIBATh, YTO TIOBTOPSIEMOCTH CIIOCOOOB COBEp-
IICHHUS HE MOXKET ObITh TIOCTOSIHHOM W HEM3MEHHOM.
[ToBTOpsieTCcs NMuUIb HEKUM KOMIUIEKC ACHCTBUM, a
HE BCe JICWCTBUSI WIIM MPHU3HAKU crioco0a yrojos-
HOTO TIpaBOHApyIIeHUs. [l03TOMy COBOKYITHOCTB
STHX TPU3HAKOB IO3BOJISIET TOBOPUTH O COBEpIIIe-
HHH YTOJIOBHOI'O IIPABOHAPYILIECHUS OTHUM U TEM XKe
JIUIIOM TOJBKO B PEJKUX CIyYasiX: €Cld B CIIOCO0e
JICUCTBUI HAJIUIIO COBOKYIMHOCTh BUJIOBBIX MPHU3HA-
KOB, O0Opa3ymoIux cOouYeTaHue, MOBTOPEHHE KOTO-
poro B JIEHCTBUSIX JIPYTHX JHUI] MAJIOBEPOSTHO, TO
€CTh UMEIOTCS TIPU3HAKH, WHINBUYAJTH3UPYIOIIHe
JUYHOCTHh MPECTYNMHUKA. B OONbIIMHCTBE clydyaes
MOJKHO JIUIIIb MTPE/IIOJIaraTh MPUHAIC)KHOCTD Ipe-
CTYITHUKA K TOW WJIM MHOM Tpymme JuI, o0iaaaro-
X CXOXKXMMU HaBbIKaMU U YMCHUSMU.

OCco0OEHHOCTBIO MPECTYILICHUH, COBEPIICHHBIX
C TPUMEHEHHWEM B3PBIBHBIX YCTPOWCTB, SBISAETCA
MHOJKECTBEHHOCTh CJIEJIOB, OOHApyKMBA€MbIX Ha
MECTe MPECTYIUICHUs, KOTOPbIE MOXHO IO/pa3ie-
JUTH Ha CJIEAYIONINE TPYIIIHL:

1. Jleranu caMOro yCTpOHCTBA — OCKOJIKH U CO-
C/IMHUTEIIbHBIC YaCTH, HalJICHHBIC B JOCTATOYHOM
KOJIMYECTBE, CHOCOOHBI yKa3aTh CJIEIOBATENI0 Ha
THUII B3PBIBHOTO YCTPOUCTBA, BEIMYUHY €0 3apsija;
OCTaTKH XUMHUYECKHUX BEIIECTB JIAIOT CBEJCHHS O
MECTe WX U3TOTOBIIEHUS; TPACOIOTHUECKHUE MTPH3HA-
KM Ha OCKOJIKaX, 00pa3oBaHHbIC TIpU 00paboTKe Jie-
TaJeil, TOMOTaIOT YCTAHOBUTH BHJl 000OPYI0BaHUS U
THTI HHCTPYMEHTOB, TPUMEHSBIIUXCS TIPH €TI0 H3T0-
TOBJICHHH, a TAK)KE KBUTH(UKAIMIO IPECTYITHHUKA.

2. Cnenpl, 0Opa3oBaBIIvecs Ha 00BEKTaX MaTe-
pHAIEHOTO MHpa, TOBOPAT O B3PHIBHOW CHIIE TPH-
MEHEHHOTO B3pPBIBHOTO YCTPOUCTBA.

3. IIpoayKThl B3pbIBA — 3TO KOMIUIEKC ra300-
Opa3HBIX W KOHICHCHPOBAHHBIX BEIIECTB, BO3HUK-
IUX B pe3yjbTaTe B3pPBIBHOW PEaKLUU, a TaKKe
OCTaTKH MaTepHaliOB, UCIIOIH30BAHHBIX B COCTaBE
ycTpoiicta (Bammukapamos 2015:117).

COOTBETCTBEHHO, YTOOBI UCCIIEIOBATh BCE NME-
IOIIUECS] HA MECTE TPOMCIICCTBHS CIIEIbI C OMNTH-
MaJBLHOH MOTHOTOH B 3(pPEKTUBHOCTRIO, TIPOBEIE-
HHUE TAaKOI'0 CJICJICTBEHHOIO JCHUCTBUS, KAaK OCMOTP
MeCTa TPOMCIIECTBHS, OHKHO OPTaHU30BBIBATHCS
C TpUBJICYEHWEM KBaJHU(HUIIMPOBAHHOTO CIIEIH-
anucta B cdepe B3PHIBOTEXHUKH M B3PHIBHOTO
nena. 3HAYeHHWE TPAMOTHOW ITOMOIM CIEIHalU-
CTa TP HCCIEeIOBAaHUH CITOCO0a COBEPIICHUS yTo-
JIOBHOT'O IIPABOHAPYILIEHHUS IIYTEM B3pbIBa TPYIHO
MEPEOLICHUTb.

Ilon ctocobomM coBepIIeHHsT YTOJIOBHOTO Ipa-
BOHapyHICHUA IMOHUMACTCA ACTCPMHUHHUPOBAHHAA
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JUYHOCTBIO CYOBEKTa, MPEIMETOM TOCATATelhb-
CTBa M OOCTOATENLCTBAMH CHCTEMA €ro JCHCTBHM,
HanpaBJieHHAsT Ha JIOCTH)KEHUE TMPECTYIHOU LENn
(ABepbsHoBa 1995: 48). B cocrarsirolyto criocoda
COBEPILEHUS CUCTEMY ACUCTBUI BXOJUT AEATEIb-
HOCTh JIMLA (TPYMIBI JIMI) MO MOATOTOBKE, HEMO-
CPEJICTBEHHOMY COBEPILIEHHUIO M COKPBITHIO CIIEA0B
YTOJIOBHOTO TTPaBOHAPYIIICHUSI.

3yiikoB I'.I"., ToBOpsi O crocobe coBepIICHUs
NPECTYIUICHHS, OTMEYall, YTO 3TO Bceraa 0oJee Win
MeHee CIIOKHBIHN aKT CO3HATEIFHOTO, HAIIPABIISIEMO-
ro BoJieil moBeneHus: yenoBeka. Crocol sBisteTcs
HEOOXOJUMBIM 3JIEMEHTOM KaXXIOTO IMPECTYITHOTrO
JIeSTHYS, TOCKOJIBKY JTF000€ M3 HUX OCYIIECTBISETCS
MOCPEJICTBOM OTPEICIIEHHOT O TIOBEICHHsSI CyOhEKTa,
HaMEpPEHUsI KOTOPOT'O HE MOTYT OBITh pealln30BaHbI
nHade. [l HaydHOTO O0OOCHOBAHMS HCIOJIH30BaA-
HUSI JIAHHBIX O CIIOCO0aX COBEPILEHHsS MPECTyIlIe-
HUH B 00pb0E ¢ MpecTynmHOCTHIO HanboJiee BaKHOE
3HaueHHE MMEET pelIeHre BOIpoca O JEeTePMUHU-
POBaHHOCTH CITIOCOOOB COBEPIICHHUS MTPECTYTUICHHUH,
TO €CThb O TOM, YeM M KaK 00YyCJIOBJIEHO UX COAEp-
JKaHWe, CBOOO THA WITH JIETEPMUHHUPOBAHA BOJIS TIpe-
CTYIIHHKA, OTpelesiionero (GopMbl CBOEro Ipe-
CTYIIHOTO TOBEJCHHUS, KAK COOTHOCATCSI TIPU STOM
cB000/1a 1 HE0OXOmMMOCTh (3yiikoB 1970:16).

Taxk, /I.A. MoxopoB oTMeUaeT, 94TO B KpUMHUHA-
JMCTUYECKOM CMBICIIE TIOA CIIOCOOOM COBEPILCHHMS
MIPECTYIUICHHS 1IEIeCO00Pa3HO MMOHUMATh «00BEK-
TUBHO M CYOBEKTHBHO OOYCIIOBJICHHYH) CHCTEMY
MOBEJICHUS CyObEKTa /10, B MOMEHT U T1OCJIE COBEp-
IICHNS TIPECTYIUICHHS], OCTABIISIONIYIO0 Pa3IMYHOTO
poJia XapaKkTepHbIE CJIE/Ibl, TIO3BOJISIONINE C TOMO-
b0 KPUMUHAIUCTHYECKUX TPUEMOB U CPEJICTB
MOJTYYUTh TIPEJICTaBIEHHE O CYTH MPOUCIIEIIIETO,
cBOEOOpa3UM TPECTYIMHOTO TIOBEJICHHS IPaBOHA-
PYILIUTENS, €r0 OTACIBHBIX JIMYHOCTHBIX JaHHBIX U
COOTBETCTBEHHO ONPE/ENIUTh HanOoJee ONTHMaTb-
HBIE METOJIbI PEIICHUs 3a/la4 PacciieIOBaHUs IIpe-
crymieHus» (Moxopos 2006: 76).

HccnenoBanne mMatepuasoB psa yroJOBHBIX,
ONEePaTHUBHO-TIOUCKOBBIX U OMEPaTHBHBIX JEI IO
MPECTYIUICHUSIM, COTPSDKCHHBIM C TPUMEHEHHEM
B3PBIBHBIX YCTPOWCTB, TTO3BOJIMJIO BBHIIEIHUTH HaW-
0oJiee THITMYHBIE CTIOCOOBI COBEPIICHUS] 3TUX yTro-
JIOBHBIX MTPaBOHAPYIICHUH.

C yderoMm wLened U XxapakTepa UCIOJb30BAHUS
B3PBIBHOT'O YCTPOHCTBA X MOKHO KJIACCH(DUIIHPO-
BaTh KaK COBEpIIIaeMEbIC:

a) OTKPBITBIM CITOCOOOM;

0) 3aMacKUPOBAHHBIM CIIOCOOOM.

OTKpBITBIA CIIOCOO 3aKIFOYAETCS B TOM, YTO
MIPECTYIHUK HE CKPBIBAET CBOMX MPOTHBOIPABHBIX
neiictBuid. IloTeprieBmIMil OCO3HAET WX XapakTep
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1 OIMAcHOCTb, a B PsiJie CIy4aeB CIOCOOCH OKa3aTh
nporuBoeiicteue (Jlayxun 2016: 290).

3aMacKUpOBAaHHBIA CIIOCOO XapaKTepHU3yeTcs
TIIATEFHO TOATOTOBJICHHBIMA M  CIIAHUPOBAH-
HBIMH JIEHCTBHUSIMH TIpecTynmHHKa. OH HOCHUT 3Ha-
YUTEJIHHO OoJiee M30LIPeHHbIN XapakTep. Kak mpa-
BUJIO, MOCTPAJaBIINi HE 3HAET O TOTOBSIIEMCS B
OTHOIIIEHUH €T'0 PECTYIJICHUH, TIOATOMY HE MOYKET
OLIEHUTh OTACHOCTH TIOCJIEACTBUI TpeArpuHUMae-
MOTO B OTHOLICHUHU €r0 MPECTYHMHOTO MOCSTaTeIb-
cTBa. B HEKOTOPBIX cllyyasix OTEPIEBIINNA CBOUMU
JNEHCTBUSMH HHUIIUUPYET B3PbIB (HaIIpuMep, Koraa
B3pPBIBHOE YCTPOWCTBO YCTAHOBJICHO B IIOCBUIKE,
aJIpECOBAaHHON MOTEPIEBIIEMY, 1 cpadaThIBaeT NpH
€€ BCKPBITHH).

3aduKCcHpOBaHO HCIONB30BaHUE TAKOTO CIIO-
co0a coBepIIeHHUs TMPECTYIUICHHS B Pa3HBIX CITy-
YJadgX — MUHHUPOBAHUEC aBTOMAIIMHbBI, MUHUPOBAHUC
nBepeil mudTa, KBapTHP, OQUCOB U IPYTUX TTOME-
[IEeHUH, HWCTOJIh30BAHNE MHUH-JIOBYIIEK, KOTOPKIC
1oJ10pachIBAIMCh WK NIEPEIaBAINCH MOTEPIICBIINM
B BH/JIE TIOCBUIOK, CBEPTKOB, CyMOK U APYT'HX Hpea-
METOB H JIp.

Br160op Takoro crocoda nmpecTyIuieHust BO MHO-
T'OM CBSI3aH CO CTPEMJICHHEM MPECTYIMHUKA T00UTh-
Csl TIPECTYIHOTO pe3yJibTara IyTeM HpUIHHEHUS
MaKCHUMAJIbHOTO Pa3pyILIUTEIbHOTO BO3AEUCTBUS U
pu 3TOM H30exath pazodnauenus. Bmecre ¢ Tem,
3HAYUTENHHYIO 100 (0K00 38%) cocTaBmIM /iena,
A€ OCJIbKO BUHOBHOI'O JIHIIA ObBLIIO HE IMPUINHCHHUE
TSDKKOTO BpeJia, a COBEPIICHUE YIPOXKAIOIIUX U 3a-
myruBatonux Aevicteuit (Cmamos 2015: 27).

HauGonee pacmpocTpaHeHHbIE B3PBIBBI aBTO-
TPAaHCIOPTHBIX CPEJICTB OOJIAAAIOT CBOEU CIIell-
ndukoit. MecTo 3akiagKd 3apsga, Kak IMPaBHIIO,
OIIpEAEIAETCS MPECIENYEMBIMU IIPU DTOM LIEIAMU.
Jnist HaHeceHHsI MaTepUabHOTO yiiepOa B3phIBHOE
YCTPOMCTBO yCTaHABJIMBAETCS OKOJIO KOJEC, B Me-
CTE pacroyiokeHuss OeH3o0aKa WM IMoJ| KapTepoM
qeurarens. [Ipy MoKyIIeHuW Ha JKU3Hb BOJUTEINS
WM TIACCaKUPa B3PBIBHOE YCTPOWCTBO pa3Meria-
€TCA 3a CUACHUAMU WK 11O HUMHU (B TOM 4YHCJIE U
CHapy»H MO AHUILEM, HAIPUMEP C TOMOIIBIO Mar-
HHTA), a TAKXKE B TIOJIOCTSIX ITAHETH IPHOOPOB JTHOO
C BHEILIHEH CTOPOHBI KOPILyCa CAJIOHA 10 KPBILIKOMI
KaroTa B HETOCPEICTBEHHOM OJIN30CTH OT PyJieBOH
KOJIOHKH.

st 3THUX 1neield NPUMEHSIOTCS  B3pPBIBHBIE
YCTPOHCTBA C MEXaHWYECKUM M BJIEKTPHYECKUM
croco0aMy B3pBIBAHMUSA, YaIlle BCETO B KAYECTBE UC-
TOYHHKA SJICKTPOIIUTAHUA HCIIOJIB3YCTCA aKKyMy-
JSITOP aBTOMOOMJISL.

[Ipu ncronp30BaHNM MEXaHHYECKOTO CIIocoda
NOJIPBIBA, KaK MPaBUIIO, PEan3yeTcsl OfHa U3 Clie-
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JOYIOIUX CXEM CAMOJEIBHOIO MPEIOXPAHUTENBHO-
HCTIOTHUTEIHFHOTO MEXaHNU3Ma!

— CpPEeACTBO B3pBIBaHUs CpadaThIBACT OT JaBiie-
HUS KoJeca B HadaJIbHBII MOMEHT JBM)KEHHUS aBTO-
MOOUIIS;

— CpEACTBO B3pHIBAHWA TPUBOJIWTCS B JIEH-
CTBHE B HAYaJIbHBI MOMEHT JBHKCHUS aBTOMOOHJIS
YeKOH (M 3aMBIKaTesIeM ), TIPOBOJIOTHAS (BEPEBOU-
Hasl) TAra KOTOPOM 3aKperuieHa CBOOOAHBIM KOHIIOM
3a HETOABM)KHBIM TpeaMeT (IepeBo, OOpAIOPHBIH
KaMeHb, PEHIETKY JOPOKHOTO OTPaXKACHUS U T.]1.);

— CpenCTBO B3pHIBaHMA CpabaThIBaeT 3a CYET
YEKH, BBIIEPIMBAEMOI TSroi, HamMaThIBaIOIIEHCS B
HavYaJbHBIA MOMEHT JIBUKEHHUS aBTOMOOWIIS HA €T0
Bpalaronmecs AeTany (HanpuMep, Ha KpeCTOBUHY
KOJICHYATOTO Baja).

[Ipu ucmonp30BaHNMU IEKTPHUECKOTO CIIOCO0a
B3pbIBaHMS MCIIOJIHUTENbHBI MEXaHU3M B3PBIBHO-
ro yCTpoHcTBa MOXKET OBITh MOJKIIOUEH MPaKTH-
YEeCKH K JIF0OOMY AJIEMEHTY HH3KOBOJBTHOM YacCTH
ANEKTPUIECKOI CXEMBl aBTOMOOMIIA (K 3aMKY 3aXKH-
TaHWs, K KaTyIIKe 3a)KUTaHNs, K JBUTATENIO CTEKIIO-
OYHCTHUTENCH, K KOHTYPY rabapuTHBIX OTHEH U T.1.).

B3pbIBer aBTOMOOWMIIEH B IBUKEHNUH, KaK MTPaBH-
JI0, CBSI3aHBI C BO3JIEHCTBHEM Ha B3pPBIBHOE YCTpPOii-
CTBO BTOPHUYHBIX 3JIEMEHTOB JJIEKTPOCXEMBI aBTO-
MOOWIIsL (HampuMep, KOHTypa BKJIIOYSHHSI CHUTHAa
MIOBOPOTA, CTOI-CHUTHANOB, (hap, TpPUKypHUBaTENs)
WM ¢ IPUMEHEHNEM JAUCTaHIIMOHHOTO YIPaBICHUS
CPEICTBOM B3pBIBaHUS 1O cMapT(OHY, paJroKaHa-
Jy, UCTIOJIb30BAHNEM B3PBIBHBIX YCTPONCTB C MeXa-
HU3MOM 3aMeJIeHHS U JIp.

AHanu3 MecT COBEpIIEHHS KPUMHHAIBHBIX
B3pPBIBOB ITOKA3bIBAET, YTO /IS B3PHIBOB B MTOMeETIIE-
Husx (mpubnusutensHo 30% BceX B3PBIBOB), IMpe-
JKJI€ BCETO B IMOJIBE3ax, OKOJIO KBAPTHP U OPHUCOB
XapakTepHO TPUMEHEHUE B3PBIBHBIX YCTpPOMCTB
TUTIA TIOAPBIBHBIX 3apsS/IOB WU MHH 3aMEIJIEHHOTO
JIEHCTBHS, KOTOpBIE YCTAaHAaBIMBAIOTCA y JBEpEil,
OKOH, CTEeH TOMEIIEHUI, © MOTYT YIPaBISATHCS MO
panuo niu npoBogam (Cmaunos 2015: 29). Vnpas-
JisieMbIe B3PhIBHBIE YCTPONUCTBA C TPEAOXPaHUTEIb-
HO-HCIIOJTHUTEIBbHBIMA MEXaHW3MaMH Ha OCHOBE
paavonepeaomnuX U MPHHAMAIONNX YCTPOMHCTB
yalle BCero MpUMEHSIOTCS B LIESIX COBEPILIECHUS 3a-
Ka3HBIX yOWHCTB. B OONbpIIMHCTBE CiydaeB Takue
CaMOJIeJIbHBIE B3PBIBHBIE YCTPOMCTBA CO/AEpKaT B
CBOEU KOHCTPYKIIMU AJIIEMEHTHI U YCTPOMCTBA MPO-
MBILIJICHHOTO POM3BOACTBA, 00ECIICUHBAIOLINE
BBICOKYIO Ha/IEKHOCTh X CpabaThIBaHUSI.

B mpaktuke nesTeNTbHOCTH OPraHOB BHYTPEH-
HUX JIeJ] WMEIOT MECTO CIlydad HCTOIb30BAHUA
CaMOJIEJIBHBIX B3PBIBHBIX YCTPOWCTB THIIA MHHBI-

(IOBYWIKW», KOTOpBIE MpPEANOJaraloT MpUMEHe-
HUE B MX KOHCTPYKIIMU CHEIM(PHUECKUX HCTIOTHH-
TEJIbHBIX MEXaHU3MOB M MACKHUPYIOIINX 000JI0YEK.
Hambomnee wacTto BcTpedaeTcsi MacKHpPOBKa IOJ
3JIEKTPOOBITOBBIE TPHOOPHI (3TEKTPOYOHAPD, INNEK-
TPOOPHUTBY, MBIIECOC U JIp.), AyAHOANIIapaTypy, IMo-
YTOBBIC MOCBUIKK M OaHJEPOIIH, KHUTH.

B KOHCTpyKUMSIX B3pBIBHBIX YCTPOMCTB THIA
OOBEKTHOM MHHBI YacTO HCIIONB3YIOTCS TPEo-
XpaHUTEIHbHO-UCTIOTHUTEIbHBIE MEXaHU3MBI C 3a-
MEJIEHUEM HadaJbHOI'O0 MOMEHTAa WHUIIMMPOBAHUS
B3PbIBA, YTO B CBOK OUYEPENb MTO3BOJISET OCYIIECT-
BIISITh CKPBITYIO YCTAHOBKY B3PBIBHOTO YCTpPOICTBa
Y €T0 UCTIOIh30BaHNe 0e3 HeTIOCPEICTBEHHOTO ITPH-
CYyTCTBUSI Ha MECTE INPOUCILIECTBHA JIMIA, COBEp-
IIMBILETO TPECTYIICHNE.

B3pbIBHBIE yCTpOWCTBA 3TOTO THIIA Yallle BCETO
MPUMEHSIOTCS TPECTYITHUKAMHU B LEISIX OCYIIECT-
BIICHUSI JMBEPCUM M TEPPOPUCTUYECKHX aKTOB,
YHUYTOKEHUS WM TIOBPEXKICHHUS HWMYIIECTBA, B
YaCTHOCTH, JUIsl MOJPbIBA 3AaHUHN, pa3IUUYHBIX CO-
OpyKEHUH.

B suBape 2019 rona corpyaaukamu KHBE Gbina
3ajiep)kaHa TpyNa WHOCTPAHHBIX TpakaaH (BbI-
xoxaueB u3 LlenTpansHol A3nm), MOI03pEeBaEMBbIX
B TIOJITOTOBKE TEPPOPUCTHUECKHX aKkToB B Kazax-
ctane. Bo Bpems o0bIcka 1o MECTy UX BPEMEHHOTO
MPOXKUBAHUS OOHAPYXKEHBI M HM3IBSATHl KOMIIOHEH-
Thl A1 W3TOTOBJIEHUS CaMOJIEJIBHBIX B3pPBIBHBIX
YCTPOMCTB OOJBINON MOIIHOCTH, OpYyXHe u Ooe-
npumnacel kK HeMy. [lo Bepcuu ciencTus, 3aaepxan-
HbIE JMIa JEHCTBOBAIM IO 33JaHUIO U IOJA PYKO-
BOJICTBOM MpPEOBIBAIOIIMX 3a TPaHULed OOCBHKOB
JAUNII. Tlo 3TM ke AaHHBIM, TEPPOPUCTUUECKHE
AKThl C IPUMEHEHNEM B3pBIBHBIX YCTPOWCTB Mpe-
MOJIaraJiuCh K MPOBEACHUIO B I'. AJIMAaThl B MECTax
MacCOBOT'0 HaXOKJEHHs I'Pa)JTaHCKOTO HACEIECHUS
(https://forbes.kz, 2019).

Kak moxaspIBaeT MpakTHKa, BEIOOp B KauecTBe
crocoba COBEpIICHUSI TPECTYIICHUS HCIOIh30Ba-
HUSI B3PBIBHBIX YCTPOMCTB TpeOYeT OT MPeCTyIMHUKA
OTIpEICJICHHON TTOATOTOBKY ¥ KBaTHpUKanuu. Peun
UJET O CTENEHU OCBEJIOMIIEHHOCTH BHHOBHBIX OT-
HOCHUTEJIBHO CBOMCTB M TPUHIIUIA JEHCTBUS B3PbIB-
HBIX YCTPOMCTB, a TaKK€ UX OTHOIIEHHU K B3pBIB-
HOMY U CallepHOMY J€y.

Kak orMmeuaroT wuccienoBaTeny, BBIOOpD TOTO
WJIM MHOTO CPEJICTBA COBEPIICHNUS B3PhIBA 00YCIIOB-
JIeH MHOTUMH OOCTOSITENILCTBAMH, CPEAN KOTOPBIX
OCHOBHBIMH SIBJIIFOTCS CJICTYIOIIME:

— BO3MOXHOCTH UMETH TO WJIM MHOE B3PBIBHOE
YCTPONCTBO U B3PHIBYATOC BEIIESCTBO ((PUHAHCOBBIC
CBSI3U, MECTO CITYOBI WJIM paboTHI U T. 11.);
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— HaJIW4Yue 3HAHUU U HABBIKOB BO B3PBHIBHOM
JleJie ¥ CMEKHBIX OTPacisiX (B3PBHIBOTEXHHUKA, XH-
MU, JICKTPOHHUKA U T. I1.);

— TIOCTaBJIeHHAs 1enb (yOWHCTBO, YHHYTOXE-
HUE UMYIIECTBA, yrpo3a U T. I1.);

— XapakTep 00bEeKTa MoCITaTeNbCTBA (HaIHIne
OXpaHbl, BO3MOXHOCTU JIOCTYIa, CTENEHb 3allld-
MIEHHOCTH, JIMYHBIC KaYeCTBA KEPTBHI U T. 11.);

— JIMYHOCTHBIE KA4eCTBA MPECTYITHUKA (3KECTO-
KOCTb, 1€pP30CTh, TpycocTh U T. 11.) (CabanoB 2008:
224).

KBannumupoBaHHO COBEPIIUTH TMPECTYTLIC-
HUE C IPUMEHEHUEM B3PBIBHOTO YCTPONUCTBA MOXKET
JIUTITH JIAI0, KOTOPOE XOTs OBl B OOIIMX YepTax 3Ha-
KOMO C TEXHHUKOU B3PBIBHOTO JI€JIa, 3HAET MPUHIUI
JICUCTBUSA U CBOMCTBA B3PHIBUATHIX BEIIECTB, YMEET
¢ HUM oOpamaThcsi. MOXHO BBIJICIIUTH TPH OCHOB-
HBIC TPYTIBI JIUI] B 3aBUCHMOCTH OT MCTOYHUKA U
YPOBHS 3HAHUH B 3TOW 001aCTH.

IlepByto Tpymmy COCTaBIAIOT CHEIHATUCTHI-
B3PBIBOTEXHUKH U CaNlepbl BOOPYKEHHBIX CUJI, HAU-
0ojiee XOpOIIO 3HAKOMBIE ¢ TEXHUKOH B3pPBIBHOTO
Jiena, obnaaaroiue npodeccuoHaIbHBIMU HaBBIKA-
MH B M3TOTOBJICHUU B3PBIBHOTO YCTPOMCTBA U CO-
BEPIICHUU B3PBIBOB.

Ko BTOpOi1 rpyrnmne MOXHO OTHECTH TeX JIHUII,
KOTOpBIC HE UMEIOT MPO(EeCCUOHATBHON MOJITOTOB-
KH, HO 3HAKOMBI C B3PBIBHBIM JICJIOM I10 POAY CBOCH
po(h)eCCUOHANBHON WM CIY)KEOHOH e TelIbHO-
CTH (maxTepsl, OypUIIbIINKNA, OXPAHHUKA CKIIAJ0B
B3PBIBYATHIX MAaTEPHAIIOB U JIp.), BOCHHOCITYKAIIHe
BOOPY)KCHHBIX CHJI M YIaCTHUKH OOCBBIX JACHCTBUI
B MEXHAIMOHATLHBIX KOH(DIMKTAX.

TpeTpio TPyMITy COCTAaBIAIOT JIHIA, HE MMEIO-
npe NpoPeCcCHOHALHOW TOJATOTOBKH U IO POJY
CcBOCH pabOTHI HE CBSI3aHHBIC C B3PBHIBHBIM JICIIOM.
Js Takux AUl UCTOYHUKOM CBEICHUU O TEXHUKE
MIPOU3BOJICTBA B3PHIBOB MOXKET CIIYKHTH CaMOCTO-
STEIbHOE HM3yYCHUE JUTEPaTypbl, dKCICPUMECHTHU-
pOBaHUE B3PBIBUATHIMH MaTe€pUaTaMH, KOHCYJIb-
Tallud OCBEJOMJICHHBIX JUI. B mocnennee Bpems
YYaCTHIINCh CIy4YaW H3TOTOBJICHHS CaMOJEIHHBIX
B3PBIBHBIX YCTPOUCTB MO UHCTPYKIUSM B HHTEpHE-
T€, B CHITy YeT0 HEOJHOKPATHO TTOAHUMAJICS BOTIPOC
0 He0OXOIMMOCTH BEJICHHS Ha TIOCTOSTHHON OCHOBE
MOHUTOPHHTA paguKaIbHBIX caiitoB (Myxtapos /l.,
2019).

OC0OEHHOCTRIO HCCIIEAYeMON KaTeropuu IIpe-
CTYITHUKOB, OTJIMYAIOIIEeH UX OT OOJBIIMHCTBA Ha-
CHUJIBCTBEHHBIX TIPECTYITHUKOB, SBISICTCS TO, YTO
B COBEPILICHHBIX UMU MPECTYIUICHUSAX HE HAXOISAT
BBIPOKCHHUE TAaKHE YEPTHI, KaK MPEUMYIIESCTBEHHO
UMITYJILCUBHBIA U pe(ICKCUBHBIA XapaKTep IMOBe-
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nenus. Beibupas B KauecTBe OpyAus NPECTYIIICHUS
B3pPBIBHOE YCTPOWCTBO, MPECTYMHHK CTPEMHTCS B
TaKUX CIydasx JOOUTbCS MaKCHUMaJbHOTO pas3py-
[IMTEILHOTO W TICHXOJIOTUYECKOTO BO3ACHUCTBHS,
MOpOH HE OCTAaHABJIMBASCh Mepes] OMacCHOCTHIO
MPUYMHEHUSI CMEPTH WIJIH TEJIECHBIX TTOBPEXKICHHN
camoMy cebe. bombIIMHCTBO NpecTyIIeHUH ¢ Mpu-
MEHECHHEM B3PBIBHBIX YCTPOWCTB OBUIM OCYIIECT-
BJICHBI XJIaJJHOKPOBHO, C 3apaHee 00 yMaHHBIM Ha-
MEpEHHUEM, YTO CBHJIETEIHCTBYET O TOBBIIICHHON
OTIACHOCTH 3TUX JIMLI.

AHanmM3 MaTepuasioB YTrOJOBHBIX JeJ, CBS-
3aHHBIX C NMPUMEHEHHEM B3PBIBHBIX YCTPONCTB B
Kazaxcrane, CBHJIICTEIBCTBYET O TOM, YTO CpEIH
JIMIl, COBEPIUUBIIMX TMPECTYIJICHUSI C IpHMEHE-
HUEM B3PBIBHBIX YCTPOWCTB, OTHOCHTEIBHO PEIKO
BCTPEYAIOTCSl Camlepbl M CIEHHATHCTHI-B3PHIBHU-
ku. Ha Ham B3rJisi)1, 3T0 OOBSCHSETCS, BO-TIEPBBIX,
CPaBHHUTEIBHO MaJIBIM YWCIIOM JIML, OOJIadarolInx
podeCcCHOHANEHBIMU HABBIKAMU B3PBIBHOTO JIEJIA;
BO-BTOPBIX, IPOPUIAKTUIECKOE BO3ICHCTBHE UME-
0T CYIIECTBYIOIIHE MTPABOBBIC OIPAHHUYCHUS B OT-
HOIICHWU TaKUX JIML CTPOras MpoOBEpKa U OTOOp
IpU UX TpueMe Ha paboTy, OCTAHOBKA Ha y4eT B
MOJpa3eNiCHUAX JIMLEH3UOHHO-Pa3peLINTEIbHON
paboThl OPraHOB BHYTPEHHUX JIEJI U PAOHHBIX BO-
EHHBIX KOMHCCapHaTax.

BMmecte ¢ Tem, mpoucxojsiiee B TMOCIETHHE
rofpl pasieiicHue TpyAa B KPUMHUHAIBHOH cpe-
Jie, TIMPOKOE PacHpOCTpaHEHHE OPraHM30BaHHBIX
(hopM TpECTyNHOH AEATENPHOCTH HE HMCKIIOYAIOT
BO3MOXHOCTb YYaCTHsI OTHX JIUII B KAYECTBE TEXHH-
YECKHUX CIELHUAIMCTOB, MPEIOCTABISIOMINX B3PhIB-
yarble BEIIECTBA W CPEJICTBA B3PHIBAHMUS, M3TOTO-
BUTEJICH B3PBIBHBIX YCTPOMCTB, KOHCYJIBTAHTOB TIO
Pa3IMYHBIM BOTIPOCAM, CBSI3aHHBIM C TEXHOJIOTHEH
B3pBIBa, OCOOCHHOCTSIMUA M3TOTOBICHHUS M MHULIUH-
pOBaHUs B3PBIBHOTO YCTPOMCTBA.

Hamo oTrmeruTh, YTO MpPaKTUYECKH BCE CaMo-
JIeNTbHBIC B3PBIBHBIE YCTPOMCTBA, HCIIOIB3yeMbIe
IPU COBEPILIECHUM MPECTYIUICHUH, OTIMYAIOTCS
JPYT OT JIpyra Mo CBOeH KOHCTPYKIIMU U MPHHITUITY
neiictBus. B cuiy 3TOro onm HecyT B ceOe MHIM-
BUJyaJIbHBIC TIPU3HAKH, TIO3BOJISIOIINE TIPH KPUMH-
HINCTHYECKOM HCCIICAOBAaHUN JAWArHOCTUPOBATH
poeCcCHOHANBHBIC HABBIKK WX W3TOTOBUTEIIS.

JanHoe 00CTOATENBECTBO TOBOPUT O HEOOXOIHU-
MOCTH TIPY COBEPIICHUH MPECTYTIICHUH ¢ TPUMEHE-
HUEM B3PBIBHBIX YCTPOMCTB OPUEHTHPOBATH CHIIBI
W CPEJICTBA OMEPATUBHO-PO3BICKHON JIESATEITHHOCTH
MIPaBOOXPAHUTEIIFHBIX OPraHOB TaK)X€ U Ha BBISB-
neHue, coop nHMOPMAMH B OTHOIIEHUH JIUII, XOTh
paHee M HE TMOMAJABIIMX B IIOJIC 3PEHHS OPraHOB
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HccnenoBanne crioco00B COBEPIICHUSI YTOIOBHBIX ITPAaBOHAPYIIEHIH C TPIMEHEHHEM B3PBIBHBIX YCTPOHCTB

BHYTPCHHHUX J€Jl, HO UMCIOIIMX OTHOIICHHUE K U3-
FOTOBJICHUIO, XPAHEHUIO, IEPEBO3KE U UCIOJIb30Ba-
HUIO B3PBIBYATHIX MAaTEPHAIOB HA TIPOMBIIIICHHBIX
NPEANPUATUIX U B BOUHCKUX YaCTSIX.

CrnemyeTr OTMETHTB, YTO B KOHCTPYKITUH OOJIb-
e 4YacTH B3PBIBHBIX YCTPOUCTB (Okoji0 85%),
HCIIONb3yEeMBbIX JJI MPOU3BOACTBA KPUMHUHAIBHBIX
B3PBIBOB, COJIEPKAJIUCh B3PbIBUATHIC BEILIECTBA
MIPOMBIIIUICHHOTO M3TOTOBJICHUS (TUTACTHUT, TPOTHIL,
AMMOHUT, IMHAMUT U JIp.).

Yactp B3pBIBHBIX ycTpoHcTB (10 12%) He co-
JieprKajia B3pBIBYATHIX BEIIECTB OOJBIION CHIIBI
B3pbIBA. Takue B3pHIBHBIC YCTPOMCTBA UMENH 3a-
PAIBL, COCTOALLME IPEUMYLIECTBEHHO U3 B3pbIBYaA-
THIX BEIIECTB METATEILHOTO JACHCTBUS (py>KEeiHBIC
nopoxa «Cokom», «bapc» u ap.) WM NHUPOTEXHU-
YECKUX COCTABOB, MIOMEIIEHHBIX B MATKHE 00010Y-
k. OCHOBHOW BU/] MOPAKAIOIIETO ACHCTBUS MPU UX
B3PbIBE — TEPMUUYECKOE BO3JACUCTBHUE, KOTOPOE MO-
JKET MPUBECTU K BO3HUKHOBEHHUIO NOKapa. JlaHHbIe
B3PBIBHBIC YCTPOMCTBA Yallle BCETO HCIOJB3YIOTCS
HECOBEPILICHHOJICTHUMH TMPU COBEPIICHUU XYIIU-
TFaHCTB.

3akjoueHne

CoBepliieHHe KPUMHHAIBHBIX  B3PBIBOB  BCE
Yare BCTPEUACTCsl B MPAKTUKE MPABOOXPAHHUTEIb-
HBIX OpraHoB. Tak, WCIOJIB30BaHHE B3PBIBHBIX
YCTPOUCTB CTajgo HambOoJIee THITMIHBIM CIIOCOOOM
COBEPLICHUS MPECTYIUIEHUS IIPU TEPPOPUCTHYE-
ckux akTax. MccnemoBaHue crocoba COBEpIICHHS
MPECTYIUICHUH, CONPSIKCHHBIX C TPUMEHECHHEM
B3PBIBHBIX YCTPOMCTB KaK 3JIEMCHTA OINEPATHBHO-
PO3BICKHON XapaKTEPUCTUKU SBISIETCS Ba)KHBIM
WH(POPMATHBHBIM HCTOYHHKOM. [loiydeHHasr WH-
(hopMarus IMeeT OrpOMHOE 3HAYCHHE JIJIsT PACKPHI-
TUS TIPECTYIUICHUS, YCTAHOBJICHUSI JIUYHOCTH TIpe-
CTYITHHKA | ero 3ajepxanus. Kpome toro, nanHbie
0 croco0e CoBepIIEHHSI TPECTYIIICHUS C TPUMEHE-
HUEM B3PBIBHBIX YCTPOWCTB HEOOXOIUMBI ISl 3(-
(hekTHBHOM pa3pabOTKN KOMIUIEKCHBIX Mep OOpb-
Obl ¢ JaHHBIMHU YTOJIOBHBIMU TIPAaBOHAPYIICHHSIMH,
TUTAHUPOBaHUST PabOTHI 110 OCYIIECTBICHHUIO HEOO-
XOJIMMBIX OTNEPATHBHO-PO3BICKHBIX MEPOIPHUSTHH,
HaIpaBJIEHHBIX Ha UX IMPEAYIPEXICHUE U CBOEBPE-
MEHHOE PAaCKpBITHE.
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SOME ASPECTS OF PROOF BY MEANS
OF THE EXPERT STATEMENT

This article considers the problems arising at assessment of expert statements. The actual data impor-
tant for the correct solution of criminal case is determined by testimonies of the suspect, victim, witness,
witness having right for protection, the expert, the specialist; statement of the expert or specialist; mate-
rial evidences; protocols of procedural actions and also statement of the expert or specialist. Assessment
of proofs is considered in all scientific sources as the proof process element consisting in cogitative logi-
cal activities for determination of relevancy, admissibility and sufficiency of proofs for adoption of this
or that proceeding decision. Further, authors emphasize that at assessment of the expert statement all
important elements of activity of the expert have to be exposed to the analysis. The analysis of scientific
validity of the expert statement — the most difficult moment in assessment of the expert statement. This
analysis presents the known difficulty for court because the expert statement — result of the research
conducted by the expert person on the basis of special knowledge. Knowledge of practical employees
of law enforcement and judicial authorities in methodical bases of production of judicial expertize —
one of conditions of objective assessment concerning compliance of the expert statement, the expert to
circumstances of the considered case. Further, the article reveals basic provisions of the analysis of the
expert statement in detail.

Key words: proof, evidentiary facts, investigative actions, expertize, expert, statement, conclusions,
proof, assessment.
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Capaniubl KOpPbITbIHABICbIHbIH, KEMEriMeH
ADACAACYAIH, Keibip acnekTiAepi

Makanraaa caparniibl KOPbITbIHABICBIH 6aFaAay Ke3iHAe nanAa 60AaTbIH MOCEAEAEP KAPaCTbIPbIAFaH.
KbIAMBICTbIK, iCTi AypbIC L€y YiliH MaHbi3fa ue 6oAaTbiH (PaKTIAIK  AepeKkTep KYAIKTiHiH,
>K90IPAEHYILLIHIH, KYSHIH, KOpPFaAyFa KyKbifbl 6ap KYAIKTiIHIH, caparilibiHbiH, MaMaH >ayarnTapbIMeH,
3aTTail ADAEAAEMEAEPMEH, iC XKYPri3y apekeTTepiHiH XaTTaMaAapbIMeH, COHbIMEH KaTap capariiibl MeH
MaMaHHbIH KOPbITbIHAbIAGPbIMEH aHbIKTaAaAbl. AdAerpemenepAi 6aranay OapAbIK, FbIAbIMKM KariHap
Ke3aepAae OeArini 6ip npoueccyasAblK, LieliM KabbiAaady YiliH ASAEAAEMEAEPAIH KaTbICTbIAbIFbI,
>KIOEPIAETIHAITT MEH >KETKIAIKTIAIMH aHbIKTay GOMbIHLLIA AOTUKAABIK, O KbI3METIHEH TypaTbiH ADAEAALY
NMPOLECiHIH 3AeMeHTi peTiHAe KapacTbipblAaAbl. Makarasa aBTOpPAAp capanibiHbIH, KOPbITbIHABICHIH
GararayAa capariiiibl KbI3MeTiHiH GapAblK, MaHbI3AbI SAEMEHTTEPI TaAAaHyFa XKaTybl KaXXeT eKeHAIriHe
Ha3ap ayaapraH. Capanubl KOPbITbIHABICbIHbIH, FbIAbIMWU HETI3AIAITH TaAAQY — Capanilbl KOPbITbIHABICHIH
GararayAblH epeklie KYPAEeAi KeseHi. bya Taanaay coTTap yiliH KMbIHABIK TyFbi3aAbl, cebebi capariibl
KOPbITbIHAICbI — TYAFaHbIH apHaibl 6iAIMAEP Heri3iHAE XKYpri3reH 3epTTeyiHiH HaTMxKeci. Kykbik Kopray
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MEH COT OpraHAapbl KbI3METKEPAEPIHiH COT capanTamacbiH XKYPri3yAiH SAICTEMEAIK HerizaepiH GiAyi
— KapacTbIPbIAbIN OTbIPFaH iCTiH, XKarAalAapbiHa capariilbl, MamMaH KOPbITbIHAbIAAPbIHbIH COMKECTIriH
aHblkTay 60MbiHIWA 06bEKTUBTIK 6ararayAbiH 6ip wapTbl 60AbIN TabblAaabl. Makasasa capanTamaAblk,
KOPbITbIHABIHbI TAAAQYAbIH, HEri3ri epexkeAepi >KaH->KakKTbl aLbIAbIN KOPCETIAreH.

TyiiiH ce3aep: ADAGAALY, ADAEAAEY KYPAAAAPDI, TEPrey 8pekeTTepi, 9peKeT, capantama, caparilbl,
KOPbITbIHAbI, HOTMXXEAED, ADAEAAEME, DaFaAay.
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HEKOTopre aCrneKkTbl AOKa3biBaHUA
C MOMOLLBIO 3aKAKOYEHUSA IKCnepTa

B cTaTbe paccMoTpeHbl MpoHAeMbl, BO3HUKAIOLLME MPK OLLEHKE 3aKAtoUeHW akcriepTa. MakTuyeckue
AQHHble, MMeloLLMe 3HauYeHMe AAS MPABMABHOIO paspeLleHusi YTOAOBHOIO AEAd, YCTaHaBAMBAIOTCS
NMoKasaHMsaMM NMOAO3PEBAEMOro, NMOTEPEBLLIEro, CBUAETEAS, CBUAETEAS, UMEIOLLLEro NMPaBo Ha 3aLUMTY,
3KCMepTa, CNeLraAnCTa; BeleCTBEHHbIMM AOKA3aTeAbCTBaMM; MPOTOKOAAMM MPOLLECCYAAbHbIX AEACTBUIA,
a Takke 3aKAYeHMsSMM 3KCrepTa, crneumasmcTa. OueHka AOKa3aTeAbCTB PAacCMaTPUBAETCS BO BCEX
Hay4YHbIX MCTOYHMKAX KaK IAEMEHT MpoLLecca AOKa3blBaHMs, COCTOSILIMIA B MbICAUTEABHOI AOTMYECKOM
AESTeAbHOCTU MO OMNPEAEAEHMI0 OTHOCMMOCTU, AOMYCTUMOCTM U AOCTAaTOUYHOCTM AOKA3aTeAbCTB AAS
MPUHSTHS TOrO MAM MHOMO NMPOLLECCYaAbHOro pelleHus. Aaaee aBTOPbl MOAYEPKMBAIOT, UTO MPU OLLeHKe
3KCMEepPTHOrO 3aKAKUeHMs aHaAM3y AOAXHbI MOABEPraTbCsl BCE BaXKHbIE IAEMEHTbl AESTEAbHOCTM
aKcnepTa. AHaAM3 Hay4yHOM OOGOCHOBAHHOCTM 3aKAKDUEHMS IKCMepTa — HambOAee CAOXKHbBIA MOMEHT
B OLIeHKe 3KCMEPTHOrO 3aKAOUEHMS. DTOT aHaAU3 MPEACTaBASIET M3BECTHYIO TPYAHOCTb AAS CYAQ,
B CBSI3M C TeM, UTO 3aKAIOUEHMe IKCrepTa eCcTb pe3yAbTaT MCCAEAOBaHMS, MPOBEAEHHOIO BEAYLIMM
AMLIOM Ha OCHOBE CreLMaAbHbIX 3HAHMIA. 3HaHWE NPaKTUYECKMMM PABOTHUKAMM NPABOOXPAHUTEAbHbIX
M CcyAeOHbIX OpraHOB METOAMYECKMX OCHOB MPOM3BOACTBA CYAEOHOM 3KCMEepTM3bl — OAHO U3
YCAOBUIA OOBEKTUBHOWM OLIEHKM COOTBETCTBUS 3aKAIOUEHMsI dKCNepTa, CreuraAmncta 06CTosITeAbCTBaM
paccmMaTprBaemMoro aeaa. Aaaee, B CTaTbe NMOAPOOGHO PACKPbIBAIOTCS OCHOBHbIE MOAOXKEHUS aHAAM3a

3KCNEPTHOro 3aKAO4YEeHN4.

KAloueBble cAOBa: AOKa3blBaHWe, CPEACTBA AOKa3blBaHWUS, CAEACTBEHHbIE AEMCTBUS, DKCMEPTH3a,
3KCMepT, 3aKAIOYEHME, BbIBOAbI, AOKA3aTEAbCTBO, OLIEHKA.

Introduction

Social and economic transformations are
followed by criminalization of society, growth
and modification of crime. In structure of crime
more and more important place is taken by
activity of the organized, technically equipped
groups having considerable material resources that
significantly complicates process of identification
and investigation of crimes. In proof on criminal
cases the role of institute of judicial examination
considerably increases in these conditions. Not
to a lesser extent the role of judicial examination
is significant also by consideration of civil cases,
cases of administrative offenses. However, many
qualified lawyers, including judges and lawyers,
very vaguely imagine possibilities of judicial
examination, not to mention ordinary citizens, who
entirely rely on lawyers in this matter. Especially
problems arise at assessment of the statements. The
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purpose of this article is devoted to fill this gap.
It considers the rules of assessment of the expert
statement; also attention is paid to conclusions
of experts of diagnostic, classification and
identification character.

Methodological base and methods of the
research. Methodological basis of the research
are provisions of a general scientific dialectic
method of knowledge of surrounding reality in it
communication and interaction, general scientific
system approach. At the same time also private and
scientific methods have been applied: historical,
statistical, logical, system and structural, systemic-
functional and other private methods of research
activity. In order to achieve objectivity of results
these methods were applied in a complex.

Main part

The Criminal Procedure Code of the RK in
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Some aspects of proof by means of the expert statement

Art. 113 establishes a proof subject, i.e. a circle of
the circumstances, which are subject to proof on
criminal case, necessary for its solution (Criminal
Procedure Code of the RK dated 04.07.2014 No.
206-I). The procedure of proof, as a special form of
knowledge that is emphasized by the Legislator in
Art. 121-122,124, 125 and all researchers, consists
of collecting, check and assessment of proofs.
Considering specifics of informative process,
processualists, criminalists distinguish in it formal
and procedural Art. 122,123 and gnoseological
aspects. In the formal and procedural view collecting
of proofs — according to the listed articles of the
Criminal Procedure Code of RK presents objective
and practical activities of subjects of proof on search,
detection, receiving and fixing of proofs. Methods of
collecting of proofs: investigative actions and other
procedural actions: reclamation and submission
of proofs; receiving objects, documents and other
data by the defender, inquiry of persons from their
consent. According to Art. 111 of the Criminal
Procedure Code of the RK the proofs on criminal
case are validly obtained actual data, on the basis
of which in the order determined by the present
Code an inquiry organ, the inquiry officer, the
investigator, the prosecutor, the court set existence
or absence of the act provided by the Criminal Code
of the Republic of Kazakhstan, commission or non-
commission of this act by the suspect, defendant
or accused, his guilt or innocence and also other
circumstances important for the correct solution of
case. Further the Law in the same article states that
the actual data important for the correct solution of
criminal case is set by: testimonies of the suspect,
defendant, victim, witness, witness having right for
protection, the expert, the specialist; expert opinion,
specialist statement; material evidences; protocols
of procedural actions and other documents. The
legislator ranks judicial expertize as evidentiary
facts.

Gnoseological aspects are distinguished
especially at stages of verification and assessment.
Verification of proofs are not only objective and
practical, but also cogitative activity of subjects of
proof for determination of proofs properties (the
Art. 123,124,125 of the Criminal Procedure Code).
Verification includes elements of collecting and
assessment of proofs. Ways of verification are: a)
comparison of the verified proofs to other proofs,
b) establishment of sources of proofs, c) obtaining
other proofs confirming or disproving the verified
proof. The task of verification of proofs is formation
of the body of evidence sufficient for a conclusion
about their reliability.

Assessment of proofs is considered in all scientific
sources as the proof process element, consisting in
cogitative logical activities for determination of
relevancy, admissibility and sufficiency of proofs
for adoption of this or that proceeding decision (The
theory of proofs in the Soviet criminal trial 1967:
242).

Assessmentaccompaniesall process ofdisclosure
and investigation of crime and can be preliminary
(current) assessment, which is carried out during
collecting of proofs, and total assessment, which
accompanies adjudgement. The result of assessment
of proofs is fixed in motivation of the adjudgement
(petition). According to all researchers, assessment
of proofs is made in the following directions:

* relevancy of proofs (their relation to the proof
subject);

* admissibility of proofs (legality of their
receiving);

* reliability of proofs (validity, lack of reasonable
doubts);

» sufficiency of proofs (ability of body of
evidence to prove the adjudgement).

The considered scientific and procedural
provisions have a direct relation to judicial
examination and expert opinions as to proofs. The
statistics shows that there is a tendency to the constant
growth of number of the expertizes, which are carried
out in the country. If last century there were carried-
out about 10000 expertizes a year, then for today
number of the carried-out expertizes exceed more
than 70000 in a year, including expertizes, carried-
out by experts working according to the license.
Thus, the provided figures demonstrate demand of
this type of a source of the proof and to use of the
statements as proofs, significant for adjudgement.

The expert statement can’t be the basis for the
judgment, indictment without its careful assessment
by court, the investigator, the prosecutor, the lawyer
and other participants of process according to Art. 77
of CC of the RK; Art.125 of the Criminal Procedure
Code of the RK, Art. 784 Administrative Code of
the RK (Civil Procedure Code of the RK). No proofs
for court and other participants of process have
force that is established in advance. All collected
proves of the case are subject to comprehensive
and objective verification and assessment by court.
These requirements certainly belong also to expert
statements (The Code of the Republic of Kazakhstan
about administrative offenses, the Administrative
Code of the RK). I is necessary to recognize as
wrong the opinion that the expert statement has
special validity, as it proceeds from the person,
having special knowledge, in this connection he
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cannot be assessed by the body which has appointed
expertize. The court (the investigator, the prosecutor,
the lawyer) can’t blindly follow expertize, take it on
trust without careful check and critical evaluation.
Expert statement assessment — not end in itself. By
means of this statement the court, the investigator,
the prosecutor and also the lawyer establish the
circumstances important for case.

In procedural literature the opinion that
assessment of the expert statement is a difficult
thought process, carried out by the judge (court)
is standard (Modern opportunities of judicial
examinations 2000: 132). At the same time the
content of a concept of the expert statement
assessment demands specification. Processualists
and criminalists have no unanimity of views on this
matter. There is an opinion that expert statement
assessment mainly comes down to assessment of the
expert’s conclusions stated in this statement from the
point of view of their validity, other point of view
exists, that the maintenance of assessment of any
proof consists solution of the following questions:
a) about a source of proofs; b) about relevancy and
admissibility of proofs; ¢) about reliability of proofs,
there is an opinion that the expert statement has to be
estimated from the point of view of its admissibility
and reliability (Rossinskaya 1996: 188).

Assessment of expert statements by court (the
investigator, the prosecutor, the lawyer) has to
include two main issues, besides general provisions
of assessment of proofs: firstly, the analysis of the
expert statement from the point of view of its legality
and validity; secondly, the analysis of compliance
of the expert statement to another proves collected
on case, i.e. the analysis of its evidentiary value.
Further, we will stop on expert statement assessment
by court.

Procedural conditions of appropriate assessment
of the expert statement are the following factors:

a) the expert statement is estimated by court
on internal belief. The actual data which are in
the expert statement have no force established in
advance for court;

b) the internal belief of court is formed on the
basis of comprehensive, complete and objective
examination in judicial proceedings of all facts of
the case in their set;

c) at expert statement assessment the court is
guided by the law and sense of justice.

At assessment by court of the expert statement
all important elements of expert activity have to be
exposed to the analysis, i.e. the expert statement has
to be estimated in the procedural relation and from
the actual view.
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In civil process, also as well as in criminal, the
legislator allows a possibility of such cases, when
it isn’t possible to establish all circumstances,
significant from the point of view of the law.
However in civil process there isn’t accusatory or
guilty verdict, and there is a judgment made by
court in favor of one of the parties. The law doesn’t
allow court to refuse judgment in view of absence of
proof of the facts important for case. The court has
to make the judgment and the judgment has to be
passed in favor of one of the parties. Therefore there
is a question, what judgment should be passed if the
court didn’t manage to establish all circumstances
important for case? In civil process if neither the
court, nor the parties managed to establish actual
data, important for case, it is necessary to make
judgment that is adverse for that party which
according to the principle of distribution of duties of
proof, had to prove the required actual data.

The expert statement doesn’t matter if it is given
with violation of standards of the procedural law.
Therefore an obligatory element in assessment
of the expert statement is verification by the
investigator, prosecutor, court of observance of
law requirements in connection with appointment
and conducting expertise. Use of procedural rules
when conducting expertize assumes clarification of
the main questions: whether expertize on the basis
of the resolution or definition of the judge about
appointment of expertize has been carried out;
whether the order of receiving materials for expertize
has been observed; whether the right of the parties
and other interested participants at appointment and
carrying out expertize were observed; whether the
expert is warned about criminal liability for making
obviously false statement; whether the expert had
an opportunity to get acquainted with the materials
relating to an examination subject; whether the
expert statement was made with observance of law
requirements.

Now procedural and criminalistics literature
recognizes the theses according to which the
expert statement shall be evaluated neutrally in
the procedural and the actual points of view. The
content of the expert statement assessment includes
verification of scientific validity of the expert’s
conclusions. In order to evaluate correctly any
judicial proof, including the expert statement, to
draw a conclusion on its reliability, it is necessary to
penetrate into its entity, to learn the most essential
sides of this proof. The analysis of scientific validity
ofthe expert statement is the most difficult moment in
expert statement assessment. This analysis presents
the known difficulty for court because the expert
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statement — result of the research conducted by the
expert person on the basis of special knowledge.
Court, without having such knowledge, nevertheless
shall estimate scientific validity of the expert
statement correctly. Assessment of contents of the
expert statement requires presence of certain notions
of judges. What the possibility of court in assessment
of scientific validity of the expert statement is based
on? It can be reached by different methods and ways
— by a study of the literature containing necessary
data from area of special knowledge; receiving
consultations of expert persons; interrogation of the
expert in connection with the conclusion drawn by
it; comparison of results of expertize to other data
on case, etc.

In judicial practice, the cases of noncritical
approach to the expert statement, when the scientific
party of an expert research is taken by court
completely on trust without sufficient assessment,
aren’t eliminated yet. In due time this practice carried
theoretical justification in works of some criminalists
considering the expert statement as a special type of
the proofs having advantages (Averina 2009: 103).
But before we will note features of assessment, we
will reveal what there has to be in contents of the
statement according to Art. 283 of the Criminal
Procedure Code RK.

Knowledge of practical employees of law
enforcement and judicial authorities of methodical
bases of judicial expertize procedure — an
indispensable condition of objective assessment of
compliance of judicial and expert activity to it tasks.

In turn the efficiency of expertize production to no
small degree is caused by methodology, developed by
the expert theory and practice to a research of objects
and formulated by the general theory of judicial
expertize as a technique of an expert research.

The technique of an expert research represents
the scientific developed system of recommendations
about the optimum choice and application of
methods, receptions and technical means for
research objectives of objects and establishment
of the actual data relating to a subject of a concrete
type of judicial examination (Shakirov 2012: 93).

The technique in essence means an algorithm of
actions of the expert in the course of use of special
scientific knowledge for the solution of the tasks set
for him.

It is accepted to allocate the following stages:
preparatory, analytical (a stage of a separate research
of objects), synthesizing (a stage of a comparative
research of objects), output (a stage of assessment
of results of a research), final (a stage of registration
of results of a research).

Each of the named stages has the value and it
is important to know that observance of methodical
requirements not only to each stage, but also their
sequences is the pledge of the successful solution of
an expert task and correct assessment of the expert
statement by subjects of proof.

Process of production of judicial expertize
comes to an end with registration of researches in the
form of the Expert statement. On form and content
the Statement of judicial expertize in criminal,
civil trial is identical and consists of several parts.
The law defines basic elements of contents of the
expert statement, without establishing its structure —
according to Art. 31 of the Law “About judicial and
expert activity in the Republic of Kazakhstan; Art.96
of CC; Art.116, 117, 283 of the Criminal Procedure
Code of the RK; Art.773 of the Administrative Code
of the RK.

In expert practice the structure of the Expert
statement has found reflection in Instructions of the
center of Judicial Expertize of the RK, and in again
adopted Rules of the organization and production
of judicial examinations and researches in bodies
of judicial expertize, which was earlier operating.
But it should be noted that continuity remains, the
existing structure of the expert statement has been
developed during the Soviet period, however there
are changes in execution of the expert statement.

According to the specified normative documents
the expert statement consists of following parts —
introduction, research, synthesizing and conclusions.
The court is recommended to get acquainted with
all parts of the statement, which analysis allows
drawing conclusions on validity and evidentiary
value of the statement taking into account other case
papers consistently.

The introduction contains the following data:
number and date of drawing up the statement, the
information about the person or body which has
appointed expertize, the legal ground of expertize
production, the list of the case papers, material
evidences, samples and other objects which have
arrived on researches. This part of the Statement
also shows the questions raised before the expert.
Usually they are stated in that order in what are
specified in definition about purpose of expertize.
The expert has no right to change formulations of
the questions offered by court (except cases of typos,
obvious grammatical and spelling errors). When
questions are formulated inexactly, but their sense is
clear, the expert provides their literal formulations
in introduction part of the Statement, and then
states a task in his edition — as he understands its
sense according to the competence and scientific
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opportunities, but having coordinated with the judge.
In practice of expert institutions in the introduction
of'the Statement it is accepted to formulate additional
questions, and which the expert considers necessary
to resolve on his own initiative. About these
additions, changes and other circumstances taking
place by production of expertise, the expert provides
in the note of the introduction part. The introduction
part end with statement of information about the
expert (experts), his full name, education, academic
degree, rank, position, expert specialty, experience
of expert work and the instruction on prevention of
the expert on criminal liability for making obviously
false statement.

The research part of the Statement reflects all
course and results of researches, at the same time
expert assessment reflects so fully and in details
that it was possible to understand an entity of a
research and if necessary to repeat, for example,
during production of repeated expertize. First of all,
it explains the data of external survey of expertize
objects: material evidences, samples, documents,
etc. Process of a research and its results in the
Statement are explained differently, depending
on tasks, conditions and type of expertize. The
methods and technical means used by the expert are
described. Sometimes forensic experts use results
of scientific pilot studies, which are carried out in
other institutions and matter for this statement, as
basic data. These data have scientific, consulting
character, also as well as handbook data, and in case
of their use, the expert when giving the statement
reports about them in the introduction part. The
documents containing the information used by the
expert can be added to the statement or a there will
be reference to them.

Acquaintance of court with the introduction
part of the Statement will allow them to define the
legal and actual grounds of an expert research and
conclusions. If they have a doubt in sufficiency of
materials or competence of the expert, then they can
check it by studying of aresearch part of the statement
(Obraztcov 1996: 301). The Statement states the
way of carrying out and results of an experiment
in detail. Analytical and comparative researches of
private signs in the Statement are described usually
at the same time not to encumber with duplication
of characteristics of the compared objects (each
display and the studied object), if the identity of an
object is established. When the expert carries out
comparison with several checked objects, and with
one of them essential coincidence is established,
and there is distinction of signs with one object and
coincidence of signs with another object, in this case
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the coincidence of signs of that object, concerning
which the conclusion about identity will be made,
and distinctions — with other objects on which the
lack of identity is proved, have to be described. This
situation doesn’t extend to expertize, on which a lot
of the checked objects are presented and expertize
draws the positive conclusion about identity of
one of them. The quantity of the studied and
checked objects sometimes happens considerable,
for example, when comparing handwriting in 100
consignment notes to examples of handwriting of 5
and more persons, etc.

In these cases in a research part of the Statement
the expert can be limited only to the general
instruction on carrying out comparison with all
objects. The detailed description of comparison
of private signs can be made only concerning the
identified object which identity is established. If the
distinction of signs of all checked objects presented
for expertize is established, results of comparison
have to be given in the conclusion on each object
separately (Dulov 1998: 192).

Distinctions can be described concerning each
object, ifabout one of them there is given the probable
conclusion or a conclusion about impossibility of
the solution of a matter basically (in the latter case
there can be several objects about which the expert
can’t tell anything certain).

Thus, if the expert comes to a conclusion about
identity of objects, the statement states coincidence
of the general signs (with reference to data of the
analysis), gives the detailed description of results of
the analysis and comparison of private signs of all
compared objects. At the same time in a research
part it is impossible to be limited to the instruction on
coincidence or distinction of the general and private
signs, having provided only the name (Bakhin 1988:
202). It is necessary to detail them, to give them the
concrete characteristic, having described a real form,
color, the sizes and relative placement of features
of the compared objects. Without specification
of signs the expert statement will be submitted to
court uncertainly, these comparisons can seem
unconvincing.

In the conclusion it is necessary to point out
one more requirements, which is imposed to
the maintenance of a research part of the expert
statement. When comparing with structure of the
expert statement with the Soviet period, for today
the expert undertakes to give the list of the standard
and legal, methodical and reference books used
during conducting expertize. How expedient is
such requirement, because the techniques being
applied or applied by the expert, reflected in
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the State register have been developed on these
sources. References to literature are expedient,
apparently, if the expert uses methodically new
methods, makes some changes to the existing
technique and for justification of his researches,
reliability of the received results confirms to the
references to the relevant sources (Matusovsky
1999: 301).

Assessment of the Expert statement proceeds
differently, it depends on the resolved issues:
identification,  classification,  diagnostic  or
situational.

At identification researches — it is assessment of
all set of the coincidence and distinctions revealed at
all stages of expertize.

Therefore, the expert has to explain authentically
differences in signs of the studied objects, their
insignificance — at positive, and importance — at
a negative conclusion about identity (Filippov
2001a: 92). Concerning set of coincidence of signs
— to prove legality of emergence of such set, its
originality, stability. The set of signs has to represent
a combination of the general and private, along with
classification signs the expert is obliged to reveal
the features individualizing or private signs. The
lack of private signs testifies to groundlessness of a
conclusion.

During conducting a classification expertize, so
far as concerns object belonging to any class, sort,
type, the research consists in identification of the
general classification signs. At the same time the
thing is not in in the frequency of occurrence of these
signs as it takes place in identification, but in signs
of class, sort or type of the object, which have to be
present always, their absence testifies to eccentricity
or most likely to obscurity of this object (Ishchenko
2010: 412). During classification the necessary set
of signs is in own way reference, characterizing not
a separate object, but class, sort and type, to which
it can belong.

In diagnostic expertizes along with the general
classification signs the expert reveals specific signs,
caused by specific circumstances. For example, when
“aging” of the car paint coating there is chalking of a
pigment and other phenomena; at breakdown of car
parts there are micro cracks because of destruction
of metal, etc.; at death of the person in May on its
corpse found on the open area, there can be silk
thread which caterpillars weaves only in May, etc
(Volynsky 1999: 362).

The similar pattern in a research technique in
case of the solution of situation-dependent questions,
the expert operates with the specific signs caused by
a specific situation, specific circumstances.

But these specific signs, used in case of
the solution of diagnostic, situation-dependent
questions, for identification can be private,
individualizing. The expert statement assessment in
all cases comes down in correctness of detection of
signs and determination of their sufficiency (Luzgin
1973: 103).

Process of expert statement assessment consists
of several serial stages.

1. Check of observance of law requirements
on appointmentof expertize, which consists in
clarification of the answer to the following questions:

1) Whether the expert is competent in the
solution of the tasks set to him and whether he has
gone beyond the competence, for example, resolving
issues of legal character.

2) Whether expertize has been carried out by the
person who is subject to disqualification on the bases
listed in the procedural law, which were considered
by us in the sections devoted to appointment of
expertize?

3) Whether the rights of process participants at
appointment and production of expertize have been
observed?

4) Whether the procedural order when receiving
samples for an expert research has been broken?

5) Whether the procedural form of the expert
statement has been observed and whether all
requisites demanded for it are available?

2. Authentication and sufficiency of the studied
material evidences and samples, at which the
authenticity of material evidences and samples,
their suitability for carrying out researches and
sufficiency to draw the statement, are subject to
assessment (Belkin 1887. 161).

Suitability and sufficiency of samples for a
research is defined from the point of view of the used
techniques of an expert research. Attentive studying
of a research part of the expertize act, where in
the beginning the expert gives the description of
appearance, quantities of material evidences and
samples, will show in the description of techniques
and their results: whether all the materials directed
to expertize have been investigated.

Usually for permission of doubts repeated
commission expertizecan be appointed. However
at its assessment there can be difficulties. A part
of doubts can be resolved during interrogation of
the expert. The help of other experts can be very
valuable here, who can be interrogated as experts,
and explain to the investigator and court the feature
and scientific validity of this or that technique. The
expert can help court in the form of consultation
according to Art. 207 of CC of the RK.
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Also agents of the parties after acquaintance
with the expert statement can receive the same
consultations of the expertabout scientific validity
of the used expert technique, but out of a procedural
form, having at the same time an opportunity in
case of groundlessness of a technique to petition for
purpose of repeated expertize.

At assessment of complex researches the results
of application of one expert technique serve as an
initial parcel for a further research. The direction of
the subsequent work on performance of an expert
task and finally — final conclusions of the expert
depends on their correct interpretation.

3. Verification and assessment of completeness
of the conclusion allows to judge:

- about completeness of a research of all objects
presented for expertize;

- about completeness of answers of the expert to
all questions put before him, i.e. about completeness
of performance of an expert task, and at refusal of
the expert to give the answer to one of questions —
about validity of such refusal;

- about the completeness of the description of
the course and results of a research provided by
the corresponding techniques of all classification,
diagnostic, situational and identification signs.

4. The logical validity of the course and results
of an expert research is estimated by the analysis
of the stages sequence of an expert research,
logical conditionality of this sequence, logical
validity of expert conclusions by intermediate
results. During assessment the logical mistakes
can be revealed.

5. Relevancy of results of an expert research to
civil or criminal case (i.e. their evidentiary value),
which is understood as communication with a
subject of proof and with other facts of the case,
which determination is necessary for achievement
of the goals of legal proceedings.

Verification of relevancy of the expert research
results at its assessment consists in clarification of
whether the fact determined by the expert enters a
subject of proof or number of other circumstances,
essential to business, and whether the conclusions
drawn by the expert allow determining, proving this
fact.

6. Compliance of conclusions of the expert
to the proofs which are available on business, i.e.
assessment of the expert statement in total with
other proofs.

All above belongs to typical process of
assessment of the statement, however in some cases
separate amendments can be introduced in this
scheme.

ISSN 1563-0366
eISSN 2617-8362

If the expert has refused to answer all questions
raised before him or their part, the validity of refusal
will be estimated. If the refusal is recognized as
reasonable, the court refuses expertize use, or
reformulates an expert task, or charge production of
expertizeto other expert (expert appointment) or if
primary expertize was carried out, appoints repeated
expertise (Grigoriev 2005: 521).

In case the expert reformulated a task, it is
necessary to estimate whether change of formulations
of questions is lawful and to define whether the sense
of questions has changed at the same time, whether
it is justified from the scientific and editorial point
of view. If the expert has gone beyond an expert
task, the legitimacy of expansion of an expert task
from the point of view of qualification of the expert,
admissibility and relevancy of the received results
is estimated.

If the experts, that make repeated expertize,
subjected to the critical analysis the statement of
the first expertize, both of these statements shall
be evaluated in total. Including it is necessary to
analyze validity of criticism of the first expertize
which is in statement of repeated expertize, and
especially if there is a discrepancy in outputs. We
will note that the criticism can concern only an
entity of the conducted expert research, techniques
used at the same time. The expert has no right to
substitute the investigator or court and to give
an assessment to evidentiary value of outputs,
subjective or legislative bases of giving the erratic
primary inference (Filippov 1999b: 421).

We will stop on consequences of the expert
statement assessment in case of the categorical form
now. In case of the positive results of assessment the
expert statement as a source of proofs can be used
in proof for receiving new and verifications of the
available proofs, for recognition of validity of this or
that fact, for direction finding of further proceeding.

At assessment of the statement the same
principles have to be observed that takes place also
concerning other proofs: the proof gets the weight
and value in connection with other proofs; proofs
have to make links of a uniform chain, the system of
proofs; proofs have to harmonize among themselves;
they have to be so proved that any of them couldn’t
be eliminated, set of all proofs have to exclude any
other version or other decision.

Consequences of negative assessment of the
expert statement can be various, depending on what
has formed the basis of such assessment. If it was a
consequence of the procedural violations allowed at
appointment or conducting expertize, incompetence
of the expert or doubts in reliability of the received
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results and the drawn conclusions, then repeated
expertize can be appointed. It must be kept in mind
at the same time that purpose of repeated expertize
is the right, but not an obligation of court. Repeated
expertize can be appointed also in that case when
the expert statement contradicts with other proofs
collected on case, as we stated above, the expert
statement isn’t any special proof and it is impossible
to prefer as a priori expert conclusions. The
typical mistake, which is found in jurisprudence,
is appointment of repeated expertize only on the
ground that conclusions of the expert don’t suit
court in the form (probable); or because they don’t
suit that version which is given preference. The

probable form of conclusions in itself isn’t the basis
for appointment of repeated expertize if only at
statement assessment there are no doubts of rather
scientific validity of the last or competence of the
expert. As for contradictions between conclusions
of the expert and the judicial version, in the absence
of other bases for appointment of repeated expertize,
resolution of conflicts lies in the plane of adjustment
or replacement of the version.

Results of the research.Process of assessment of
the expert statement consists of several consecutive
stages — formal and procedural, scientifically
based and legal and significant compliances of this
conclusion to the subject of proof.
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PROCEEDINGS ON THE APPLICATION
OF COMPULSORY MEDICAL MEASURES TO THE INSANE

In this article, the authors examined the issue of the application of compulsory medical measures to
the insane. The use of compulsory medical measures in relation to the insane is a complex procedural
act, since this section of the criminal procedure code considers the rights and legitimate interests of the
insane person. In this article, the authors, having investigated the world and native opinions concerning
this problem, try to give their own opinion on this problem. Also, the authors investigated and disclosed
the features of the application of compulsory medical measures to the insane.

The decision of the court on forced outpatient monitoring and psychiatric treatment is not only
announced to the person, but also the court decision must be sent to the justice authorities, as well as
to psycho-neurological clinics. The convicted is examined by a doctor at intervals determined by the
psychiatrist. The person performs the diagnostic and therapeutic measures suggested by the psychiatrist.
If the punishment is not related to imprisonment, social assistance will be provided to the person in the
process of comprehensive medical and social rehabilitation. In the case of an increased risk of mental
disorders of a person, the court may forcibly conduct compulsory outpatient treatment in a psychiatric
clinic (usually, on the recommendation of the Commission, in a general hospital).

The purpose of this article is, based on the theoretical and practical knowledge already accumulated
in this field, as well as the norms of the current Code of Criminal Procedure, to investigate the problem,
and on its basis to work out proposals for improving the criminal procedure legislation and law enforce-
ment practice.

The relevance of the research topic is due to the fact that, in the science of the criminal process the
main thing is to ensure the right to defense of the suspect, the accused and the defendant, as well as to
ensure the efficiency and economy of the criminal process.

Based on the study, the authors attempted to analyze the application of coercive measures of a
medical nature to the insane in native and international practices.
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Eci AypbiC emec apamAapFa MeAMLIMHAABIK, CUNaTTaFbl
MIXOYpAey LapacbiH KOAAAHY TypaAbl icTep 00#bIHLLIA iC XXYpri3y

ByA MakaAaaa KbIAMbICTBIK, iC XKYPri3yAeri KYPAEAI MOCeAeAepAiH 6ipi eci AypbiC emec apamaapra
MEAMUMHAABIK, CUMATTarbl MaXKOYpAey LlapaAapbiH KOAAAHY MOCEAEAEpi KapaCTbIPbIAbIN KETeAj.
Eci AypbiC emec apamaapra KaTbiCTbl MEAMLMHAABIK, CuMaTTarbl Ma>OYpAey LapacbliH KOAAAHY —
KYPAEAI npoueccyanablk, wapa, cebebi 6ya >kepae 6i3 KbIAMBICTbIK, iC XKYPri3y FbIAbIMbIHAQFbI aAaM
KYKbIKTapblH KOpfay MecCeAeciHe yAKeH MoH 6epin ketemis. bya mMakarapa aBTopaap npouecTik
KEAICIMHIH, AYHMEXY3IAIK )XOHe OTaHAbIK, FAaAbIMAAPAbIH OM-MiKipAEPiH CaAbICTbIPa OTbIPbIN 63IHAIK
TYCiHIKTi awbIn KeTyre Tbipblicaabl. COHbIMEH KaTap KbIAMbICTbIK, MPOLECTIK KOAEKCTE eCi AYpbIC eMec
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aAaMAapFa KaTbICTbl MOXKOYPAeY LapaapbiH KOAAAHY epeKLIEAIKTEPIH XKOHE HblCaHAAPbIH MEMAiHLLEe
KapaCTbIPbIM, 3epTTeYy XXYMbICbIH >KYPri3eAi.

Max6ypaen emxaHaAbIk, 6akbiAay >KOHE NCMXMATPAA EMAEYAI TaFanibiHAQY TYPaAbl COTTbIH, LELLIiMi
aAAMHbIH ©3iHe YKApUSAaHbIN KaHa KOMMaiAbl, COHbIMEH KATap COTTbIH LWeLiMiH OpblIHAQYFA MIHAETTI
SAIAET OpraHA@pblHa, COHAQM-aK, MCUMXOHEBPOAOTUSABIK, AMCraHcepre >oApaHaAbl. CoTTaAraH
aAaM ncmxuaTp GearinereH MepsiMAIAIKNeH Aspirepre kepiHeai. AAam McuMxuaTp YCbiHFaH eMAgy-
AVMArHOCTMKAAbIK, LIapaAapAbl OpbiHAaMAbl. Erep 6epiareH >kasza 6ac 60CTaHAbIFbIHAH aliblpyMeH
6aAaHbICTbl 6BOAMACa, OHAQ KeLeHA MEAMLIMHAABIK-OAEYMETTIK OHAATY npoueci 6apbiCbiHAQ aAamFa
OAEYMETTIK KeMek OepineAi. McnxmkaHbiH, Oy3blAybl aCKbIHbIM, aAaMHbIH KOFamFa KayinTiAiri apTkaH
>KaFAaMAQ MCUMXMaTP ASPIrepAep KOMMUCCHUSICbIHBIH, YCbIHBICBIMEH COT Ma>OYPAEI eMXaHaAbIK, EMAEYA|
NCUXMATPUSIAbIK, AUCTIAHCEPAE (BAETTE, >KaAMbl YAMIAEr MCUXMATPUSIABIK CTaLMOHapAa) MaXKOypAen
emAeyre e3repTyi MyMKiH.

MakaAaHbIH MakcaTbl — OCbl CaAaAaFbl >KMHAKTAAFAH TEOPUSIAbIK >KoHe Taxkipmnbeaik 6iaimre,
coHpai-ak, Kasipri KIMK HopMaAapbiHa COMKEC, KbIAMBICTbIK, iCTep GOMbIHLIA KbIAMBICTbIK, iC >KYPri3y
3aHAAPbIH KOHE KYKbIK KOAAAHY ToXIipUOECiH >KETIAAIPY >XOHIHAE YCbIHbICTap >Kacay >kKoHe
MPOLECCYaAAbIK, TEOPUSIAbIK, TYPFblAAFbl MOHICIH aty GOAbIN TabblAaAbI.

3epTTey TakbIpblObIHbIH ©3EKTIAIr KbIAMbICTbIK, iC >KYPri3y FbIAbIMbIHAQ €Ci AYPbIC EMEC aAaMAapFa
KaTbICTbl MEAMLMHAABIK Ma>XOYpAey LiapaAapbiHbIH, TUIMAIAITIH, YHEMAIAIMIH KamTamacbi3 eTymeH
AMKbIHAQAQADI.

Tanpay HerisiHAe aBTOpAap eci AYpbIC eMeC aAamAapFa KaTbICTbl MEAMLMHAABIK, MaXOypaey
LIapaAapbiH capaAay 6apbICbIHAA OTAHABIK XKOHE XaAblKapPaAbIK, TOXipMOEHi TaAAdy >KacayFa ThIPbICTbI.

Ty¥iin ce3aep: MeAMLMHAABIK, CunaTTarbl MOXKOYPAEY LapaAapbl, anibINTaAyLLbl, KiHS, KbIAMbICTbIK,
npouecc, eci AypbiC emec.

>Kymanb6aesa H.A.", Aanumkyaos E.T.?

'KaHAMAQT IOPUAMYECKMX HAYK, AOLEHT, YHUBepcHTeT «Typat»,
KasaxcraH, r. AamaTtbl, e-mail: nonna.aldabergen@mail.ru
2KaHAMAQT IOPUAMYECKMX HaYK, AOLIEHT, Ka3axCKuii HALMOHAAbHbIN YHUBEPCUTET
umerun aab-Papabu, Kasaxcran, r. AaMaTbl, e-mail: alimkulov1980@gmail.com

npOM3BOACTBO no AeAam O NMpUMEeHEeHUU NMPUHYAUTEAbHbIX Mep
MEAULMHCKOIo xapakrepa K HEBMEHSA€MbIM

B AaHHOM cCTaTbe aBTOpaMM pPACMOTPEHbI BOMPOCbI MPUMEHEHUS MPUHYAMTEAbHbIX Mep
MEAMLMHCKOrO XapakTepa K HeBMeHsieMbiM. [puMeHeHWe NPUHYAUTEAbHbIX Mep MeAMUMHCKOro
XapakTepa B OTHOLLIEHMM HEBMEHSIEMbIX — 3TO CAOXKHOE MPOoLIeCCyaAbHOE AEMCTBUE, Tak Kak B AQHHOM
pasAeAe  YrOAOBHO-TIPOLIECCYAaAbHOTO KOAEKCAa pacMaTpMBalOTCS MpaBa M 3aKOHHble WMHTEpEeChl
HEeBMEHSIEMOr 0 YeAoBeka. B AaHHOI cTaTbe aBTOPbl, MICCAEAOBAB MMPOBbIE M OTEUYECTBEHHbIE MHEHMS,
KacaloLmecs: AAHHOM NMPOOAEMDI, MbITAIOTCS AaTb CBOE aBTOPCKOE MHEHME AAHHOM NpobAembl. Takxke,
aBTOPaMM MCCAEAOBaHbI M PACKPbITbl 0COBEHHOCTU MPUMEHEHNS MPUHYAUTEABHbBIX MEP MEAMLIMHCKOrO
XapakTepa K HEBMEHSIEMbIM.

PeleHne cyaa 0 NPUHYAUTEABHOM aMBYAQTOPHOM HAOAIOAEHMM M MCUXMATPUUYECKOM AEUYEHMM HE
TOAbKO OOBSBASETCS AWLLY, HO TaKXKe peLleHre CyAa AOAXKHO ObiTb OTMPABAEHO B OpraHbl IOCTMLMK, a
TaK>Ke B MCUXO-HEBPOAOTMUecKme KAMHUKU. OCYy>KAEHHbI OCMAaTPMBAETCS Y Bpaya C NepUMOANYHOCTbIO,
OMNpeAEeASeMO MCUXMATPOM. YeAoBeK BbIMOAHSET AMArHOCTMYECKMe M TepaneBTUYECKMe Mepbl,
NPeAAO>KEHHbIE NCUXMaTpoM. ECAM HakaszaHMe He CBSI3aHO C AMLLEHNEM CBOOOABI, COLMAAbHAs MOMOLLb
OyA€eT OKasaHa AMLY B MPOLECCe KOMMAEKCHOM MEAMLMHCKOM M COLMAaAbHOM peabuanTaumm. B cayyae
MOBBILLEHHOrO pUCKa MCUXMYUYECKMX PACCTPOMCTB AMLA CYA MOXET B MPUHYAUTEABHOM MOPSIAKE
MPOBECTN MPUHYAMTEAbHOE amMByAQTOPHOE AEYEHMEe B MCUXMATPUYECKOM KAMHMKE (Kak MpaBuAO, MO
pekomeHaaumn Kommccmu, B ctaumoHape obuiero tmna).

LleAb 3TOM CTaTbM 3aKAIOUAETCS B TOM, UTOObI, OMMPAsiCb Ha TEOPETUYECKME U NMPAKTUUYECKME 3HAHMS,
Y>Ke HaKOMAEHHbIE B AQHHOM 00AaCTM, a Takxke HopMmbl aercTeytowero YIK, nccaeaosatb npodaemy,
M Ha OCHOBE 3TOr0 BbIpabOTaTb MPEAAOXKEHWMS O COBEPLIEHCTBOBAHMM YrOAOBHO-MPOLIECCYAAbHOIO
3aKOHOAATEAbCTBA M MPaBOMPUMEHUTEAbHOM NMPaKTUKM.

AKTYaAbHOCTb TeMbl MCCAEAOBaHMS OOYCAOBAEHA TEM, YTO B HayKe YrOAOBHOro rnpouecca
OCHOBHbIM SIBASIETCSI 0O€eCreveHme rnpaea Ha 3almTy NoAO03PEBAEMOro, 06BUHSIEMOrO M MOACYAMMOrO,
a Tak >xe obecrneyerre 3(pPeKTUBHOCTM M 3KOHOMHOCTM YTOAOBHOIO MpoLecca.

Ha ocHoBaHMM MCCAEAOBaHMS aBTOPbI MOMbITAAUCb MPOBECTU aHAAM3 MPUMEHEHM S MPUHYAUTEAbHbIX
Mep MEAMLIMHCKOIO XapakTepa K HEBMEHSIEMbIM B OTEUYECTBEHHOM M MEXKAYHAPOAHOM NMpakTUKaXx.

KAloueBble CAOBa: TMPUHYAMTEAbHBIE MEPbl MEAMLMHCKOrO XapakTepa, OOBMHSEMbI, BUHA,
YFOAOBHbI MPOLIECC, HEBMEHSIEMbIIA.
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Introduction

When choosing coercive measures of a medical
nature, it is necessary to ensure treatment and
improvement of the mental state of the person and
insurance against the Commission of new actions
specified in the Special part of the Criminal code.
The decision of the court in the choice of coercive
measures of a medical nature is based on the
conclusion of a forensic psychiatric examination
(criminal code of the Republic of Kazakhstan, 2014:
Art. 89).

So, on the one hand, appointed forced measures
of medical nature in cases of failure of the other
achievements referred to in article 88 of the Criminal
code of the Republic of Kazakhstan the purpose of
«treatment» or «improve their mental state, as well
as prevention of committing new actions envisaged
in the special part of the criminal law» (criminal code
of the Republic of Kazakhstan, 2014: article 88). On
the other hand, the form of compulsory treatment
should not exceed the degree of rigidity necessary
and sufficient to achieve these goals. If what type
of correctional institution of the corresponding
order is chosen, depends on criminal activity and
the criminal legal assessment appropriated to the
personality of the criminal, the choice of coercive
measures of medical character depends on severity
of the committed by the deranged socially danger-
ous act.

The legality and validity of the court’s choice
of the type of compulsory treatment are ensured by
the obligation to conduct investigative actions and
judicial review of the case, taking into account the
peculiarities provided for by the procedural law. Im-
portant is the conclusion of the forensic psychiatric
examination of the mental state of the person and
the forecast of his behavior. The court assesses the
expert’s opinion together with other evidence.

Main part

Section 11 of the code of criminal procedure
provides for a separate section “special production”.
This section provides for four chapters on the rules
and procedure for the proceedings in certain catego-
ries of cases that differ from the proceedings in the
General procedure (criminal code of the Republic of
Kazakhstan, 2014).

As a rule, there is a perception of the universal-
ity and stability of the Criminal procedure law as
one of the authorities. Universality of the provisions
of the law, social status, property status, education,
position. T. S. S. regardless of such factors as the
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impact of the action. Stability was expressed by the
permanence and excellence of the provisions of the
law. Nevertheless, as practice of law-making and
law-enforcement practice shows, now the activity
of special procedural process on some categories of
criminal cases increases. The cause of this phenom-
enon is complex. As one of the important reasons we
consider the situation: along with the sovereignty of
the Republic of Kazakhstan, values have changed,
in particular — the priority of state interests, the
predominance of human interests. As a result, tak-
ing into account the peculiarities of the subjects of
criminal law relations, based on the peculiarities of
legal relations of criminal law and Procedural law
subjects, led to the qualification of criminal pro-
ceedings. These processes have led to changes in
the laws of some States of the former Soviet space

T.V. Trubnikova noted that one of the distinc-
tive manifestations of the code of criminal proce-
dure (18.12.2000). 3) a large level of differentia-
tion of the procedure in criminal cases. Thus, in the
criminal process, it is possible to distinguish the
proceedings in complex procedural forms of several
proceedings, different from the usual proceedings,
consisting in a broader level of criminal procedural
forms and dispositive beginnings (criminal proceed-
ings against minors).

Ban ary ol bili DEP created, almasty protest
asanda rtrl knell degande Zhane Zhane rtrl garia di-
positive bestower Atanasije, boletin IC grgser Orin
Alu, Brega a balanu this (Trubnikov 2002: 191).

Asilisa, almasty protest differentiates (BTN rtrl
nisana Blo) gelpi triphen UK Bayta gamidi: a) jalpa
trtmt crelanu; b) alpy trtmt Geel. R salamasina Kel-
en Bolsa, special IC irgsp jalpa trtmt krileon de, de
zeen gateside.

IC IC boiynsha irgtu the special, sipatan anyc-
ity maysay belglan br rende, Arnie subject Bolu
tenalady. Sonyman Atar, Arnie the subject of spe-
cial IC irgtu barely trler boyunca bol barmaid. BL
zherdya Soz almasty-ity mainada Arnie polyp, tab-
ulating subjectlen innge polyp other. Bell bolandi,
Arnie subject belgeler minandi gagalangin animal-
ogy: tlani lazimdi gagyi; tlani CSU mndot; tlani
asematie; twisty alinastar; radio ismade tastily T.
S. S. Wasps italingua milanisti A.S. Shatalova bili
DEP Jason PCR azusile moderada: “Colette tolyan-
der, and psychically autologin sardp segen tlalane
black, almasty SOT SN irgtu jalpa tribe Oshawa
Zan glance rarely trade ismelin, analystin Arnie sub-
jectlen CE of asana taratala”. BL subjectlen almasty
SOT SN irgtu jalpa trtb almasty IC IC boiynsha irgtu
ntires Myung barasana of hoopty telara Osama mn-
ducted and tympany engthen ktelnet talaptan oaten
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RF PC 52 blind kestelyn. Blur ginintuang leumit
maysay Ismet taratyn Arnie subjectlen Naty of asana
alast keatley processually Kepler polyp Tabyldy. BL
jagi, alast klemn litai, ness almasty odology Orin al-
uni aupn azito arily, alast sectile mmcendmgr asitaly
(Shatalov 2016: 129).

The content of the differentiation of the Criminal
procedure object is currently aimed at creating
additional guarantees of the constitutional protection
of the rights and freedoms of the individual. The
exclusion and aggravation of the General procedure
of proceedings in any cases have a strictly targeted
focus, in particular — separate consideration of
criminal procedural legal relations without violating
the model of national Criminal procedural law.

In accordance with the structure of section 11 of
the code of criminal procedure, special production is
divided into four types:

1) proceedings for the application of compulsory
medical measures;

2) Features of proceedings on criminal offenses;

3)proceedings on criminal offences of minors;

4) Peculiarities of proceedings in cases of
persons with privileges and immunity from criminal
prosecution (code of Criminal procedure of the
Republic of Kazakhstan, 2014).

In addition, it should be noted that other types
of records management have distinctive features.
For example, the conciliatory form of production
with the participation of jurors may be classified
as proceedings in a special manner, due to the fact
that there is a significant distinguishing feature
from production, which occurs in the usual manner.
However, the legislative structure of the CPC does
not allow a broader understanding of the concept of
“special production”. Therefore, a number of cases
will only be dealt with under these four sections.

We decided to focus on the issues of legal
proceedings on the application of coercive measures
of a medical nature to the insane.

Offences arising from the Commission by a
person of an act prohibited by criminal law in a state
of insanity are regulated by articles 509-524 of the
code of criminal procedure(code of the Republic of
Kazakhstan, 2014).

The peculiarity of these legal relations is that in
these categories of criminal cases there is no subject
of a criminal offense, respectively, there will be no
subjective side of the activity. This circumstance
means the absence of the composition of the action.
In this regard, the code of criminal procedure draws
attention to the fact that a person suffering from
mental disorders has not committed a criminal
offense (this requires the presence of all elements

of the act), and the criminal law has committed a
prohibited act.

Itis known that guilt of the person in Commission
of a criminal offense demands that the personality
was without fail imputed.

The criminal law content of the concept of”
human loyalty “ is a normal mental state of a
healthy person and the ability to report and manage
their behavior. Sanity is a necessary condition for
guilt and criminal responsibility. In accordance
with article 16 of the criminal code, a person who
at the time of committing a socially dangerous act
was in a state of insanity, that is, could not realize
the actual nature and social danger of his actions
(inaction) due to chronic mental illness, temporary
mental disorder, dementia or other mental illness
or could not have criminal behavior(criminal code
of the Republic of Kazakhstan, 2014: article 16).
In addition, according to part 1 of article 75 of the
criminal code, after committing a criminal offense, a
person who has a mental disorder that deprives him
/ her of the opportunity to realize the actual nature
and social danger of his / her actions (inaction) or to
possess it, is released from punishment by the court,
and the person serving the sentence is released from
further serving by the court(criminal code of the
Republic of Kazakhstan, 2014: Art. 75).Compulsory
medical measures are applied to persons provided
for in articles 16 and 75 of the criminal code. In
accordance with article 93 of the criminal code, these
measures include the following types of compulsory
medical measures:

1) outpatient compulsory
treatment by a psychiatrist;

2) compulsory treatment in a General psychiatric
hospital;

3) compulsory treatment in a psychiatric hospital
of a specialized type;

4) compulsory treatment in a psychiatric hospital
of a specialized type with intensive care;

5) compulsory treatment in the form of chemical
castration.

Thus, the grounds for the proceedings on the
application of compulsory medical measures are:):

(1) a person has committed an act prohibited by
law in a state of insanity;

(2) when a person has become mentally ill after
committing an act prohibited by law.

But any mental illness is not the basis for the
application of compulsory medical measures. The
legal conditions for such coercion are established by
law:

1) patients with mental disorders are associated
with a threat to themselves or others;

supervision and
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2) the possibility of causing other significant
property damage.

The procedure for the application of compulsory
medical measures is determined by the General
rules approved by the code of criminal procedure,
as well as the features provided by the provisions of
Chapter 54 of the code of criminal procedure

SP Correctly shows that coercive measures of a
medical nature, imposed by a court sentence under
criminal law, are not the size of the criminal penalty.
They do not seek to restore social justice or prevent
convicted persons from committing new crimes,
as they apply to mentally ill persons who have
committed socially dangerous acts. They are used
to heal such persons and improve their mental state,
to prevent the repetition of these persons socially
dangerous acts specified in the criminal code. The
coercive nature of such measures consists in the
appointment, regardless of the patient’s wishes or the
wishes of his relatives or legal representatives. They
are appointed only by the court, and are associated
with a certain restriction of personal freedom of the
disease during the time of compulsory treatment
(Shcherba, 2005: 90 P.).

In cases of compulsory medical measures.

The subject of evidence in these cases is
complex. The General discipline of evidence is
determined in accordance with the provisions of
article 113 of the CPC. In addition, a special subject
of evidence is considered. In accordance with part 2
of article 510 of the code of criminal procedure, the
following circumstances must be established during
the preliminary investigation:

1) the Commission of the action, time, place,
method and other circumstances;

2) the Commission by the person of an act
prohibited by criminal law;;

3) the Nature and extent of the damage caused
by the act;

4) the behavior of the perpetrator is prohibited
by the criminal act before it occurs and after it;

5) the degree and nature of mental illness in the
Commission of an act prohibited by criminal law,
or in the consideration of a case, in the presence
of a person previously mental disorder (Criminal
procedure code of the Republic of Kazakhstan,
2014).

Comparison of General and special disciplines
of evidence shows that parts 1), 2), 3) of article 510
of the code of criminal procedure correspond to
subparagraphs 1), 2), 7) of part 1 of article 113 of the
code of criminal procedure. That is, these elements
of the General discipline of evidence are renewed
in the list of elements of the special discipline of
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evidence (Criminal procedure code of the Republic
of Kazakhstan, 2014).

The importance of providing evidence of actual
data related to the solution of questions about the
availability of the grounds mentioned in article
17 of the criminal code. The word consciousness,
not excluding ristilahti, criminal responsibility of
persons with mental illness. At the same time such
person may be subject to compulsory measure of a
medical nature.

Given the nature and degree of mental illness of
the insane, the following security measures may be
applied:

1) transfer the patient under the supervision of
relatives, Tutors, guardians with notification of the
health authorities;

2) placement in a special medical organization
providing psychiatric care.

Preventive measures cannot be applied to
persons suffering from mental illness.

The transfer of the patient under the supervision
of relatives, Tutors, guardians is governed by the
provisions of article 512 of the criminal procedure
code (Criminal procedure code of the Republic of
Kazakhstan,2014).

The body conducting the criminal process (the
body of inquiry, the judge), since the establishment
of the fact of mental illness to negate the application
of the previously chosen measure of restraint and to
immediately adopt a decision on the application to
it of security measures. It should be borne in mind
that the security measures provided for in article 511
of the code of criminal procedure are not related to
the security measures of persons participating in
criminal proceedings under Chapter 12 of the code
of criminal procedure.

The patient can be placed under the supervision
of relatives, guardians, Trustees, if it is not a danger
to themselves and others. In this case, it is necessary
to obtain the written consent of relatives, guardians,
Trustees of the patient for his examination
(Shishkovka 1983: 43).

In case of refusal of relatives, guardians,
Trustees from implementation of detention, the sick
can be placed in the medical organization.

Placement in a specialized medical organization
is governed by the provisions of article 513 of the
code of criminal procedure.

The basis of this type of security measures are
the rules of the minimum standards for the treatment
of prisoners of the UN (1955). (Standard minimum
rules for the treatment of prisoners, 1955). In
accordance with article 22, 24, 83 of this provision,
persons suffering from mental disorders may not be
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subjected to forced arrest. Ifit is found that a person’s
illness is under arrest, it is necessary to immediately
take measures to transfer it to the organization for
persons suffering from mental disorders, take them
for examination and treat in special psychiatric
organizations under the guidance of a doctor.

Algorithm of actions for the application of
security measures in the form of premises in a
special medical organization:

1) the body carrying out pre-trial investigation
petitions for placement of the person in the special
medical organization in connection with need of
application of security measures;;

2) the specified petition is coordinated with the
Prosecutor;

(3) the application shall be submitted to the
investigating judge for an order to that effect.;

4) the investigative judge at the petition in its
order specifies: a) a medical organization providing
psychiatric care in respect of which the person is
placed, to which is applied the measure of security;
b) abolish a previously applied preventive measure.

This security measure is applied for a period of
not more than one month. If necessary, the period
of validity may be extended by the investigating
judge at the request of the Prosecutor for a period
not exceeding one month.

During the trial, this security measure is
maintained until the entry into force of the court’s
decision on the use of compulsory medical measures
imposed on the criminal case.

Taking into account the specifics of the
proceedings on the application of compulsory
measures of a medical nature, the legislator provides
for the proceedings with the allocation of the case
against a person who committed a prohibited act in a
state of insanity or who became ill after committing
a criminal offense with a mental disorder.

Distribution of materials of such case in
separate proceedings is carried out in the General
order provided by article 44 of the code of criminal
procedure. However, the distribution of the case is
possible only at the stage of pre-trial investigation.

In accordance with article 515 of the code
of criminal procedure, a person against whom
proceedings are conducted in the case of the use of
coercive measures of a medical nature, has the right:

1) know what actions he is accused of;

2) give explanations;

(3) presentation of evidence;

4) submit petitions and challenges;

5) understand in your own language or a
language you know;

6) use the free assistance of an interpreter;

7) the presence of the defender and a date with
him alone and in secret;

8) to participate with the permission of the
investigator in the investigative actions carried out
at his request or at the request of the defender;

9) get acquainted with the protocols of these
actions and give comments on them;

10) get acquainted with the resolution on
appointment of examination and the conclusion of
the expert;

11) at the end of the preliminary investigation
to get acquainted with all the materials of the case
and write out any information in any volume, make
copies of documents, including through scientific
and technical means, except for information
constituting state secrets and other secrets protected
by law;

12) to bring complaints against the actions
and decisions of the person conducting pre-trial
proceedings, the Prosecutor and the court;

13) a copy of the decision on the termination of
the criminal case or on the referral of the case to the
court for the application of coercive measures of a
medical nature.

However, the understanding of these rights
to persons suffering from mental illness does
not always occur. For the implementation of this
procedure requires the conclusion it is judicial-
psychiatric examination concluded that the nature
and extent of the disease entity do not prevent the
understanding of that person the rights attributed to
him. If the above-mentioned conditions exist, the
investigator is obliged to explain to the person his /
her rights and to submit a list of them in writing (On
judicial practice on the use of compulsory medical
measures, 1999).

The participation of the legal representative
is governed by the provisions of article 516 of the
CPC.

Mental illness is characterized by inability or
inability to control the meaning of their actions.
Mental illness can be both temporary and permanent,
that is, long-term chronic. A person is in a state
of mental illness or insanity without the right to
independently exercise his rights and perform the
duties of a participant in the criminal process (for
example, to appear in a criminal prosecution body
on the call of an authorized person), as well as to
protect his legitimate interests.

Taking into account these features, if necessary,
the application of a compulsory medical measure
against a person as a result of a disease is ensured
by the participation of his legal representative in the
process.
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In accordance with subparagraph 13 of article
7 of the code of criminal procedure to the legal
representatives are the parents (parents), adoptive
parents, guardians, Trustees of insane persons,
representatives of organizations and individuals
engaged in adoption (adoption) of the child.

The participation of the legal representative in
the proceedings in such cases is mandatory. The legal
basis for the participation of the legal representative is
the decision of the prosecuting authority or the court.

The legal representative of the person against
whom proceedings on application of compulsory
measures of medical character are conducted, has
the right to:

1) to know what act prohibited by the criminal
law is charged by the represented person;

2) submit petitions and challenges;

3) presentation of evidence;

4) with the permission of the person conducting
the pre-trial investigation, to participate in the
actions of the investigation conducted at his request
or at the request of the defender;

5) get acquainted with the protocols of
investigative actions in which he participated,
and make written comments on the reliability and
completeness of the records made in them;

6) at the end of the preliminary investigation, get
acquainted with all the materials of the case, write
out any information from it and in any volume, make
copies of documents, including using scientific and
technical means, except for information constituting
state secrets and other secrets protected by law;

7) to receive a copy of the decision on the
termination of the criminal case or the referral of
the case to the court for the application of coercive
measures of a medical nature;

8) participate in the proceedings;

9) to bring complaints against the actions and
decisions of the person conducting the pre-trial
investigation, the Prosecutor and the court;

10) appeal of the court decision and receipt of
copies of the appealed decisions;

11) to know about the complaints filed in the
case, the petitions and protests of the Prosecutor and
to object to them;

12) to participate in the judicial examination
of the complaints, petitions and protests of the
Prosecutor.

Upon entering into the process of legal
representative drawn up a Protocol to clarify the
procedural rights under article 516 of the code of
criminal procedure, in accordance with the rules
specified in article 199 of the code of criminal
procedure
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The participation of defence counsel is subject
to the provisions of article 517 of the criminal
procedure code.

In addition to article 517 of the code of criminal
procedure, the mandatory participation of a defender
in cases of the use of compulsory medical measures
is also provided for in subparagraph 3) of part 1 of
article 67 of the code of criminal procedure. The
principle of the protection of all persons detained
or arrested in any form, in the aggregate of the
principles enshrined in UN General Assembly
resolution 43/173 of 9 December 1988 (principle
5.2), has been adopted on the basis of the mandatory
participation of the defence counsel.

Procedural inaction of the deranged is the basis
of the mandatory participation of the defender in
the case. The admission of counsel to the case is
compulsory from the moment of establishing the fact
of insanity or mental disorder of the person against
whom the proceedings are conducted. In addition,
the defence counsel may be sent to the case on other
grounds and in an earlier period (for example, in
the case of suspicion of a crime in which a person
may be sentenced to imprisonment for more than ten
years. S. AFR.)

The defender who has started the case has
the rights provided for in article 70 of the code of
criminal procedure, and also has the right to meet
with the defendant alone, if this does not interfere
with the health of the defendant.

A person suffering from mental illness, in
accordance with part 1 of article 69 of the code of
criminal procedure, may not be refused a defender,
as in such cases the participation of a defender is
mandatory.

The end of the preliminary investigation is
governed by the provisions of article 518 of the code
of criminal procedure.

In cases of the use of coercive measures of a
medical nature, as mentioned earlier, the conduct of
a preliminary investigation is mandatory.

At the end of the preliminary investigation, the
person conducting the pre-trial investigation shall
make one of the following decisions in the form of
a decision:

1) in the cases provided by article 35 and part of
the fifth article 288 of the criminal procedure code
and also in the cases when mental disorder is not
associated with the risk to himself or other persons
or possibility of causing other significant harm-the
termination of the case in the production of;;

2) on the direction of the case to the court for
the application of coercive measures of a medical
nature.
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Article 35 of the code of criminal procedure
provides for conditions excluding proceedings.
These circumstances, which served as the procedural
basis for the termination of the case, are divided into
two groups: 1) justifying; 2) unjustified. Justifying
grounds are the absence of signs of a criminal
offense, which caused the beginning of the pre-trial
investigation, or the innocence of a person to the
illegal action. Non-rehabilitating grounds include
the presence in the actions of a person of signs of a
specific criminal offense.

The materials of the completed investigation
established that a person has committed an act
prohibited by criminal law in a state of insanity, or
after the Commission of an act, actions committed
as a result of a disease, mental illness of a person,
threaten themselves or other persons, as well as
in establishing the circumstances that caused
significant harm to other persons, the body carrying
out criminal prosecution shall order to send the case
to the court to take a coercive measure of a medical
nature.

The decision of the prosecuting authority shall
be communicated to that person, his / her legal
representative and defence counsel, if the person is
able to understand the meaning of the decision on
his / her mental state.

The General provisions referred to in article
288 of the code of criminal procedure shall apply
to the drafting of a decision to dismiss a case. The
resolution sets out the following circumstances
specified in article 510 of the code of criminal
procedure, which are subject to proof, in particular:

1) the Commission of the action, time, place,
method and other circumstances;

2) the Commission by the person of an act
prohibited by criminal law;

3) the Nature and extent of the damage caused
by the act;

4) the behavior of the perpetrator is prohibited
by the criminal act before it occurs and after it;

5) the degree and nature of mental illness in the
Commission of an act prohibited by criminal law,
or in the proceedings, in the presence of the person
previously mental disorder.

A copy of the decision to dismiss the case or
to send the case to the court for the application of
compulsory medical measures shall be sent to the
participants in the process and the person against
whom the proceedings are conducted, and his legal
representative.

Proceedings in court on the application of
compulsory medical measures are governed by

articles 519-521 of the code of criminal procedure.

Cases in this category are usually dealt with by
a single judge. However, for particularly serious
crimes, the composition of the court is complex. In
accordance with the provisions of article 52 of the
code of criminal procedure, such cases are heard
by jury. Such cases are subject to the jurisdiction of
district and equivalent courts. The court of appeal
may also consider the application of compulsory
medical measures in the appeal of the verdict of the
court of first instance in a criminal case (Malikova
2018: 85).

If cases of particularly serious crimes are
considered on appeal, or the case of the first instance
is considered with the participation of jurors, then
the case is considered on appeal collectively in the
composition of the Chairman and at least two judges
of the Collegium.

In addition, the court also decides the issues
referred to in paragraphs 10), 11) and 12) of part 1
of article 390 of the code of criminal procedure:

- whether the civil claim in whose favor and in
what size is satisfied is subject to satisfaction;

- what to do with the seized property to secure a
civil claim or possible confiscation;

- what to do with the physical evidence.

As a result of the case, the court makes one of
the following decisions:

1) On the application of compulsory measures
of a medical nature — if a person has committed an
act prohibited by criminal law in a state of insanity;

2) on the application of compulsory measures of
a medical nature — if the psyche of the person has
been violated after the Commission of a criminal
offense.

Articles 16 and 75 of the criminal code of the
Republic of Kazakhstan are the basis for the court to
make the above decisions.

If the insane person does not pose a danger due
to his / her mental state, the court shall order the
dismissal of the case and the non-application of
compulsory medical measures.

The court, in recognition of the participation
of the person in the Commission of an offence is
not proved, as well as the establishment of the
circumstances stipulated in items 1)-12) of part
1 of article 35 of the criminal procedure code
(“circumstances precluding the proceedings™), the
court established the basis they adopt a decision on
termination of the case, irrespective of the nature of
the disease from the person.

Upon termination of the case without the use of
coercive measures of a medical nature, a copy of
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the court’s decision within five days is sent to the
health authorities to resolve the issue of treatment
or referral to a psychoneurological institution of
persons in need of psychiatric care.

A court decision on the application of a
compulsory medical measure may be appealed on
appeal. In turn, the decision of the court of appeal on
the abolition of the conviction and the termination
of the case on the grounds provided for in article 439
of the code of criminal procedure may be appealed
in cassation (article 522 of the code of criminal
procedure). Persons entitled to appeal in this manner
include the defence counsel, the victim and his / her
representative, the legal representative or a close
relative of the person against whom the case is being
considered, as well as the Prosecutor, who has the
right to appeal.

The use of compulsory medical measures may
be terminated, amended and extended (article 523
of the code of criminal procedure). The adoption
of a specific decision is based on the proposal of
the organization engaged in compulsory treatment,
provided for by the provisions of article 96 of the
criminal code. Also the offer is made on the basis of
the conclusion of psychiatrists.

A person who has been subjected to a
compulsory medical measure shall be examined by
a psychiatrist at least once every six months. As a
result of the examination, the issues of the existence
or absence of grounds for making a submission to
the court to terminate or change such a measure are
resolved. If there are no such grounds, the head of
the organization engaged in compulsory treatment
shall submit to the court an opinion for the extension
of compulsory treatment.

To extend the first treatment is enough to pass
six months after the start of such treatment. Further
extension is carried out, if necessary, once a year.

The court shall terminate or alter the
compulsory measure of a medical nature, when the
mental condition of a person subjected to coercive

measures of a medical nature, will be eliminated
the necessity of using the previously assigned
measures.

If a compulsory measure of a medical nature
cancelled in connection with the recovery of the
convict, which is not fully served his sentence, the
court is not Statute of limitations of execution of the
conviction, will send a copy of the decision to the
institution or body executing punishment, to resume
serving the remainder of the punishment that person.

The time spent in the medical organization is
counted in the term of serving the sentence.

Conclusion

Summing up the above, we can come to
the following conclusions: during the ftrial, it is
necessary to study and resolve the following issues:

1) whether there has been an act provided for by
criminal law;

2) the Commission of the act by the person whose
case 1s under consideration has not committed;

3) the Commission by the person whose case is
being examined of acts in a state of insanity;

4) the disease of a person with a mental disorder
in which the imposition of punishment or its
execution is impossible after the Commission of an
act prohibited by criminal law is not painful.;

5) does the mental disorder of a person cause
the possibility of causing danger to himself or other
persons or other significant harm;;

6) compulsory medical measure and what kind
of it is applied.

The application of compulsory medical
measures against the insane is a complex process, so
the court will pay great attention to many issues, as
it contributes to the solution of many issues raised
before the criminal process. It can also be seen as
one of the ways to protect the rights of the insane, as
one of the tasks of criminal procedure is to guarantee
the protection of human rights.
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THE PRINCIPLE OF ENSURING THE SUSPECT,
THE ACCUSED THE RIGHT TO DEFENSE AND ITS RELATION
TO OTHER PRINCIPLES OF THE CRIMINAL PROCESS

The article discusses the principle of ensuring the suspect, accused the right to defense and its
relation to other principles of the criminal process. Providing the defendant and the suspect the right
to defense as a principle of justice and criminal procedure relies on constitutional and criminal justice
rules.To date, the possibility of the participation of a lawyer in criminal proceedings has been markedly
expanded.

The purpose of this article is to consider the principle of ensuring that the suspect, accused person
has the right to defense with other principles in the criminal process. The ability to determine whether
the lawyer has sufficient funds for the successful implementation of the defense function.

Ensuring that the suspect and the accused have the right to defense is organically derived from the
presumption of innocence of the accused: the right to defense is required only for those who have not
yet been convicted and only suspected and accused of committing a crime.

The obligation to ensure the realization of the right of the suspect and the accused to defense
is assigned to the state authorities conducting criminal proceedings and responsible for its successful
completion.

However, the principle of competition, which is fundamental and dominant in the current Criminal
Procedure Code of the Republic of Kazakhstan, degrades, in our opinion, its own importance and inter-
connection between the principles of the presumption of innocence and ensuring the right to defense to
the suspect and the accused.

With the adoption of the new Criminal Procedure Code of the Republic of Kazakhstan, the extreme
support of the adversarial process in the criminal process, characterized by a refusal to establish the truth,
a fairly passive role of the court in proving, actually placing the responsibility of proving on the parties”,
which could not but affect the very principle of ensuring the suspect and the accused protection.

This principle is depleted, as it is carried out, in essence, only at the formal-legal level of competition
and therefore is narrowly pragmatic in nature, which inevitably affects the very quality of such protec-
tion.

The pre-trial investigation authorities are obliged to unswervingly comply with all the norms relating
to ensuring the rights of the accused. Each of the violations of these norms ultimately leads to a violation
of the principle of ensuring the defendant’s right to a defense and interferes with the establishment of
the truth in the case.

Key words: suspect, accused, defense, pretrial investigation, presumption of innocence, adversary.
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KyaikTire, aiibinTaAylubifa Kopfay KYKbIFbIH KAMTaMacbI3 eTy NPUHLMII XKaHe
OHbIH, KbIAMBICTbIK, MPOLLECTiH, 6aCKa Aa NPUHLMNTEPIHE KATbICHI

Makanaaa KyAiKkTire, anbinTaAyllbliFa KOpFay KYKbIFbIHbIH KaMTamachi3 eTy MPUHLMII >KoHe OHbIH
KbIAMBICTbIK, POLLECTIH 6acka Aa NPUHUMMITEPIMEH KATbIChl KApacTbipblAaAbl. KyAiKTire, aibinTaAyLubira
KOPFay KYKbIFbIH KAMTaMacbl3 €Ty BAIAAIK MeH KbIAMBICTbIK, COT TOPEeAIri MpUHUMUII peTiHAE,
KOHCTUTYLIMSIABIK, X)KBHE KbIAMbICTbIK-IC XKYPri3y HOpMaAapbiHa cyieHeai. Kasipri yakbITTa KbIAMbICTbIK,
iC 6OMbIHLLIA AABOKATTbIH KATbICY MYMKIHAITT aiTapAbIKTai KEHENA].

Ocbl MakaAaHblH, MakcaTbl KYAIKTIre, ambinTaAyllblFa KbIAMbBICTbIK, npouecteri 6acka Aa
MPUHLUMITEPMEH KOPFay KYKbIFbIH KamTamacbi3 eTy KaruAaTbiH Kapay 60Abin Tabbiaaabl. KopraHbic
YHKUMSACHIH TaObICTbl iCKe acblpy YLIiH AaABOKATTbIH >KETKIAIKTI KapakaT 6ap->KOfblH aHbIKTay
MYMKIHAITI.

KyaikTire >xeHe arbINTaAyllblFa KOpFay KYKblFbIH KaMTaMacbl3 €Ty amblINTaAyLLbIHbIH, KiHOCI3A|ri
Npe3yMnuMsCbiHaH TYbIHAQMAbI: KOpPFay KYKbIFbl &AI KiHOAI Aen TaHbIAMaraHAQpPFa >KOHEe KbIAMbIC
JKacayAa KYAIKTIre KeHe arbINTaAyllblFa FaHa TaAamn eTiAeA|.

KYAIKTI MeH aibINTaAylibiHbIH KOpFay KYKbIKTbl iCKE acbipyAbl KamTamacbi3 eTy MiHAETI
KbIAMBICTbIK, IC XKYPri3yAi >Ky3€ere acblpaTblH MEMAEKETTIK OPraHAAPFa >KYKTEAEA] XKOHe OHbl TabbICTbl
asikTayra »kayantbl 60Aaabl. Aerenme, Kasakcran PecnybankacbiHbiH Kasipri KbIAMbICTbIK, iC >Kyprisy
KOAEKCIHAE ipreAi keHe 6acbIMABIKTbI 6OAATbIH 6OCEKEAECTIK KaFrnAaThl, 6i3AiIH OMbIMbI3LIA, KiIHOCI3AIK
NPe3yMnuMsCbl KaFrMAaTTapbl MeH KYAIKTIHIH >K&He aMbINTaAyLlblHbl KOpFay KYKbIFbH KaMTamachi3
eTYAIH 63 MaHi MeH e3apa 6anAaHbICbIH TOMEHAETEAI.

KasakcraH PecnybamkacbiHbiH >kaHa KbIAMBICTbIK, iC >KYypri3y KOAEKCiH KabObiaAaFaH Kesae,
KbIAMBICTbIK, MPOLIECKE KAPCbl iC-KMMbIA YAEPICIH 3KCTPEMAAAbI KOAAQY, LUbIHABIKTbI aHblKTayAaH 6ac
TapTy, COTTbIH ASAEAAEYAEri MacCUMBTI POAI, TapanTapAblH ASAEAAEY >KayamnkKepLliAiriH ic >y3iHae
OpHaAaCTbIPY, KYAIKTIre >keHe ambiNTaAyllblFa KOpPFay KyKbIFbH KaMTaMacbl3 eTy MpuHLUMIiHe acep
eTneyi MyMKiH emecTiri. bya, MoHi GoliblHILIA, 6OCEKEAECTIKTIH PECMU-KYKbIKTbIK, AEHreliHAe FaHa
>KY3€re acblpblAaAbl, COHAbIKTAH TaburaTTa eTe a3 nparMaTMKaAblk, OYA CO3CI3 KOpFayAblH canacbiHa
acep eTeai. AAAbIH aaa Teprey OpraHAApbl ambiNTaAyLWbIAAPAbIH KYKbIKTapblH KamMTamacbi3 eTyre
KaTbICTbl GapAbIK, HOPMaAapAbl yAaiibl OPbIHAAYFa MIHAETTI.

Ocbl HOpMaAapAbiH, 6Y3bIAybIHbIH 8PKAMCbICHI, CalbilN KEATEHAE, >KayarnkepAiH, KOPFaHbIC KYKbIFbIH
KamTamachbI3 eTy NpUHUMMIH Oy3yFa >KeHe iC GOMbIHLIA LWbIHABIKTbI OPHATYFa KEAEPTi KEATIpeA|.

TyHiH ce3aep: KYAIKTI, abINTaAyllbl, KOPFaHbIC, aAAbIH aAa Teprey, KiHOCIi3AIK Mpe3ymnumschbl,
KapcblAac.
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MpuHUMN 06ecneyveHns MOA03pEeBaeMOro, 0OBMHSEMOro rnpaBa
Ha 3alMTy U €ero COOTHOLLIEHUE C APYTMMM NMPUHLIMIIAMKM YTOAOBHOIO npotiecca

B cTaTbe paccmaTprBaeTcs NpuHLUMN 06ecrnedeHms NoA03pPeBAeMOro, 06BMHAEMOro NpaBsa Ha 3aLmTy
M €ro COOTHOLIEHME C APYTMMM MPUHLMNAMM YrOAOBHOro npouecca. ObecrnedyeHne 06BUHAEMOMY
M MOAO3PEBAEMOMY MpaBa Ha 3alUMTY KaK MPUHLMI NMPaBOCYAMUS M YTOAOBHOIO CYAOINPOU3BOACTBA
OMUPaeTCs Ha KOHCTUTYLMOHHbIE WM YrOAOBHO-NPOLIECCYaAbHble HOPMbl. Ha ceroaHsWwHWin AeHb
BO3MOYKHOCTb y4acTus aABOKaTa B MPOU3BOACTBE MO YTOAOBHOMY AEAY 3aMETHO pacCLUMPEHbI.

LleAblo AQHHOM CTaTbM SBASIETCS PACCMOTPEHME TMpuHUMNa obecrnedyeHms MnoAO3PEBAEMOMY,
00BMHAEMOMY TMpaBa Ha 3aluTy C APYTMMM MPUHLMINAMM B YTOAOBHOM rMpouecce. Bo3moXkHOCTb
OMNpeAeAnTb, AOCTAaTOYHO AM CPEACTB Y aABOKATa AAS YCMELIHOrO OCYLLECTBAEHUS (DYHKUMM 3alLMThI.

ObecrieyeHne NoAO3PEBAEMOMY M OOBMHSIEMOMY MpaBa Ha 3allMTy OPraHMYecky BbITEKAeT M3
NPEe3yMILUM1U HEBUMHOBHOCTM OGBMHAEMOrO: MPaBo Ha 3aluMTy TPeOyeTcs Kak pa3 TOMy, KTO Moka eLle
HEe MPU3HaH BUHOBHbIM, U TOAbKO MOAO3PEBAEMOMY M OOBUHSIEMOMY B COBEPLLEHUM MPECTYMNAEHUSI.
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O0693aHHOCTb 06ecrneunTb peaAMsaumio fnpaBa MOAO3PEBAEMOrO M OOBMHSEMOro Ha 3alluTy
BO3AAraeTCsl Ha rOCYAAPCTBEHHbIE OpraHbl, BEAYLUME YrOAOBHOE CYAOMPOM3BOACTBO M Hecylume
OTBETCTBEHHOCTb 3a €ro ycrewHoe 3aseplueHune. OAHAKO MPUHLMI COCTS3aTEAbHOCTM, KOTOPbIi
MMeeT OCHOBOMOAaratoLee 1 AOM1MHMpYtolee 3HaveHne B aerictyiolem YK PK, npuHmkaeT, Ha Haw
B3rAsiA, COOCTBEHHOE 3HaYeHMe 1 B3aMMOCBS3b MPUHLIMIIOB MPEe3yMILmMm HEBMHOBHOCTM 1 obecrneyeHme
NMOAO3PEBAEMOMY M OOBMHIEMOMY MpaBa Ha 3alumTy.

C npuHatvem Hosoro YIIK PK oduumasbHYyl0 MOAAEPXKKY MOAyUMAQ KpalHas  dopma
COCTSI3aTEABHOCTM B YTOAOBHOM MPOLIECCE, XapakTEPM3YIOLLASCS OTKa30M OT YCTaHOBAEHWMSI MCTUHDI,
AOCTAaTOYHO MACCMBHOM POAbID CyAa B AOKasblBaHWMM, (PAKTMUECKMM BO3AOXKEHMEM 00S3aHHOCTM
AOKa3blBaHMSI Ha CTOPOHbI», YTO HE MOIAO He OTpPas3uTbCd Ha CamMOM TMpuHUMMeE obecrnedeHus
NMOAO3PEBAEMOMY M 0OBMHSEMOMY MpaBa Ha 3aLMTy. ITOT NPUHLMN 06eAHEH, TaK KakK OCYLLIECTBASIETCS],
Mo CyLIeCTBY, AMUIb Ha (POPMAAbHO-IOPUAMHYECKOM YPOBHE COCTSI3aHMS M MOTOMY HOCUT Y3KO
nparMaTMyeckmin XxapakTep, YTo HeM306eXKHO CKa3bIBAETCS HA CAMOM KayecTBe Takon 3awmTbl. Opratbi
AOCYAEOHOro paccaea0BaHMst 06s3aHbl HEYKAOHHO COBAIOAATH BCE HOPMbI, KacatoLmecst obecrneveHns
npas o6BuHsiemoro. Kaxaoe m3 HapyweHMi 3TUX HOPM B KOHEYHOM CYUEeTe MPUMBOAMT K HAPYLUEHWIO
npuHumna obecrnederms: 06BMHIEMOMY MpaBa Ha 3alMTY M MPEnsaTCTBYET YCTaHOBAEHMIO UCTUHbI MO

AGAY.
KAloueBble cAOBa: MOAO3PEBAEMDIN,
NpPe3yMrums HEBMHOBHOCTM, COCTA3aTEAbHOCTb.

Introduction

The main content of the legal status of the
individual in the Republic of Kazakhstan is its rights
and obligations. The Constitution of the Republic
of Kazakhstan provides its citizens with broad
democratic rights and freedoms (https://online.
zakon.kz/Document/?doc_1d=1005029 ) in all areas
of cultural, state, social and political life. However,
the state is not limited to the consolidation of the
rights and freedoms of citizens, and guarantees the
observance and implementation of these rights,
which is undoubtedly one of the most important
features of the rule of law.

The principles are the basic legal provisions,
elevated to the law guiding ideas that express
the content, focus and most typical methods of
criminal proceedings. The principles are imperious
requirements addressed to the participants of the
process, obliging them (or allowing them) to do
so, and not otherwise. For the investigator, the
Prosecutor and the court, the implementation of
these requirements in a particular case is a legal
obligation.

Principles, as a fundamental principle, have real
significance if they function in interaction. As part of
a single system, each of the principles characterizes
certain aspects of the criminal process. Being in
unity and relationship, they allow to understand
the essence of the process as a whole. Apart from
others, none of the principles can be implemented.
For example, the principle of legality could not be
implemented in the absence of the principles of
transparency, the independence of judges and their
subordination only to the law, etc.
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0BBMHSAEMbIN,

3awmTa, AocyaebHoe paccAepOBaHue,

The principles form the basis of the criminal
process-the system of its most important and
defining principles. What is the fundamental basis
of the process-this is its essence. Justice, legality,
the administration of justice only by the court,
equality of citizens before the law and the court,
the presumption of innocence, ensuring the suspect
and the accused the right to defense, objectivity of
the investigation of the circumstances of the case,
the publicity of the trial — these are just some legal
categories that reflect the fundamental properties
of the criminal process, and its humanistic and
democratic nature.

The principle of ensuring the right of the accused
to a defence is part of a single system of democratic
principles of criminal procedure and is closely
linked to each of them. For example, the absence of
an interpreter in the conduct of the case in a language
that the accused does not know is a violation not
only of the principle of the national language of the
proceedings (article 30 of the CPC) (https://online.
zakon.kz/Document/?doc_id=31575852), but also
of the principle of ensuring the right to defence,
since, without understanding what is happening in
the pre-trial investigation, the suspect or accused
cannot fully conduct his defense. Not knowing of
the defendant and without hearing his explanations,
the court is unable to comply with the principles of
comprehensiveness, completeness and objectivity
(Stetsovsky Yu.l., 1988: 114).

Main part

The effective protection of the rights of the
accused meets the objectives of society and the state
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concerned to ensure that every citizen exercises his
or her rights to the maximum extent. The principle
of the right to protection does not mean that citizens
can defend their interests against the interests of the
state. This principle should be seen as the ability of
citizens to actively promote and resolve the tasks
of criminal proceedings in the protection of their or
their rights and interests.

The pre-trial investigation bodies are obliged to
strictly observe all the rules concerning the rights of
the accused. Each of the violations of these norms
ultimately leads to a violation of the principle of
ensuring the right of the accused to a defence and
impedes the establishment of the truth in the case. For
example, the law considers it mandatory that every
defendant was their protector, because otherwise is
tantamount to abandonment of any of the defendants
or all of them without protection. However, practice
shows that this principle is not always respected.

The principle of ensuring the right of the accused
to a defence in criminal proceedings covers those
provisions of the right that present the accused with
the possibility of refuting the charge throughout the
proceedings, protecting his rights and legitimate
interests both personally and with the assistance of
a defence counsel. These provisions also impose
on the court, Prosecutor a and the investigator the
obligation to ensure the exercise of the rights of the
accused in order to solve the case correctly, to render
a lawful and reasonable sentence and to achieve the
tasks facing justice (Tynybekov S., 1997: p.105).

In the legal literature, the right of the accused
to a defence is regarded as an independent principle
of criminal procedure. Thus, D. Livshits defines
the right to defense as a collective concept, which
means the totality of all procedural rights granted
to the accused by the criminal procedure law to
protect against charges. Using the law granted him
wide procedural law, the accused in the criminal
process gets a real opportunity to challenge the
charges against him, to refute it in whole or in part,
by providing evidence and making arguments in its
defense (Mamutov AM, Livshits Yu.D., 1989:56).

The right to protection includes:

1) the provision of procedural remedies to the
accused against the charge;

2) the right to be assisted by counsel;

3) the obligation of the body of inquiry, the
investigator, the Prosecutor and the court is to
ensure that the accused is able to defend himself
by means and means established by law against the
charge against him. The organs of the investigation,
the Prosecutor and the court have the duty to ensure

the protection of personal and property rights of the
accused.

The procedural literature has long defended
the view that protection in the material sense and
protection in the formal sense differed. The first
means the presence of the accused procedural rights,
which he personally conducts his own defence.
The defence was formally understood to mean the
right of the accused to have a defence counsel. This
division has been fairly criticized.

Safeguarding the defendant’s right to protection
— a single principle (Alaukhanov E.O., 2009: p.26),
and the dismemberment of it is artificial. The set of
procedural rights by which the accused exercises his
or her defence and the right to be assisted by a defence
counsel is a single right. In criminal proceedings, a
defender is a party who formulates demands before
the court and makes proposals and statements in
the interests of his client. Protecting the rights and
legitimate interests of the suspect and the accused,
the defender assists justice in establishing the truth
of the case, contributes to the implementation of the
tasks facing justice.

The right of the defendant to counsel is,
therefore, an important procedural guarantee for
the implementation of other rights of the suspect
and the accused, and the understanding of this right
as a formal protection incorrectly (Savitsky V.M.,
1983:78).

The code of criminal procedure emphasizes that
the suspect and the defendant has (previously — “the
accused is provided”) the right to defense. In turn,
the body conducting the investigation, the court and
the Prosecutor are obliged to ensure the possibility
of a person brought to criminal responsibility to be
protected by means and methods established by law.
The content of this obligation includes the need to
explain to the suspect, the accused and the defendant
the right to engage in the case of a lawyer by
concluding an agreement with legal advice or a law
office, after which the head of the consultation or the
owner of the AK is already obliged to provide for the
protection of a lawyer. The investigator must allow
the relatives or other close persons of the detainee or
arrested person to conclude an agreement with the
lawyer for the protection of the suspect or accused,
but not to oblige legal advice to allocate a lawyer for
each accused, unless, of course, the category of the
case does not require the mandatory participation of
a lawyer.

Accused (suspect) may make an application to
the authority, the investigator, Prosecutor and to the
head of legal advice or the Collegium of Advocates
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about his release from the attorney’s fees wholly or
partly based on their financial situation.

The criminal procedure doctrine proceeds from
the assumption that further improvement of the
activities of law enforcement agencies is in direct
connection with the effective implementation of the
principle of ensuring the accused right to defence.
This principle permeates the entire criminal process.
The right to defence starts from the moment of
detention of the suspect, as well as from the moment
of his detention or the involvement of a particular
person as an accused, as a natural reaction to the
charge against which he is to be protected, and ends
with the completion of criminal procedure and the
relevant criminal procedural relations.

The purpose of granting the suspect and
the accused the right to a defence is to prevent
the unjustified bringing of a person to criminal
responsibility and, especially, incorrect, illegal
conviction. In other words, the principle of ensuring
the right to defence of a suspect or accused person
reinforces the adversarial nature of criminal process,
helps to establish the truth and avoid mistakes both
in the pre-trial investigation and in court.

The right of the accused to defence corresponds
to the duty of the person conducting the inquiry, the
investigator, the Prosecutor and the court to ensure
that the accused is able to defend himself by means
and means established by law. In the unity of the
broad rights of the suspect, the accused and the
obligations of these bodies and persons to guarantee
the exercise of these rights, the principle of ensuring
the accused right to a defence is manifested.

In the scientific literature it is noted that the
concept of the principle of ensuring the accused
is not similar to the concept of the right to a
defence. “The principle of ensuring the right of the
accused to a defence” is broader than the concept
of “the right of the accused to a defence”, since the
principle of ensuring the right of the accused to a
defence includes... in addition to the exercise by the
accused (or his counsel) of the rights belonging to
the accused, the activities of other participants in the
process to exercise the rights and legitimate interests
of the accused in order to properly resolve the
case and render a lawful and reasonable sentence”
(Ospanov G.D., 2000: 295).

The right to a defence does not belong to a
single procedural stage. It is provided to each
suspect, accused, and its provision is provided
at all stages of the criminal process. The scope
of procedural rights of the accused develops and
changes with the movement of the criminal case.
But the position of the accused as a subject of the
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process and the subject of his right to defense-proof
of circumstances refuting the accusation, excluding
or mitigating responsibility-remain unchanged at all
stages. Minors and some other accused are granted
broader procedural rights, however, the principle
of ensuring the accused the right to defense cannot
depend on the nature of the charges nor the person
accused, nor from the credibility of the collected
evidence against him. This right is enjoyed not only
by the suspect and the accused, who is a citizen of
the Republic of Kazakhstan, but also by foreigners
and stateless persons.

The Constitution of Kazakhstan and other laws
provide a broad formulation of this principle. They
not only proclaim that a person suspected or accused
of a crime or tried for its Commission has a right
to a defence, but also emphasize that this right is
ensured.

Such abroad understanding of the principle under
consideration leads to the following conclusions:

First, the provision that the suspect, the accused,
the defendant should be endowed with a set of such
rights, the implementation of which would allow
him to effectively protect their rights and legitimate
interests. In this regard, he has a wide range of rights:
to know what he is accused of, to give evidence and
explanations, to get acquainted with the evidence, to
submit petitions, to participate in the investigation
of evidence, to appeal against the actions of the
persons conducting the investigation of his case, as
well as the decisions taken by these persons or the
court, etc.

Secondly, the provision on the right of the
accused to be assisted by a defence counsel. Under
the current legislation, the suspect, the accused
may invite himself (and in some cases — to have a
designated) defender. This possibility arises from
the moment the suspect is apprehended or the person
charged is brought to justice. The law also provides
a wide range of rights to the defender, who is most
often a lawyer, to actively fight for the rights and
legitimate interests of the defendant.

Third, the provision on imposing on persons
conducting inquiries, investigators, prosecutors,
judges the obligation to carry out actions aimed
at supporting the protection of suspects, accused
or defendants. The protection of the latter is not
considered a personal matter. Under the procedural
law, law enforcement officials are required to
identify both incriminating and justifying the
accused, as well as mitigating and aggravating
circumstances; under the CPC, they are also obliged
to explain to the suspect, accused or defendant his
rights.
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All these and many other rights and obligations,
taken together, are designed to ensure the right to
protection.

To ensure a suspect, accused person the right
to protection opposed to possible manifestations of
bias, one-sided, accusatory.

It should be recognized that for a certain
part of the investigators, such principles of the
process as ensuring the accused right to defense,
the presumption of innocence, a comprehensive,
complete and objective study of the circumstances
of the case, act as some abstract ideas of procedural
liberalism, more appropriate in scientific research
or, in extreme cases, in the trial, rather than in the
pre-trial investigation, since its main meaning is
seen only in the disclosure of a criminal offense, the
prosecution of the accused. Such a representation
leads to the fact that the principles cease to be
concrete and indisputable regulations, addressed
to the investigator, and turn into something
ephemeral, an optional, second in importance to the
requirements, which determine the external form of
the process: the details of procedural documents, the
order of their registration, validity periods, etc. as a
result, private rules of the investigation are classified
as more significant than its guiding principles.

Underestimation of the principles of the process
has various manifestations in practice. About
them, in particular, can be judged by the results of
a study investigating the errors due to which the
investigator’s conclusions about the existence of
reasonable grounds for the proceedings in court
were subsequently found to be unsubstantiated
or illegal by the attorney supervising investigator
(Soloviev A., Sheifer S., 1967: 13).

How do you explain that some of the principles
of the criminal process do not receive the pre-trial
stage of full implementation? It apparently needs to
go about a whole range of reasons relating to the
training of investigative personnel, and to ensure
their genuine independence from external pressures
and to the working conditions of investigators, not
always favorable from the point of view of the ability
to achieve the objectives of the investigation, and to
the imperfection of the law, establishing guarantees
for the effective implementation of the principles.
But the most common reason seems to be the defects
in the legal awareness of some investigators, the
insufficient level of their legal culture.

In the system of legal values that make up
the ideological part of the criminal procedural
legal consciousness of a professional lawyer, the
principles of the process should play a major role,
organizing and consolidating the rest of the mass

of legal ideas. Underestimation of principles and
process (including requirements on ensuring the
right to defence) constitutes a violation of the
hierarchy of legal values, when the fore the legal
requirements of the narrow, practical purpose.

This substitution of values reflects the insufficient
General level of legal culture of the lawyer, a certain
impoverishment of it. Apparently, this is due to the
widespread among some investigators the idea of
the burdensome principles and their inconsistency
with the realities of life (“the law as a drawbar,
where you turn, there and left”, “defenders only
interfere with the fight against crime, interfere with
the investigation”, etc.).

Such deformations of legal consciousness have
their reasons. Among them can be called rooted
in the distant past distrust of the legal profession
and the defense in General, formed the idea of
excessive complexity of criminal procedural
regulation. Probably, the real contradiction between
the provisions of the law and the practice of legal
proceedings, as well as the penetration into the right
consciousness of a professional lawyer of ordinary
ideas, reducing the level of legal culture of the
practical worker played a negative role.

How to ensure that the principles of the
process, which Express its democratic essence, are
consistently implemented at all stages, including
pre-trial investigation?

The Constitution does not aim to regulate in
detail the principles of the administration of justice,
especially those principles thatare specific to criminal
proceedings. Therefore, sectoral legislation should
take care of the regulation of specific principles,
without which the interests of the individual and the
effectiveness of the proceedings cannot be ensured
(Matvienko E.A., 1973: 58).

We believe that the priority here should be given
to the problems of improving the efficiency of the
preliminary investigation stage, which essentially
determines the fate of the criminal case and creates
the prerequisites for a lawful and reasonable
sentence (Basarov O., Lopushnoy AY., 1994: 77).

Along with the development of additional legal
guarantees, an important role should be played
by the proper organization of work on training
and retraining of investigative personnel, aimed
at the formation of a truly scientific criminal
procedural legal consciousness of investigators,
the development of their firm legal beliefs. In the
educational process, it is necessary to constantly
emphasize the connection of specific rules of
investigation with the principles of the process,
the inviolability of the principles. It is necessary to
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assert in the minds of investigators that the guiding
principles of the process is not interference with
the investigation, high-performance guarantees the
achievement of its objectives.

From this point of view, it is impossible to
recognize the correct organization of training
sessions for investigators, focused only on the study
of specific problems of criminology and criminal
procedure, but not affecting the guiding principles
of the proceedings. Training of investigative
personnel should be aimed at displacing from their
legal consciousness ordinary, nihilistic ideas about
the principles of the process, the achievement of
a true legal culture. And most importantly, it is
necessary to show the harmfulness of the views
of practitioners that the expansion of the rights of
the accused complicates the fight against crime, the
investigation of cases and their trial. On the contrary,
compliance with the principle of ensuring the right
to protection creates a reliable guarantee of the
objectivity of the process, increases the efficiency of
law enforcement agencies.

The right to a defence is inextricably linked to
the presumption of innocence, according to which
the accused is presumed innocent until proven
guilty and confirmed by a court judgement that
has entered into legal force. This legal provision is
contrary to the fact that the accused is previously
considered guilty and treated as a criminal whose
fate is predetermined, and if he considers himself
innocent, he must prove it to those who expose him
and judge (https://online.zakon.kz/Document/?doc
1id=1005029 ).

Ensuring the right of the suspect and the
accused to a defence follows organically from the
presumption of innocence of the accused: the right
to a defence is required for the one who has not
yet been found guilty and only for the suspect and
accused of committing a crime.

The obligation to ensure the exercise of the
right of the suspect and the accused to a defence
rests with the public authorities conducting criminal
proceedings and responsible for its successful
completion. However, the adversarial principle,
which is fundamental and dominant in the current
code of criminal procedure, belittles, in our opinion,
its own importance and the relationship of the
principles of presumption of innocence and ensuring
the right of the suspect and the accused to defense.

With the adoption of the new code of criminal
procedure, the official support was received by
the extreme form of adversarial proceedings,
characterized by the refusal to establish the truth,
rather passive role of the court in proving, the actual
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imposition of the obligation of proof on the parties”,
which could not but affect the principle of ensuring
the suspect and the accused the right to defense.
This principle is impoverished, since it is essentially
implemented only at the formal legal level of
competition and is therefore narrowly pragmatic,
which inevitably affects the very quality of such
protection.

The adversarial principle in the code of
criminal procedure clearly outlines the function
of the prosecution and the function of protection
of the procedural parties. The prosecution should,
in fact, only accuse, expose the suspect and the
accused, carry out their criminal prosecution, and
the defense is called upon to defend against the
charge, to prove its insolvency. The code of criminal
procedure, designed not in favor of objective truth,
the prosecution and the defense are not engaged
in objective proof, but simply seek to refute each
other’s position.

In this spirit of competition on the new code of
criminal procedure, the question is muted and the
clarity of the difference between the presumption of
innocence and the presumption of guilt.

It seems that with this procedural logic, the
investigator, literally precisely understanding and
carrying out the formal and adversarial provisions
of the current code of criminal procedure, will not
really provide the suspect or accused with the right
to defense, since he will not seek to independently
collect evidence in favor of the suspect or accused.
Thus, it will shift the burden of proving the
innocence of the suspect accused to the side of the
defense, thereby violating the very right to defense,
which is of practical importance.

How important are the rights of the individual
in criminal proceedings without objective truth in
case of excessive adversarial proceedings? In such
a process, the defence of the accused is carried out
and implemented to the extent that it is allowed by
the prosecution and, conversely, the prosecution
is able to realize its potential to the extent that the
defence is able to do so. As a result, the rights of
the individual are sacrificed to such an adversarial
confrontation between the prosecution and the
defence. It seems that the true enforcement of the
right of the suspect, accused to protection, as well
as the clear manifestation and operation of the
principle of presumption of innocence is possible
only in criminal proceedings, where the objective
and principle is the objective truth, in contrast to the
probabilistic and legal truth.

In criminal proceedings with formal legal
truth, the adversarial principle does not serve,
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respectively, the achievement of objective truth, and
alternatively, it is strictly opposed — one excludes
the other. Therefore, such a process is adversarial-
winning, and not objectively — reliable process with
objective truth.

It should be concluded, therefore, that the
presumption of innocence, as a principle of criminal
procedure, extends to any person and not only to
the suspect or accused. This person can be a citizen
of the Republic of Kazakhstan, as well as a foreign
citizen and a stateless person.

The meaning of this principle, firstly, is that
all citizens are assumed to be honest, so if any
of them is suspected or accused of committing a
criminal offense, then special care is needed in
making accusations, guaranteed by the fact that
the investigator’s indictments are controlled by the
Prosecutor, and then by the court, which has the
most favorable opportunities for establishing the
truth (transparency, adversarial process, immediacy
in the study of evidence, etc.).

Secondly, the meaning of this principle is that
a citizen is guaranteed the right to be presumed
innocent until the conviction has entered into
legal force, to enjoy the right to defence, not to be
publicly discredited until guilt has been established
by a court verdict, to demand treatment of himself
as innocent (prevention of excessive severity in the
election of preventive measures, exclusion of cruelty
in the establishment and application of the regime of
detention and arrest, etc.).

One of the requirements of this principle is,
thirdly, that the prosecution must be reliably proven;
the failure to prove guilt is legally equivalent to
proven innocence; if there is insufficient accusatory
evidence, the person must be fully rehabilitated.

Fourthly, this principle means that doubts about
guilt, and also in justifying the prosecution of the
actual circumstances generated by the insufficiency
of the evidence must be construed in favor of the
accused (questionable data accusatory nature are
excluded from the system of evidence and justifying
nature, remain in the system).

Fifthly, the meaning of this principle is that,
since the innocence of the accused is presumed,
he cannot be obliged to prove the existence of
justifying or mitigating circumstances (this duty
lies with the organs of the state conducting the
criminal proceedings), and he cannot be compelled
to substantiate his allegations on the grounds that
they will not be taken into account and objectively
verified.

Sixthly, the significance of this principle is that,
by allowing the accused not to accept evidence and

thereby assist the state authorities in exposing him,
the presumption of innocence is the most stimulating
factor for the investigator and the Prosecutor to
establish the true perpetrator and creates conditions
that prevent the conviction of an innocent person.

The criminal procedure is constructed in such a
way that the accused does not act as an object of
investigation, but as a full-fledged subject occupying
a certain procedural position. “This procedural
provision is characterized both by the rights and
duties of the accused in relation to the bodies of
investigation, prosecution and court, and the powers
of investigation, prosecution and court in relation to
the accused” (Strogovich M.S. 1955: 67).

As already mentioned, if the criminal procedure
is designed so that a person brought to criminal
responsibility is considered guilty in advance only
because he is brought as an accused, and therefore
he is obliged to prove his innocence, there is no room
for presumption of innocence in this process. In
criminal proceedings, the body that has brought the
charge is obliged to prove the charge, and until the
charge is proved, the accused is presumed innocent.

Further, the presumption of innocence is fully
derived from the objectives of criminal proceedings.
Since the law considers the accused innocent
and those who believe that he or she is guilty are
obliged to prove it, the presumption of innocence
helps to expose the perpetrators and ensure the
correct application of the law so that everyone
who commits a criminal offence is fairly punished.
“On the other hand, according to the presumption
of innocence, if the prosecution fails to prove,
that is, in the case there is insufficient evidence of
guilt of the person in the Commission of the crime,
the person is found innocent. In other words, the
presumption of innocence requires that “no innocent
person be prosecuted and convicted”. Thus, the
presumption of innocence exactly corresponds to
the tasks of criminal proceedings, contributes to
their implementation (Kasumov C.S., 1984: 89).

In the history of legislation, this principle was
first reflected in the Declaration of human and civil
rights during the French bourgeois revolution. In this
act said: “as every man is presumed innocent, then, if
necessary, arrest him, any rigor, which is necessary
for its security, should be strictly punished by law”
(article 9) (https://jurisprudence.academic.ru/1731).
This principle opposed the Inquisition process with
its theory of formal evidence and the harsh treatment
of the accused. He contributed to the emergence of
the bourgeois law of the principle of free evaluation
of evidence, that is, the judgment of sentence on the
basis of internal judicial beliefs, independent from
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outside influences and from the pre-assessment that
was the basis of the theory of formal evidence. The
modern criminal procedure law expressly States:
“a Judge, Prosecutor, investigator, investigator
assesses evidence on the basis of internal conviction,
based on a comprehensive, complete and objective
examination of evidence in their totality, guided
by law and conscience” (article 125 of the code of
criminal procedure).

The presumption of innocence was expressed
in an international legal act — adopted by the UN
General Assembly on 10 December 1948, the
universal Declaration of human rights: “Everyone
charged with a crime has the right to be presumed
innocent until his guilt has been established by a
lawful procedure through a public trial in which
he is afforded every opportunity for protection”
(art.11) (http://www.consultant.ru/document/cons_
doc LAW_120805).

Since the Republic of Kazakhstan is a member of
the UN, the Declaration of human rights is valid on
its territory. Presumption of innocence is enshrined
in the Constitution of Kazakhstan in article 77:

1) a person shall be presumed innocent of the
Commission of a crime until his guilt has been
established by a final judgement of a court;

2) the accused is not obliged to prove his
innocence;

3) any doubt as to the guilt of the persons shall
be interpreted in favour of the accused.”

It is important to note that the constitutional law
of 25 December 2000 “on the judicial system and
the status of judges of the Republic of Kazakhstan”
also contains an article which States: “No one may
be deprived of the right to a hearing of his case in
compliance with all the requirements of the law and
justice by a competent, independent and impartial
court”  (https://online.zakon.kz/Document/?doc
id=1021164). In the current CPC, the principle of
presumption of innocence is expressed in many
provisions of its articles (e.g. article 19, etc.).

The word presumption comes from the Latin
(praesumtia) means the assumption (Sukharev
A.Y., 2002: p.476). This is one of the principles
that establishes the nature of the investigation and
trial of a criminal case, as well as the position of
the individual in criminal proceedings. It is based
on more General principles: the value of the human
person, respect for the fundamental rights and
freedoms of citizens.

We have repeatedly emphasized above that
the accused is not yet guilty. Sometimes he can be
found guilty and then deservedly will bear criminal
responsibility. Sometimes, if in the process of
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investigation or in court proceedings the innocence
of the accused is found out, the groundlessness
of the charge brought, he will be found innocent,
rehabilitated, acquitted by a court sentence or the
case will be terminated on rehabilitating grounds,
restored in his good name, in his dignity. And
sometimes it may be that the accused will be found
guilty by the court, will be subject to criminal
punishment, and later it will be discovered that this
is a judicial error, that in reality he is innocent, then
the illegal sentence will be canceled, the truth and
justice will be restored.

Different may be the results of the proceedings,
but one thing is certain: the accused is not identified
with the guilty, he can be recognized only as a
result of the entire criminal proceedings (after
its investigation, bringing to trial) court-ordered
conviction (upon entry into force of the sentence).
If the accused is not guilty, the case ends with either
termination or acquittal of the court. What should be
the attitude to the accused before the resolution of
the case in which he is involved?

We may argue that the issue of the guilt of a
person brought to criminal responsibility is being
resolved even at the stage of investigation, pre-trial
investigation and trial. Sometimes it is even taken
into custody. Doesn’t this mean that the issue of
guilt falls within the competence not only of the
court, but also of the investigator, the Prosecutor? It
doesn’t mean. The concept of accused and guilty is
not equivalent. The accused is guilty of a crime only
from the subjective point of view of the investigator.
However, the conclusion of the investigator in this
part is preliminary, because the final decision on
the guilt of the accused belongs only to the court.
That is why article 24 of the code of criminal
procedure obliges the investigator and the person
conducting the inquiry to take all the measures
provided for a comprehensive, complete and
objective investigation of the circumstances of the
case, to identify both incriminating and justifying
the accused circumstances.

It is clear that in deciding whether to bring a
person to criminal responsibility, the investigator
and the Prosecutor proceed from their internal
conviction of his guilt, when the data collected in
the case, in their opinion, are sufficient for this.
However, this does not mean that the decision on
the guilt of the citizen. This issue is solved only by
the court, provided that his sentence enters into legal
force (Elemisov, G.B., 1979: 234).

Theidentification, together with the incriminating
circumstances of the accused, of those justifying
him would be meaningless if the indictment were to
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resolve the question of guilt. But since this issue will
be finally decided by the court, the investigator and
the investigator must provide him with materials
that not only confirm their opinion about the guilt of
the accused, but also refute this opinion. The court
will evaluate those and other materials.

Thus, it is not the accused who is found guilty,
but only the convicted person who has been
sentenced and has entered into legal force.

Despite the legislative consolidation of
the principle of presumption of innocence,
not all scientists and practitioners agree with
its application. The most consistent opponent
of the presumption of innocence is Professor
V.D. Arsenyev. So, he argued: “it is contrary to
article 2 principles of criminal procedure requiring
that “no innocent person was prosecuted and
convicted” (Arsenyev V.D., 1969:3).

Despite the development of the principle of
presumption of innocence in a number of works
by L.M. Karneev, A.A. Chuvilev and other
scientists. (Karneeva L.M., Chuvilev A.A., 1976:
p.69). It should be noted that, first, these studies
were conducted in a different socio-political
environment than the current transition period. This
explains some dogmatism and schematism in the
presentation of certain aspects of the principle of the
presumption of innocence. Secondly, the issues of
presumption of innocence have not been studied in
depth by scientists of the Republic of Kazakhstan,
which is absolutely necessary in connection with a
significant update of the legislation of the Republic
of Kazakhstan, as well as emerging new social
relations in Kazakhstan, which entails a significant
expansion of personal rights and freedoms of
citizens. Thirdly, it seems that the theoretical
analysis of this principle, combined with practical
materials of law enforcement agencies will develop
and offer a number of scientific recommendations

aimed at improving investigative practices to
comply with the principle of the presumption of
innocence, rights, freedoms and legitimate interests
of citizens. This, in our opinion, demonstrates the
relevance, importance and timeliness of the in-depth
development of this issue.

Conclusion

Some practitioners, in particular investigators,
argue that the indictment and the indictment are
incompatible with the presumption of innocence,
as the law requires sufficient evidence in these
proceedings, implying that the investigator is
convinced of the guilt of the person. But this
conviction of the investigator in guilt of the person
does not stop the principle of presumption of
innocence, as according to its wording and under the
law it can be refuted only by a guilty verdict of the
court, which entered into force. Moreover, even if
there is such a conviction of guilt, the law requires the
investigator to conduct a comprehensive, complete
and objective investigation of all the circumstances
of'the case, obliges to establish both aggravating and
mitigating circumstances of the accused. But the last
word in the resolution of the case remains with the
court.

Thus, the inconsistency of the points of view that
deny the presumption of innocence and its effect in
criminal proceedings is obvious. The principle of
the presumption of innocence implies a number
of provisions that are of theoretical and practical
importance for the observance of individual rights
in criminal proceedings. Thus, the strengthening of
guarantees of the rights of the accused to protection
and strict observance of the principle of presumption
of innocence by the pre — trial investigation bodies
are necessary conditions for building a state based
on the rule of law.

References

Alaukhanov E.O. The right of the suspect (accused) defendant to professional protection. Monograph. — Almaty, 2009. — 248 s.
Arsenyev V.D. Proving the actual circumstances of the case in separate stages of the criminal process // Questions of combating

crime under Soviet law. — Irkutsk, 1969.— 196 s.

Basarov O., Lopushnoy AY., Criminal procedure legislation. Problems and Judgments // Thought. — 1994. — Ne 26. — 145 s.
Constitution of the Republic of Kazakhstan (adopted at the republican referendum on August 30, 1995) (with amendments and

additions as of March 10, 2017)

Criminal Procedure Code of the Republic of Kazakhstan dated July 4, 2014 No. 231-V (with amendments and additions as of

07/12/2018) //

Constitutional Law of the Republic of Kazakhstan of December 25, 2000 No. 132-II “On the Judicial System and the Sta-
tus of Judges of the Republic of Kazakhstan” (with changes and additions as of December 22, 2017). https://online.zakon.kz/

Document/?doc_id=1021164

Elemisov G.B. Legal protection of the rights and legitimate interests of the individual in criminal proceedings. — Alma-Ata,

1979. - 259 s.

134 Xabapuisl. 3aH cepusicbl. No2 (90). 2019



Sharipova A.B. et al.

Karneeva L.M., Chuvilev A.A. Ensuring the legality and validity of the prosecution. — M., 1976. — 213 s.

Kasumov C.S. The presumption of innocence in the Soviet law. — Baku, 1984. — 244 p.

Mamutov AM, Livshits Yu.D. Criminal procedure of the Kazakh SSR. — Part 1 General. — Alma-Ata: Mektep, 1989.

Matvienko E.A. Commentary st.119. Commentary to the Code of Criminal Procedure — Minsk, 1973. — 345 s.

Ospanov G.D. Criminal Procedure RK (General part). — Almaty, 2000. — p. 347.

Savitsky V.M. The right of the accused to defense in the socialist criminal process. — M., 1983. — 233 s.

Soloviev A., Sheifer S., Tokareva M. Investigative errors and their cause // Socialist legality. — M., 1967. — Ne 12. — 90 s.

Stetsovsky Yu.l. If a person is charged with a crime ... / Soviet Russia. — M., 1988. — 157 s.

Strogovich M.S. Material truth and forensic evidence in the Soviet criminal process. — M.: Publishing House: Academy of Sci-
ences of the USSR, 1955. - 312 s.

Sukharev A.Y. Large legal dictionary. 2nd ed., Ext. and pererabat. — M .: INFRA-M, 2002. — 704 s.

Tynybekov S. The principle of ensuring the rights of the suspect and the accused to protection in criminal proceedings. — Al-
maty, 1997. — 256 s.

The Great French Revolution. Constituent Assembly. Declaration of Human Rights and Citizen of 1789 // https://jurisprudence.
academic.ru/1731

Universal Declaration of Human Rights “(adopted by the UN General Assembly 12/10/1948) http://www.consultant.ru/docu-
ment/cons_doc LAW 120805/

ISSN 1563-0366 Journal of Actual Problems of Jurisprudence. Ne2 (90). 2019 135
eISSN 2617-8362



IRSTI 10.77.51

Bissengali L., Lopashenko N.A.%, Shopabayev B.A.’, Bazilova A.A.*

'PhD Doctor, Senior Lecturer, Al-Farabi Kazakh National University,
Kazakhstan, Almaty, e-mail: bisengali89@gmail.com
*Professor, Saratov State Law Academy, Russia, Saratov, e-mail: lopashenko@yandex.ru
3Senior Lecturer, Al-Farabi Kazakh National University, Kazakhstan, Almaty
4Senior Lecturer, Al-Farabi Kazakh National University, Kazakhstan, Almaty

ECONOMIC CRIME: CONCEPT AND FEATURES

This article represents result of the complex research conducted by authors of such social and legal
phenomenon as economic crime.

At the present stage of development of the world community economic crimes evolve, their new
types, commission methods appear. These facts cannot but cause concerns. Due to the tendencies ob-
served in underworld, more and more sharp and actual is the question of effective fight against them that,
in turn, is impossible without detailed and comprehensive investigation of the category like “economic
crime”.

Over a long period of time, economic crime as a criminological category has undergone changes.
The term “corporate crime” has been used for a long time in foreign criminology, in the Soviet litera-
ture — the term “economic crime”. At the moment, discussions are also continuing, since, according to
one of the hypotheses, it is also necessary to include criminal offenses against property in the group of
economic criminal offenses.

In this article views of different academic lawyers concerning the issue of reference of specific crimi-
nal actions to category of the economic are given. On the basis of researching of these works authors
made own conclusions concerning the term “economic crime”.

Key words: economic crime, managerial crime, corporate crime, property, economic relations,
shadow economy.
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DKOHOMMKAABIK, KbIAMbICTbIAbIK: TYCIHIr XKoHe epeKlueAikTepi

ByA Makaaa aBTOpAApAblH, 3KOHOMMKAABIK, KbIAMbBIC CUSIKTbl BAEYMETTIK-KYKbIKTbIK, KYObIAbICTbI
KeLLEHA| 3epTTey HaTMXKeC BOAbIMN TabbIAAAbI.

OAEMAIK KOFaMAACTbIKTbl AAMbITYAbIH Ka3ipri Ke3eHiHAEe 3KOHOMMKAABIK, KbIAMbICTap AAMYAQ,
OAapAbIH >KaHa TYPAEepi, KbIAMbIC >kacay oAictepi naraa 60AyAa. Bya hakTirep araHAQYLLbIAbIK,
TyFbi36aybl MyMKiH emec. KbIAMBICTbIK, 8AeMAe BanKaAaTbiH ypAicTepre 6aAaHbICTbl SIKOHOMMKAAIK,
KbIAMBICTbIK, KYKbIK, OYy3YyLLIbIAbIKTapFa KapCbl TMIMAI Kypec MaceAeci GapbiHLla eTKip >KoHe e3eKTi
GOAbIMN OTbIP, OA 63 Ke3eriHAE «IKOHOMUKAABIK, KbIAMBIC» CUSIKTbl KQTErOPUsIHbI erKen-TerKenAi xxaHe
JKaH->XaKTbl 3epTTeyCi3 MyMKiH emMecC.

ByA Makarapa HakTbl KbIAMBICTBIK, 89peKeTTepAi 3KOHOMMKAABIK, CaHaTKa >KaTKbI3y MaCeAecCi
6oVibIHLLIA 8P TYPAI 3aHrEPAEPAIH MikipAepi KeaTipiaeAi. Ocbl )KyMbICTapAbl 3epTTey HerisiHAe aBTopAap
«3KOHOMMKAABIK, KbIAMbIC» TEPMUHIHE KATbICTbl 63 TY>XKbIPbIMAAPbIH >KacaAbl.

Ty#iH ce3aep: SKOHOMUKAABIK, KbIAMbIC, 6ACKAPYLLbBIAbIK, KbIAMbIC, KOPMOPATUBTIK KbIAMbIC, MEHLLIK,
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DKOHOMMYecKas NnpecTyrnHOCTb: MOHATUE U 0COOEHHOCTH

AaHHasi CcTaTbsl MpeACTaBASET CO6OM PEe3yAbTaT MPOBEAEHHOrO aBTOPaMM  KOMIMAEKCHOrO
MCCAEAOBAHMSI TaKOTO COLIMAAbHO-MPABOBOIO SIBAE€HMS, Kak 9KOHOMMYECKasl MPeCTynHOCTb.

Ha coBpemMeHHOM 3Tane pasBUTMS MMPOBOrO COOOLLECTBA PAa3BMBAIOTCS 3KOHOMUUECKME
YrOAOBHbIE MPABOHAPYLLUEHMSI, MOSIBASIOTCS MX HOBblE BUAbI, METOAbI COBEPLUEHUS. AaHHble akTbl
He MOryT He Bbi3blBaThb 0ecrokoncTBa. M3-3a TeHAEHUMIA, HAaBAIOAAEMbIX B MPECTYMHOM MUPE,
BCe 6OAEE OCTPbIM M aKTyaAbHbIM CTAHOBUTCS BOMPOC 3(hHEKTUBHOM 6OPbObI C IKOHOMUUECKMMM
YrOAOBHbIMW MPABOHAPYLLIEHUSIMM, KOTOPbIN, B CBOIO OYepeAb, HEBO3MOXKHO pelunTb 6e3 NoAPo6GHOro
M BCECTOPOHHEr0 UCCAEAOBAHMS TaKOM KaTeropmu, Kak «3KOHOMMUUYECKOE NMPEeCTyNAEHMe».

Ha npoTvskeHnn AAMTEABHOTrO MepMoAa BpPEMEHM 3KOHOMMYECKasl MPecTyrnmHOCTb KakK KpuMu-
HOAOTMYECKas KaTeropusi npeteprneBaa M3MeHeHus. B 3apyOeskHOM KPUMMHOAOTUM AOATOE Bpemsl
NMPUMEHSACS TEPMUH «KOPMOpaTMBHAsl MPECTYMHOCTb», B COBETCKOW AUTEpaType — «XO3sMiCTBEeHHasl
MPeCcTynHOCTb». Ha HacToAWMI MOMEHT AMCKYCCUMM TakxKe MPOAOAXKAIOTCS, TaK Kak, MO OAHOW U3
rMrnoTes, B rpynny 3KOHOMMYECKMX YFOAOBHbIX MPABOHAPYLIEHWIA Takxke HEOOXOAMMO BKAIOYATb
YrOAOBHbIE MPaBOHaPYLLEHWS NMPOTUB COOCTBEHHOCTMU.

B AaHHONM cTaTbe MPUMBOAATCS MHEHWS PA3AMUHBIX YUYEHbIX-IOPUCTOB MO BOMPOCY OTHECEHMS
KOHKPETHbIX MPeCTYMHbIX AEMCTBUIA K KaTeropum 3KOHOMMYecKMX. Ha 0CHOBaHMM MCCAEAOBAHUS 3TUX
paboT aBTOPbI CAEAAAM COBCTBEHHbIE BbIBOABI OTHOCUTEABHO TEPMMHA «3KOHOMMYECKAs! PECTYMHOCTby.

KAtoueBble cAOBa: 95KOHOMMYECKas MPECTYNHOCTb, yrpaBAeHYecKas NPecTynHOCTb, KOPropaTUBHas
NMPeCcTynHOCTb, COOCTBEHHOCTb, SKOHOMUYECKME OTHOLLIEHWS], TEHEBas 3KOHOMMKa.

Introduction

Due to the transition to market economy new
types of the crimes appeared connected directly
with the activity performed in the economic sphere.
Since the beginning of the last century and so far
disputes in science on determination of category of
the crimes committed in this sphere do not cease.
Some scientists consider them managerial, several —
corporate, others — economic.

We give the analysis of the existing points
of view below and we create the representation
concerning essence of the considered type of crime.

There are different determinations of economic
crime.

Modern researchers fairly specify: “”What is
economic crime?” — the question is not so abstract
and theoretical, from the category belonging to so-
called pure science. Actually efficiency of control
over this phenomenon in many respects from the
society depends on accuracy and depth of the answer
to it” (Egorshin 2000: 83). In the most general view
the economic crime can be designated as the social
and legal changeable negative mass phenomenon
consisting of all aggregation of economic crimes
made during this or that period in any country or
in any region. This determination quite corresponds
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to classical criminological concept of crime
(Kudryavtsev 1997: 74).

The problem, however, consists that the concept
of the economic crime is poorly developed in
criminal and legal and in criminological sciences
(Yanni 1997: 33), and not all criminologists
distinguish economic crime as the independent type
of crime (Lopashenko 2015: 215).

The research purpose consists in detection
of features of economic crime formation as
criminological category, and development of the
author’s position on the case in point.

For achievement of the above purpose the
following tasks were set:

To study the first theories of foreign authors;

To carry out the analysis of works of scientists
of the Soviet period;

To investigate works of modern authors;

To reveal features of formation and development
of the criminological category “economic crime”.

The hypotheses of scientists made by them
during the different period of formation of the
economic relations that proves the definitions of the
considered concept offered by them are given in the
article.

Authors place emphasis on research of process
and the reasons of allocation of economic crime in

Journal of Actual Problems of Jurisprudence. Ne2 (90). 2019 137



Economic crime: concept and features

the separate category other than managerial, official
and other types of crime.

Methods

In the work progress over this article the dialectic
approach which allowed to consider in a complex
economic crime was applied.

Such methods as comparative and legal, specific
and sociological, historical, logical, method of the
system analysis, the content analysis were applied
as the main scientific methods.

Also in the course of work on article the
international ~ documents, namely, = working
documents of the UN Secretariat were studied.

Studying of the bases of differentiation of
adjacent with economic types of crime was the
separate direction of the conducted research.

Literature review

The number of scientists researched economic
criminality at different times.

So, E.E. Dementyeva notes that interest in the
studied subject in the western criminology arose
at the beginning of the XX century (Dementyeva
1992).

The significant contribution to studying of
the considered matter is made by the American
criminologist E. Sutherland (Sutherland 1949). It
was he who developed new type of the criminal —
the “white-collar” criminal.

In turn, G. Kaizer in 1940 offered own
determination of economic criminality (Kaizer
1979).

In the USSR V.A. Obraztsov, V.G. Tanasevich,
B.E. Bogdanov, A.N. Larkov, A.M. Yakovlev
researched economic criminality.

In Kazakhstan I.I. Rogov made the significant
contribution to formation of theories on economic
crimes.

Works of Lopashenko N.A., Svensson B., A.IL
Dolgovaya, T.V. Pinkevich and others were used in
the course of writing of this article.

Results

E.E. Dementyeva notices that in the beginning
of XX century the economic was understood as the
criminality of poor levels of population including
thefts and other encroachments on the property,
beggary, vagrancy. And only in the middle of the
century other essential approach starts to be formed
according to which economic crimes began to be

considered like so-called «white collars» crimes,
and further a wide range of the criminal actions
connected with abuse of the economic authority
began to include in number economic crimes
(Dementyeva 1992: 12).

For the first time the public has learnt about a
phenomenon of «white-collar crime» from works of
American criminologist E. Sutherland. So, in 1940
Edwin Sutherland has put forward the concept of a
respectable «white collar criminal» possessing the
high social status. According to it many so-called
«white collarsy — the well-off — businessmen,
politicians, officials who make the wrongful
acts causing immeasurably a bigger damage to a
society than usual criminals from the lower class
(“criminals”). Besides, crimes of this part of society
rarely judged often remain unpunished (Sutherland
1949: 43).

E. Sutherland has urged to include them in a
subject of researches of criminologists and to lead
an intensive struggle with them than against criminal
offences (Sutherland, 1949: 46).

In 1940 the criminologist G. Kaizer has defined
economic criminality as a complex of the offences
made by respected persons with the high social
status within the limits of their professional duties
and with infringement of credence rendered (Kaizer
1979: 243).

In days of the Second World War of a problem
of the black market in the USA studied Marshall
Kleinard who during the period from 1942 to 1945
worked in US Federal prices supervision agency in
Washington. M. Kleinard saw the reasons of high
managerial criminality in the following:

1) three years has passed before the Government
of the USA has decided to find out whether laws
of military economy are broken and in what forms;
thousand new methods of infringement of provisions
of appropriate laws have been invented and used in
this time;

2) less than 25% of infringers of the regulations
which became known, have been subjected to the
penalty; all other infringers got off with reproofs or
preventions of closing of the enterprises;

3) the control over observance of regulations
was inefficient as for this purpose there were no
personnel in general, and well prepared — especially
as well, besides they performed this work with the
big reluctance. During the period from1942 to 1947
in the USA less than three thousand officials worked
on the average which should supervise observance
of the established regulations, however it was spent
too little control measures, and what were carried
out, were not consecutive enough and effective;
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4) the public, members of parliament and judges
showed a duality in the approach to observance of
regulations and establishment of the prices. The
public persistently supported these norms. Possibly,
only very insignificant part of simple consumers
used the “black” market. However businessmen and
entrepreneurs did it each time as soon as possibility
was presented. Members of parliament though
putting up an united front for rationing of the scarce
goods and for nonadmission of raising of the prices,
but they did not accept too strict control as they did
not want that their familiar “businessmen” appeared
at court for infringement of appropriate rules. Judges
during proceedings marked the unwillingness to «do
criminals of dear people».

Drawing the conclusion of research, Marshall
Kleinard estimated essence of the “black” market
as follows: in his opinion, it is a symptom of the
social disorganization shown that the society starts
to perceive the basic values differently. Human
relations are depersonificated, the vital purposes
and aspirations are reduced only to financial benefit.
«Businessmen of the black market» are justified, and
their actions do not consider as criminal (Burlakov
2000: 253).

On the basis of acts and reports of 25 federal
departments of the USA which are carrying out the
control over economic activities, Marshall Kleinard
and Peter Jiger have analysed in 1980 managerial
criminality at 582 large enterprises. There were 447
large industrial enterprises and 105 — wholesale and
retail trade enterprises and the enterprises of services.
Many of them were monopolists in manufacture of
a certain kind of production; they established the
prices in the absence of a competition. Victims of
criminal activity of such organisations frequently
did not suspect that they were those at all. Unjustified
financial losses, threat of a mutilation and a damage
to health, environmental contaminations — here are
consequences. As a result of conducted research M.
Kleinard and P. Jiger have established that for the
period since 1975 to 1976 criminal acts of owners
of the enterprises was lost more people than from
crimes against a life made by separate criminals.
The corporate criminality does not cause the big fear
for people (Burlakov 2000: 251).

In Sweden a known criminologist B. Svensson
has offered definition of an economic crime as
lasting, regular, punishable act of the mercenary
character which is carried out within the limits of
managerial activities constituting a basis of this act
(Svensson, 1987: 25).

Known academic lawyers spent basic researches
of the nature of economic criminality of the period of
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USSR socialism — V.A. Obraztsov, V.G. Tanasevich
(Obraztsov 1976), B.E. Bogdanov (Bogdanov
1963), A.N. Larkov (Larkov 1969), A.M. Yakovlev
(Yakovlev 1988).

The economic criminality in 80th and 90th has
undergone considerable changes, qualitative and
quantitative. Creation of new forms of ownership,
functioning of economy in the conditions of the
market relations, insufficient legal regulatedness,
integration into world economic are accompanied
by complication of criminal conditions in it. The
economic criminality increasingly acted as direct
display and consequence of economic criminalisation
and in some cases political spheres of a society life.

V.N. Burlakov notices that the central problem
consists in a choice of criteria of qualification of
crimes as economic and accordingly in delimitation
of the social phenomenon like «economic
criminality». Here is a question of consideration of
the given phenomenon from criminological or more
exactly from socio-criminological positions. In the
light of the criminally-legal approach borders of a
primary concept like «economic crime» according
to a number of domestic experts in general is to be
designated hardly (Burlakov 2000: 254).

It is possible to find in the special literature
attempts to classify existing approaches to definition
of a circle of crimes covered by concept «economic
crimes». For example, G.K. Mishin distinguishes
three groups of the discrimination (positions).
Supporters of the first position designate as economic
all crimes made for the purpose of reception of
economic profit (enrichment), and include in their
number without any limitations crimes against
property (property). Supporters of the second —
exclude the crimes against property which have
been not connected with managerial activities from
the number of economic crimes. Representatives of
the third — recognize only those crimes committed
by legal entities (business units) (Mishin 1994: 38).

Secondly, it is possible to consider as economic
the crimes committed only in the field of economy.
Respectively, both criminal actions in the course
of direct execution of economic activity, and not
connected, but made in limits of the functioning
managerial system will refer to the economic
category. In the latter case we will be forced to name
economic, for example, such crimes as the pilferages
made by hired employees.

At last, thirdly, such crimes can be referred
to economic category which are committed
only in the key segment of economy (system of
management) connected with generation of profit,
i.e. in the field of economic activity = the sphere
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of entrepreneurship, business. At such approach
it is reasonable to take into account only criminal
actions of subjects of this entrepreneurship
(business) made in the course of direct execution
of economic activity by them.

For the purpose of explanation of the intrinsic
characteristic of economic crime as social
phenomenon and as criminological concept it is
necessary to provide a short analysis of the main
approaches existing in scientific literature.

A.M. Yakovlev considered that “the contents of
this concept covers various types of damnification to
the economic interests of the socialist state protected
by the law and citizens” and that “their connection
with specific features of economic, managerial
mechanism” forms the basis for inclusion of crimes
in category of economy.

The economic crime according to A.M. Yakovlev
“is expressed in total mercenary infringement to
socialist property, the order of management of
the national economy from the persons which are
carrying out certain functions in system of the
economic relations” (Yakovlev 1988: 57).

This last determination is most often quoted in
criminological literature or it is represented as the
certain cliché, the commonly accepted approach.
Confirmation to that is the position of authors of a
series of the textbooks on criminology published

recently.
So, A.l. Dolgova gives the following
determination: “...The economic crime is the set

of mercenary infringement to the property used
in managerial activities, the established order
of management of economic processes and the
economic rights of citizens from the persons which
are carrying out certain functions in system of the
economic relations” (Dolgova 1997: 268).

V.N. Kudryavtsev and V.E. Eminov completely
do not use all algorithm of determination given by
A.M. Yakovlev, but they especially highlight the
distinctive feature of economic crimes being marked
out by him, consisting that “they are made by a
special person, but not third persons unauthorized
to object management included in system of the
economic relations on which they encroach”
(Kudryavtsev 1997: 214 ).

LI. Rogov specifies that only “the managerial
activities punishable in the criminal order are
covered by concept of economic crime” (Rogov
1991: 91). In other words, the author, first, limits
the sphere of economic crimes to those acts which
are connected only with managerial activities.
Secondly, he devotes own research only legal and
criminal concept of economic crime.

Apparently from L.I. Rogov’s determination, the
author included in the circle of economic crimes
those acts which are first provided in the criminal
code, secondly, are performed only by officials of
the state or public organizations and thirdly are
connected with infringement to economic system of
the country.

Let’s note some important results which are of
interest to the criminological analysis of the studied
problem.

First, despite the illegibility in determination
of criteria and small persuasiveness of arguments
taking place in the author’s position, the attempt
is made to limit concept of economic crime only
to the sphere of managerial activities (punishable
in the criminal order), and also to isolate actually
criminological concept of economic crime from the
criminal and legal.

Secondly, differentiation of the concept
“economic crime” and ‘“shadow economy”
is carried out. The latter is understood by the
author as “uncontrollable by the state production,
distribution, exchange and consumption of
commodities and materials and services”, and also
“all the unaccounted, not regulated by the relevant
standardized documents and rules of management
types of economic activity”. The economic crime
is called the most dangerous kind of the “shadow
economy” possessing, as well as any criminal and
legal phenomenon, the certain independence.

The category “economic crime” gained
further development in the program article on this
subject published in 1992 by A.M. Medvedev.
Economic crimes were defined by this author “in
the most general view” as “socially dangerous acts
encroaching on economy as on set of production
(economic) relations and causing it material
damage”. Thus A.M. Medvedev fairly notices that
at traditional approach to determination of object
of the crime (including also the economic crime) as
public relation, participants of the latter are not taken
into account. “Meanwhile, — the author continues,
— participants of the economic relations are the
specific people acting as manufacturers and product
consumers, owners, proprietors having certain
economic rights and freedoms, needs and interests
on which economic crimes encroach”. “Thus, — the
conclusion in article is drawn, — it is possible to tell
that economic crimes encroach on economy, rights,
freedoms, needs and interests of participants of the
economic relations, break normal functioning of the
economic (managerial) mechanism, cause material
damage to these social values and the benefits”
(Medvedev 1992: 81).
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The above determination would win considerably
both in theoretical and in the applied relation if the
author specified on what rights, freedoms, needs
and interests economic crimes encroach. Otherwise
it turns out that such crimes which have no relation
to economy: for example, attempts to the freedom
of speech, meetings, religion or, let us assume, to
spiritual needs and interests of citizens is possible to
refer to economic category.

E.I. Petrov, R.N. Marchenko, L.V. Barinova
regard economic crime as “set of the crimes for
profit committed in the field of economy by persons
in the course of their professional activity, in
connection with this activity and encroaching on
property and other interests of consumers, partners,
competitors and the state, and also on order of
economy management in the different industries of
economy” (Petrov 1995: 12).

T.V. Pinkevich understands economic crime
as “the difficult, system and structural, many-
sided social, criminal and legal phenomenon,
interdependent by features of the social environment,
characterized by availability of the stable criminal
relations arising in the course of economic activity
between subjects of the economic relations having
mercenary or other personal interest in receipt of the
illegal economic benefit” (Pinkevich 2001: 42).

V.V. Luneev considers economic crime as a part
of mercenary crime noting that its concept is even
more vague than mercenary crime. The essence of
economic crime, in his opinion, — that there are the
crimes committed by corporations against the state
economy, against other corporations, employees
of corporations against the corporation itself,
corporations against consumers (Luneev 2011: 432).

V.M. Egorshin and V.V. Kolesnikov write about
three options of approach to concept of economic
crime:

1) according to the first, it is formed by “all
crimes which concern any kinds of the economic
relations developing both in the field of management
(in economy), and out of its limits”. Authors call
these crimes quasieconomic;

2) according to the second, the economic crime
is formed only by the crimes committed in the field
of economy (both in the course of direct execution
of economic activity, and not related, but made in
limits of the functioning economic system);

3) according to the third, the economic crime
consists of the crimes committed “only in the key
segment of economy (system of management)
connected with generation of profit”. The specified
authors give preference to the last, narrowest
understanding of economic crime; though emphasize
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availability of the bases for other approaches
(Egorshin, Kolesnikov, 2000: 35).

Along with concepts of economic crime and
economic crimes in post-Soviet legal literature the
concept “managerial crimes” not very long ago
was rather widely applied. In determination of
the content of specified concept there were many
different interpretations. Some authors proceeding
from ideology of the Soviet penal legislation
containing the separate chapter “Managerial crimes”
considered this type of crimes independent.

Others, on the contrary, believed that managerial
crimes are the kind of economic crimes. The
position of this group of authors was shared, for
example, by B.V. Volzhenkin (Volzhenkin, 1999).
N.F. Kuznetsova considered that the economic
crime develops of infringement of property and
entrepreneurial crimes (meaning all economic
crimes committed both in state and in the private
sector of economy) (Kuznetsova 1993: 12).

L.D. Gaukhman and S.V. Maximov considered
as crimes in the field of economy economic crimes
along with two more categories — “other crimes
against the state encroaching on economic interests
of the nation” and “ offenses against property”
(Gaukhman 1996: 12).

The last two researchers in general in the field of
economy referred to crimes the penal acts which are
directly encroaching on fundamentals of national
economy, the relation on ownership, use and order
of property and also on the relations concerning
production, distribution and consumption of goods
and services. They attached those acts which
encroached on the public relations providing
interests of management to the number of so-called
managerial crimes.

Due to the basic changes in the economical
political system and system of the social and
economic relations which happened in our
country in the 90th years certain transformations
were undergone in the system of legal regulation
of economic activity. The criminal code of the
Republic of Kazakhstan of 1997 radically reformed
system of crimes in the field of economy having
allocated crimes in the field of economic activity in
the separate chapter.

These changes put end in dispute of specialists
in the occasion of designation of crimes as economic
or managerial having transferred the first category
(“managerial”) to the category of definitions with
which historians of criminological science will
mainly operate.

The fifth UN Congress on prevention of crime
and the treatment of offenders (1975) put crime of
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the “white collars” in number of the most dangerous
representing peculiar “a business form”. Its main
lines were formulated: implementation of criminal
activity for an economic benefit; connection with
certain forms of the organization; use of professional
or official activity; high social status of persons of
this criminality; possession of the political power.

Absence of uniform criteria in establishment
of crimes qualification as the white-collar or
economic conducts to rather optional treatment
with these concepts of various authors including in
structure of such crime often incomparable types
of offenses classified by various patrimonial signs
and concerning the managerial sphere, the sphere of
economic activity direct or indirect, and sometimes
in general the extremely remote.

Attempts to specify and expand concept of
whitecollar crime were caused according to some
criminologists by defaults of traditional treatments
— they did not cover and did not consider the crimes
committed out of the sphere of permanent activity
of offenders and connected, for example, with tax
avoidance by falsification of the declaration on
the income, fraud at purchase and sale of the land
plots, real estate etc. As a result the American
criminologist G. Edelherz offered the following
specified determination of the white-collar crimes
referred to category of the economic: “Illegal action
or the number of the illegal actions made without
application of physical factors by concealment or
cunning, for the purpose of receipt of money or
property for business or personal benefits”.

It is extremely difficult to agree with opinion
of the American specialists that the determination
formulated by Edelherz is most complete and
precisely reflects the being of economic crime.
This treatment, on the contrary, does limits of the
studied phenomenon very uncertain. Being guided
by the similar definition, it is possible to include the
offenses which do not have relations to economy
and economic activity in structure of economic
crime. For example, the household fraud connected
with deception of one citizens by others when both
parties do not represent other interests, except their
own, i.e. interests of individuals.

The representative list of elements (signs) of
whitecollar crime allowing from the point of view of
the American specialists, with the big reasons to refer
it to category of economic crimes, was formulated
at special hearings in legal committee of the House
of Representatives of the USA (1979): these are
the nonviolent crimes connected with deception,
corruption or violation of confidence; made in the
field of economy; made by professionals among

those who resorts to shrewd tricks for the purpose of
masking their actions as legal.

To the middle of the 80th years in criminological
literature in the West as G.I. Schneider notes,
instead of the concept “whitecollar crime” the
terms “office crimes” and “corporate crime” are
even more often used. It is indicative that the part
of specialists inclines to understanding of economic
crime generally as crime of corporations (Schneider
1994: 42).

Let’s notice that the fact of allocation a part
of economic crime as a group of so-called office
crimes, with inclusion in it of petty and insignificant
offenses, is represented an attempt to take away
researches of the criminal phenomena in economy
towards the analysis of the least socially significant
types of deviant behavior of ordinary employees.

A little allocation and leaving a part of economic
crime like so-called “corporate crime” or, in other
transcription, crime of corporations discharges the
situation.

E.E. Dementyeva generalizing results of own
research of the corporate crimes making the basis of
economic crime in the countries with the developed
market economy gives a bit different classification
of their types:

1) the crimes consisting in abuse of capital
investments and causing damage to partners,
shareholders, etc.;

2) the crimes consisting in abuses of the deposit
capital and causing damage to creditors, guarantors
(false bankruptcies causing damage to creditors,
frauds in the insurance field);

3) the crimes connected with abuse of regulations
of free competition (industrial espionage, artificial
overpricing or underpricing);

4) the crimes consisting in violation of the rights
of consumers (the release of poor-quality products
involving the physical abuse to consumers);

5) the crimes encroaching on the financial system
of the state (concealment of profit, tax avoidance);

6) the crimes connected with illegal exploitation
of the nature and causing environmental damage
(environmental pollution);

7) the crimes consisting in frauds in the field
of social insurance and provision of pensions, and
also the crimes connected with conscious abuse of
regulations of safety measures, causing material and
physical damage to workers and employees;

8) the commercial graft;

9) the computer crimes (Dementyeva 1992: 43).

In the western criminology along with the
considered categories the concept ‘“managerial
crime” is also widely used. The latter, in turn, often
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is represented as the component of whitecollar crime
or as the form of its manifestation.

It should be noted that in the German
criminological literature the attention is paid to
existence in the field of economic crimes of the
special phenomenon (we will call it victimo-
paradox) — “some victims actually are potential
criminals to whom prevented from committing the
crime”.

Conclusion

The definitions considered in this article of
economic (understood by different authors in own
way) crime containing certain sets of lineaments, the
list of components and signs, suffer from one main
default — they do not allow to establish accurate,
clear and comprehensive criteria of reference of
these or those offenses to category of economic and,
so complicate determination of the clear limits of
this phenomenon.

So insignificant achievements in the field of
legal regulation of fight against this phenomenon
are explained by availability of the multiple range
of treatments of concept of economic crime,
complexity and multiple layers of the object of
research and other reasons. The harmonious concept
of criminal law concerning the solution of issues
of regulation and legitimization of the sphere of
economic activity, the sphere of entrepreneurship
was not developed.

In this respect application of narrow treatment
of concept of economic crime as crime in the field
of business, the sphere of entrepreneurship can
appear the most productive. Such disaggregated and
restrictive approach is represented more preferable
and is more perspective in sense of establishment of
effective social control.

Summing up the results, it is possible to
distinguish the following signs of economic crime

defining specifics of the phenomenon of delinquent
behavior mainly in the field of entrepreneurship, the
sphere of business:

1) execution in the field of entrepreneurship, in
the field of business under cover of legal economic
activity.

2) execution directly in the course of economic
(entrepreneurial) activity, in its borders and limits of
competence.

3) execution by subjects of entrepreneurship
(business).

4) use of criminal methods of embezzlement
of the economic benefits in the course of execution
of legal economic activity, parasitizing on the
economic and legal conditions produced by the
official (permitted) market economic environment.

5) the high social status of the stratum of
entrepreneurs and high credibility to it from
society which become prostituted by businessmen
tortfeasors, serve them as a cover for implementation
of the criminal activity.

6) anonymity, absence of personification of the
victims.

7) lack of direct contact with the victim.

8) specificity and plurality of objects of
encroachment.

9) specificity of subjects of economic crime.

10) mass character and typicalness of crimes.

11) secrecy of crimes.

12) mercenary character of crimes.

13) concern towards category of nonviolent
crimes.

14) availability of the phenomenon of indifferent
relation of society to economic crime.

Thus, in this scientific article the complex
analysis of essence of economic crime, different
approaches to its determination in scientific
community is carried out, and also own conclusions
on the considered type of crime are drawn, and also
about main characteristics which are inherent in it.
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TO A QUESTION OF DEFINITION OF THE BEGINNING
OF CRIMINAL PROSECUTION

Article is devoted to a research of the moment of the beginning of criminal prosecution, determi-
nation of its features and the legal nature. On the basis of the conducted research the main theoretical
approaches to definition of the moment of the beginning of criminal prosecution in criminal procedure
are analysed. The analysis of special legal literature allows to allocate several main positions concerning
the beginning of criminal prosecution. A number of scientists considers that the beginning of criminal
prosecution is initiation of legal proceedings (in Kazakhstan — registration of a statement (messages, the
official report) about criminal offense in the Unified register of pre-judicial investigations or production
of the first urgent investigative action); others — from the moment of emergence in criminal case of the
particular person (the suspect or the defendant); the third — from the moment of application concern-
ing the person of measures of procedural coercion. The author’s position concerning the beginning of
criminal prosecution makes a start from the moment of detection of signs of criminal offense which can
be found out including during operational search activity, in this regard, production of the investiga-
tion and search operations directed to identification and disclosure of crimes testifies to the beginning
of production of criminal prosecution. Thus, establishment of illegal act, namely its identification and
suppression, can be carried out also during investigation and search operations within the Law of the
Republic of Kazakhstan “About Operational Search Activity”. Considering the above, the conclusion is
drawn that criminal prosecution not always has procedural character. Besides, in article suggestions for
improvement of the criminal procedure legislation in this sphere are formulated.

The scientific and methodological basis was made by laws of the Republic of Kazakhstan, the Code
of Criminal Procedure of the Republic of Kazakhstan and also works of the known scientific protsessualist
of Kazakhstan and foreign countries.

Key words: Criminal prosecution, charge, investigation, the suspect, the defendant, the body con-
ducting criminal procedure, measures of procedural coercion, criminal offense, operational-investigative
activity, criminal procedure law.
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KbIAMBICTbIK KyAQAQyAbIH, 6aCTaAyblH aHbIKTay MacCeAeAepi

MakaAa KbIAMbICTbIK, KyAaAayAblH 6acTaAy COTiH 3epTTeyre, OHblH, epeKLIEAIKTEPI MEH KYKbIKTbIK,
TabuFaTbIH aHbIKTayFa apHaAraH. >KyprisiAreH 3epTTey Heri3iHA€ KbIAMBICTbIK, MPOLIECTE KbIAMbICTbIK,
KyAaAayAblH 0acTaAy COTIH aHbIKTAYAbIH HEri3ri TEOPUSIAbIK, TOCIAAEPI TaAAaHAbL. ApHambl 3aH
9AEOMeTTEPIH TaAAQY KbIAMBICTBIK, KYAaAayAblH 6aCTaAyblHa KaTbICTbl GipHELLIE HEri3ri yCTaHbIMAAPAbI
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anKbIHAQYFaMYMKIHAIK 6epeai. bipkaTap FaAbIMAAP KbIAMBICTbIK, KYAQAQYAbIH 6aCTaAybl AEM K bIAMbICTbIK,
ic ko3rayabl (KasakCTaHAQ — KbIAMBICTbIK KYKbIK, OY3YLIbIABIK, TypaAbl apbi3abl (xabapAamatbi,
GasHaTTbl) COTKA AENMIHr TepreyaiH OipbiHFai Ti3iAiMiHAE Tipkey He GipiHLI Ke3eK KyTTipMelTiH
Teprey apeKkeTiH XYypri3y); 6ackarapbl — KbIAMBICTbIK, iCTE€ HAKTbl aAaM (CE3iKTI Hemece abiMTaAyLbl)
namaa 6oAraH caTTeH 6acTan; yLiHWiAepi — aaamFa KATbICTbI iC XKYPri3yiAik MaxKOypAey LiapaapbiH
KOAAQHFaH COTTeH 6acTanaabl Aen caHanmAbl. KbIAMBICTbIK KyAaAayAblH 6GaCTaAyblHa KATbICTbl aBTOPABIK,
MO3ULMS KbIAMBICTBIK, KYKbIK, OY3YLUbIAbIK, GEAriAEpi aHbIKTaAFaH, OHbIH IlIIHAE >XEAeA-i3AeCTipy
KbI3MeTi 6apbICbIHAQ aHbIKTAAYbl MYMKiH, OCbIFaH 6alAQHbICTbI KbIAMBICTAPAbI aHbIKTayFa XKoHe allyFa
GarblTTaAFaH XXeAEA-I3AECTIPY iC-LapaAapbIH XXYPri3y KbIAMBICTbIK, KYAQAQYAbI XKYPri3yAiH 6acTaAraHbiH
KyaAaHAbIpasbl. OcblAanlla, KYKbIKKa KApCbl 9PEKETTi aHbIKTay, aTan anTKaHAQ OHbl aHbIKTAy >KeHe
SKOABIH KECY ©KEAEA-IBAECTIPY KbI3MeTi Typaabl» KasakctaH PecriyGAmKkachl 3aHplHbiH, WeHOepiHAe
SKEAEA-IBAECTIPY ic-liaparapbl GapbICbIHAA Ad >KY3ere acbipbiAybl MyMKiH. XKOoFapblAa alThIAFAHAQPADI
eckepe OTbIPbIM, KbIAMBICTbIK, KYAAAQy 9pYaKbITTa MPOLECCYaAAbIK cunaTka ue 6oAa Gepmenai aAereH
KOPbITbIHABI >kKacaAAbl. COHbIMEH KaTap, MakaAaAa OCbl CAAQAAFbl KbIAMBICTBIK, iC KYPri3y 3aHHamachblH
SKETIAAIPY 6OMbIHLLIA YCbIHbICTAP TY>KbIPbIMAAAFAH.

MakaAaHbIH, FbIAbIMM-BAICTEMEAIK Heri3iH KasakctaH PecnybamkacbiHbiH, 3aHaapbl, KPP KIIK,
COHbIMeH KaTap KasakCTaHHbIH >KOHe LWeT eAAEpPAIH aTakTbl FAaAbIM MPOLECCYAAUCTEPIHIH eHbeKTepi
KypanAbl.

TyiiiH ce3Aep: KbIAMBICTbIK, KyAaAay, ambinTay, Ce3iKTi, aibIMTaAyLbl, KbIAMbBICTbIK, iC >KYPri3yLui
opraH, ic >ypri3ywiAik mMa>x6ypAey wapaAapbl, KbIAMbBICTbIK, KYKbIK 6GY3YLIbIAbIK, >XEAEA i3AeCTipy
KbI3METi, KbIAMBICTbIK, iC )KYPri3y 3aHHamachbl.
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K Bonpocy 06 onpeaeAeHnMn HavaAa yroAOBHOIO MpecAeAOBaHM S

CraTb9 MOCBSLLEHA MCCAEAOBAHMIO MOMEHTA HayaAa YrOAOBHOIO MPECAEAOBaHMS, OMNPEeAEAEHUIO
ero oco6eHHOCTEN 1 NPaBOBOM NMPUPOAbI. Ha 0CcHOBE MPOBEAEHHOIO MCCAEAOBAHMS NMPOAHAAU3MPOBAHbI
OCHOBHble TeopeTUYecKMe MOAXOAbl K OMPEAEAEHMIO MOMEHTA HauaAa YrOAOBHOIO MPeCAeAOBaHMS
B YrOAOBHOM rMpouecce. AHaAM3 CMeLMaAbHOM IOPUAMYECKON AMTEPATYpPbl MO3BOASET BbIAEAUTH
HECKOAbKO OCHOBHbIX MO3WMLUMIA OTHOCUTEABHO HauaAa YrOAOBHOIO MpecAeAOBaHMS. Paa  yueHbix
CUMTAIOT, UYTO HAYaAOM YrOAOBHOIO MPECAEAOBAHUS SBASETCS BO3OYXXAEHME YrOAOBHOTO AeAd (B
KasaxctaHe — perucrtpaums 3asBaeHusi (coobuieHusi, panopta) 06 YrOAOBHOM MpaBOHapYyLLEHWM
B EAMHOM peecTtpe AOCYAEOHBIX PACCAEAOBAHWMIA AMOO MPOM3BOACTBO MEPBOrO  HEOTAOXKHOIO
CAEACTBEHHOIO AENCTBUS); APyrMe — C MOMEHTa MOSIBAEHWS B YTOAOBHOM A€Ae KOHKPETHOro Auua
(MOAO3PEBAEMOrO MAM OOBMHSIEMOrO); TPETbM — C MOMEHTA MPUMEHEHWS B OTHOLLEHWU AMLA
Mep MPOLECCYaAbHOrO MPUHY>KAEHWS. ABTOPCKash MO3MUMS OTHOCUTEABHO HayaAa YrOAOBHOIO
NPecAeAOBaHMS OTTAAKMBAETCSl OT MOMEHTa 0GHAPY KeHWsl MPU3HAKOB YTOAOBHOIO MpaBOHapYLLEHMS,
KOTOpble MOryT ObiTb OGHAPY>KeHbl, B TOM YMCAE M B XOAE OMEepaTMBHO-PO3bICKHOW AESITEALHOCTH,
B 3TOM CB$SI3W, MPOM3BOACTBO OMEPaTUBHO-PO3bICKHBIX MEPOMPUATUIA, HAMPaBAEHHbIX Ha BbISIBAEHWE
M pacKpbiTUe NPECTYNAEHNN CBMAETEAbCTBYET O HauaAe MPOU3BOACTBA YTOAOBHOIO NMpecAeAOBaHMS.
Takrm 06pa3oMm, YCTaHOBAEHME MPOTUBOMNPABHOIO AESHUS, 3 UMEHHO €ro BbISIBAEHWE U MpeceveHue,
MO>KET OCYLLIECTBASITHCS M B XOAE OMNepPaTUBHO-PO3bICKHBIX MEPOMPUSTUIA B pamkax 3akoHa Pecry6Amkm
Kazaxcran «O6 onepaTvBHO-PO3bICKHON AESTEABHOCTU». YUMUTbIBAsS BbILIEU3AOXKEHHOE, CAEAAH BbIBOA
0 TOM, UTO YrOAOBHOE MPECAeAOBaHME He BCeraa HOCUMT MpoLecCyaAbHblii xapakTep. Kpome Toro,
B CTaTtbe CGOPMYAMPOBaHbI MPEAAOXKEHMS MO COBEPLUEHCTBOBAHMIO YrOAOBHO-TPOLLECCYAAbBHOIO
3aKOHOAAQTEAbCTBA B AaHHOM cdepe.

Hay4HO-METOAOAOrMUECKYI0 OCHOBY COCTaBUAM 3aKOHbI Pecnybankm KasaxcraH, YTK Pecny6amku
KazaxcTaH, a Tak>ke TPYAbl M3BECTHbIX YUeHbIX-MpoLeccyaancToB KasaxcraHa 1 3apy6eskHbiX CTpaH.

KAtoueBble CAOBa: yroAOBHOE MpecAeaOBaHve, OOBUMHEHME, pacCAeAOBaHME, MOAO3PEBAEMbIN,
O0OBMHSIEMbIN, OpraH, BEAYLIMIA YrOAOBHbIM MPOLECC, MepPbl MPOLECCYAAbHOrO MPUHYXKAEHUS,
YrOAOBHOE TMpaBOHapyLUeHWe, OnepaTMBHO-PO3bICKHAS AESTEeAbHOCTb, YFOAOBHO-NPOLLECCYaAbHOE
3aKOHOAAQTEAbCTBO
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Introduction

Inclusion in the criminal procedure legislation
of such category as “criminal prosecution” created
prerequisites for registration in law of criminal
procedure of the new legal institute regulating an
order of the accusing activity which is carried out by
the party of charge of the relation of the suspect, the
defendant that provided to protsessualist an occasion
to begin to use actively the concept “institute of
criminal prosecution” (Enikeev 2000: 131).

Realization of the problems of criminal
procedure regulated by Article 8 of the Code of
Criminal Procedure of the Republic of Kazakhstan
is impossible without ensuring function of criminal
prosecution. Criminal prosecution, being one of the
main functions of criminal trial, sets all criminal trial
in motion, determines contents and the direction
of pre-judicial investigation by particular criminal
case.

Atthe same time, the term “criminal prosecution”
has ambiguous understanding, both in the theory of
criminal procedure, and in the criminal procedure
legislation.

According to the Code of penal procedure
of the Republic of Kazakhstan of 2014 criminal
prosecution is defined as procedural activity, carried
out by the party of charge for the establishment of
the act prohibited by the criminal law, and which
made his faces, guilts of the last in commission of
criminal offense and also for ensuring application
to such person of punishment or other measures of
criminal influence (Paragraph 22 of Article 7 of the
Code of Criminal Procedure of RK).

The purpose of this article consists in a
research of the moment of the beginning of
criminal prosecution, determination of its features
and the legal nature. The analysis of the main
theoretical approaches to definition of the moment
of the beginning of criminal prosecution in criminal
procedure.

Results of researches demonstrate that the
beginning of criminal prosecution is the moment
of detection of signs of criminal offense. Besides,
implementation of criminal prosecution for
appropriate authorities and public officials (the
prosecutor, the head of investigative division, the
investigator, body of inquiry, the head of body
of inquiry and the investigator) is a procedural
duty, and for the victim (the private accuser), the
civil claimant, their lawful representatives and
representatives — a procedural law.

ISSN 1563-0366
eISSN 2617-8362

Main part

In legal literature definition of the moment
of the beginning of criminal prosecution remains
debatable.

In foreign literature such scientists as were
engaged in studying of criminal prosecution:
Skorzewska-Amberg M. (Skorzewska-Amberg M.
2017: 67-86); Gordon S., Ford R. (Gordon. 2001:
185); Le Guernic C., Legay A. (Le Guernic 2017:
80); Viano E.C. (Viano 2017: 3-22); Tahir R. (Tahir
2017: 287-310); Gupta B.B., Arachchilage N.A.
G., Psannis K.E. (Gupta 2017: 1-21); Jakobsson
M. (Jakobsson 2016: 1-3); Kethineni S., Cao Y.,
Dodge C. (Kethineni 2017: 1-21); Kott A. (Kott
2014: 1-13), etc.

At the same time, the question of the moment
characterizing the beginning of criminal prosecution
is not only terminological as it can seem at first
sight. It has great theoretical and practical value.
As in practice such phenomenon as production of
the investigative actions directed to collecting of
proofs which demonstrate further to commission
of socially dangerous act by the particular person
before presentation of charge to it that leads actually
to deprivation of such persons of a right of defense
is rather widespread.

The analysis of references, allows to mark out
the following main points of view on the matter.

The first: the beginning of criminal prosecution
is initiation of legal proceedings (in Kazakhstan —
registration of a statement (messages) about criminal
offense in the Unified register of pre-judicial
investigations or production of the first urgent
investigative action); the second is the moment
of emergence in criminal case of the particular
person (the suspect or the defendant); the third —
the application moment concerning the person of
measures of procedural coercion.

Supporters of the first direction are:

— M.A. Cheltsov who applies the term “initiation
of criminal prosecution” andtreatsitas ‘... prosecution
not only individual and defined already accused, but
also the unknown even at the time of excitement in
the presence of a possibility of its definition in the
future” (Cheltsov 1937: 28.). M.A. Cheltsov writes
about the initial moment of criminal procedure: “This
initial moment of process also is initiation of criminal
prosecution. We understand as it the procedural act
of the appropriate public authority in which the last
establishes existence in a certain event of signs of
a criminal offense and therefore decides to begin
criminal prosecution”;
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— Z.Z. Zinatullin and T.Z. Zinatullin according
to whom, “criminal prosecution begins with the
moment of initiation of legal proceedings and takes
place throughout criminal proceeding, in all stages
of criminal procedure that is until the weight of
evidence suggests a certain person guilty of crime
execution and deserving application to it this or that
measure of criminal sanction which is subject to
departure” (Zinatullin 1997: 79);

— V.I. Rokhlin who reflected in the works that
“criminal prosecution begins with initiation of legal
proceedings” (Rokhlin 1971: 167).

Among the supporters of the second approach
considering by the initial moment of criminal
prosecution — emergence in criminal case of the
suspect or defendant, it is possible to call:

— A.B. Solovyova and N.A. Yakubovich who
specified that function of criminal prosecution
is implemented at initiation of legal proceedings
against the particular person, his detention,
application of a measure of restraint, criminal
prosecution and also by production according to
the judgment of the investigative actions limiting
constitutional rights of suspects and defendants. At
initiation of legal proceedings upon crime, the initial
moment of criminal prosecution is conducting the
first legal proceeding connected with application
of the specified measures of procedural coercion
(Solovyov 1996: 78);

— A.G. Haliulin according to whom, “criminal
prosecution can begin also before brining a charge
when the person is put in position of the suspect.
And this moment, — according to his point of
view, — demands specification as the moment of
the beginning of criminal prosecution in the form
of suspicion” about what it is necessary to issue
the separate decree on involvement of the person
offered them as the suspect. If criminal case is
brought concerning the particular person, then in
this case criminal prosecution will coincide with
crime investigation as already from the moment of
initiation of legal proceedings investigation has the
purposeful character connected with proof of fault
of the person who is the suspect (Haliulin 1997:
223);

— P.I. Tarasov-Radionov, S.A. Golunsky and
M.S. Strogovich according to whom, criminal pros-
ecution begins and conducted only concerning the
certain person accused of crime execution. Initia-
tion of criminal case can take place concerning the
fact, crime events when the person which is subject
to criminal prosecution for its commission can still
not be known (Tarasov-Rodionov 1948: 129; Gol-
unsky 1946: 82; Strogovich 1946: 511). In particu-

lar, M.S. Strogovich defined criminal prosecution
as «activity of the investigator (or body of inquiry)
and the prosecutor concerning the certain person
brought to trial as the defendant directed to exposing
this person in crime execution, to prove his guilt, to
provide application to it just deserts... Therefore, the
act of initiation of criminal prosecution is the act of
involvement of a certain person to matter in quality
of the defendant» (Strogovich 1946: 511).

— F.N. Bagautdinov according to whom, crimi-
nal prosecution is directed against the persons hav-
ing legal status of the defendant or suspect. “Re-
spectively there is no criminal prosecution literally
this word when the person who committed a crime,
or suspected of its commission is not identified. At
the same time investigation is anyway made, the
investigation collects proofs which, perhaps, in the
future can initiate criminal prosecution concerning
any person. Therefore it is possible to speak only
about its preparation, about creation of necessary
conditions for the subsequent criminal prosecution”
(Bagautdinov 2002: 156).

The called “preparatory” activity in legal litera-
ture is offered to be called at the legislative level
“taking measures to ensuring criminal prosecution”.
“Taking measures to ensuring criminal prosecu-
tion — the procedural activity which is carried out
by public authorities and public officials, from the
moment of obtaining the message about crime for
establishment of an event of crime and the person, it
made” (Alexandrov 2002: 57).

Among supporters of the third direction, it is
possible to mark out L.I. Malakhova who claims
that criminal prosecution begins with the moment
of acceptance by the body conducting criminal
procedure, decisions on restriction of the rights of the
citizen for ensuring its exposure in crime execution
or from the moment of their actual restriction in the
same purposes (Malakhova 2003: 25).

Certain  authors consider that criminal
prosecution is procedural activity and as procedural
activity begins with the moment of initiation of legal
proceedings, and by the legislation of Kazakhstan
from the moment of registration of a statement
(message) about criminal offense (Article 179 of
the Code of Criminal Procedure of the Republic
of Kazakhstan), and the beginning of realization
of function of criminal prosecution needs to be
connected with this moment.

Positions of the specified authors make a
start or from the procedural status of the person
(the suspect, the defendant) and a possibility of
application of measures of procedural coercion to
them, or from the beginning of procedural activity.
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However, measures of procedural coercion can be
applied not only to suspected (defendant), but also
to the witness, the victim that does not speak about
the beginning of criminal prosecution yet.

Considering that establishment of illegal act,
namely its identification and suppression, can be
carried out also during investigation and search
operations within the Law of the Republic of
Kazakhstan “About Operational Search Activity”,
that criminal prosecution not always has procedural
character.

We are solidary with opinion of A.V. Fedotov
who considersthatthe concept “criminal prosecution”
covers not only criminal procedure activity, but also
operational search activity (Fedotov 2009: 19).

So, according to us, the beginning of criminal
prosecution is the moment of detection of signs of
criminal offense which can be found out including
during operational search activity. Production of
the investigation and search operations directed to
identification and disclosure of crimes, according
to us, testifies to the beginning of production of
criminal prosecution.

The etymological word meaning means
“prosecution” “to pursue someone, seeking to
overtake, catch, take” (The big modern explanatory
dictionary of Russian). In this plan work of the
investigator on establishment of the illegal act and
the person which made it can be compared to the
hunter, tracking down production and following
in her tracks. Also as well as the hunter, the
investigator, having found signs of criminal offense,
“follows” in the tracks of the criminal whose identity
can be unknown. Thus, carrying out in the relation
even of the unknown person of the investigation and
search operations directed to his establishment and
detention can testify to the beginning of criminal
prosecution.

So, according to D.A. Neganov “criminal
prosecution begins both in a stage of initiation of legal
proceedings, and till its beginning — registration of
the message about crime as a reason for initiation of
legal proceedings. Therefore, criminal prosecution
can be conducted concerning unknown persons ...”
(Neganov 2013: 132).

The opinion of the respondents interviewed
by us on the moment of the beginning of criminal
prosecution is represented rather contradictory.
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So, practically their voices were divided equally,
48% of respondents spoke that the beginning of
criminal prosecution is the moment of registration
of a statement (message) about criminal offense,
and 49% — the moment of detention of the person
as the suspect and finding by the person of the
procedural status of the suspect or witness having a
right of defense. 3% of the interviewed respondents
consider the beginning of criminal prosecution
the application moment concerning the person of
measures of criminal procedure coercion. Despite
the specified results of questioning, more than 90%,
the interviewed investigators and investigators,
answered positively the question “Whether
Detection of Signs of Criminal Offence Will Testify
to the Beginning of Criminal Prosecution”.

On the basis of the above, it is represented that it
is necessary to make the changes and additions con-
cerning an exception of definition of the concepts
“charge” and “procedural activity” of it to Paragraph
22 of Article 7 of the Code of Criminal Procedure of
the Republic of Kazakhstan.

III Conclusion. Thus, it is possible to conclude
the following conclusions. The concept of criminal
prosecution regulated by Paragraph 22 of Article 7
of the Code of Criminal Procedure of the Republic
of Kazakhstan has contradictions in this connec-
tion, it is obviously necessary to make the changes
and additions concerning an exception of definition
of the concepts «charge» and «procedural activ-
ity». Considering the stated, criminal prosecution
— it is the activity which is carried out by the party
of charge for the establishment of the act prohib-
ited by the criminal law, and which made his faces,
guilts of the last in commission of criminal offense
and also for ensuring application to such person of
punishment or other measures of criminal influ-
ence.

The beginning of criminal prosecution is the
moment of detection of signs of criminal offense.
Besides, implementation of criminal prosecution
for appropriate authorities and public officials (the
prosecutor, the head of investigative division, the
investigator, body of inquiry, the head of body of in-
quiry and the investigator) is a procedural duty, and
for the victim (the private accuser), the civil claim-
ant, their lawful representatives and representatives
— a procedural law.
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OCOBEHHOCTH AOTTIPOCA
NMPU PACCAEAOBAHUM SKOHOMMUYECKUX MPECTYMNAEHUMN,
COBEPLUEHHbIX KOPPYMITMPOBAHHbIMU
AOAXHOCTHbBIMN AMLUAMUA

Cratbsi NMOCBSLIEHA MCCAEAOBAHUIO OCOOEHHOCTEN AOMPOCA AOAXKHOCTHBIX AWLL, NPOM3BOANMOIO
Nnpu PacCAeAOBAHMM DKOHOMMYUECKMX MPECTYNAeHU. B cTtaTbe paccMOTpeHbl BOMPOCHI, CBS3aHHble
C OMpeAEeHMEM LEeAel TMPOBEAEHUS AOMPOCa AOAXKHOCTHBIX AMWL, MPUYACTHBIX K COBEpPLIEHWIO
3KOHOMMYECKOro TMPecTynAeHus; KAaccuuKaumen AuL, MOAAEXKALIMX AOMPOCY; YCTAaHOBAEHMEM
00CTOATEALCTB, BAMSIOLLMX Ha AQ4y HEMOAHbIX M HEOObEKTUBHBIX AQHHbIX; MCCAEAOBAHMEM TUMUYHbBIX
CUTyaLUMii, CKAAQABIBAIOLLMXCS MPU AOMPOCE MOAO3PEBAEMbIX (OOBUHAEMbIX) B KOH(DAMKTBIX YCAOBUSIX;
MUCCAEAOBAHMEM METOAOB BbISIBAEHMSI M Pa300AQueHMst AOXKHBIX MokKasaHui uM aAp. Ha ocHose
NPOBEAEHHOr0 MCCAEAOBaHUS 0606LLEHbI 0COGEHHOCTN MPOBEAEHMS AOMPOCa MPY PACCAEAOBaHUM
3KOHOMMYECKMX MPECTYMAEHMIA.

CdopMyAnpoBaHbl peKoMeHAALIMK M0 3PEKTUBHOMY MPUMEHEHUIO AOMPOCA, B TOM UYMUCAE MpwU
MOAFOTOBKE K AOMPOCY MOAO3PEBAEMbIX (0OBMHSAEMDIX) MO AEAAM AAHHOM KaTeropum, BKAIOYUAIOLLEN
M3yYyeHMe HEeOOXOAMMbIX AOKYMEHTOB, HOPMATMBHbIX MCTOUYHMKOB, CMELUMAAbHOM AMTEPATYPbI,
MHEHMI1 CMEUMaAMCTOB, APYIMX, COBPaHHbIX MO AEAY AOKA3aT€AbCTB OTHOCMTEABHO LIEAM AOMPOCA;
CBOEBPEMEHHOIO M3bATUSI M OCMOTPa HEOOXOAMMbBIX AOKYMEHTOB, (DOPMMPOBAHMS CBUAETEAbCKOW
6a3bl, MPOBEAEHUSI COOTBETCTBYIOLLMX MCCAEAOBAHMIA, B TOM YMCAE 3KCMEPTU3, AAHHbIE KOTOPbIX MOTYT
NMOATBEPANTbL MAM OMPOBEPIHYTb MOKa3aHWe AOMPALLIMBAEMbIX; MOAyUYEHME HEOOXOAMMbIX CBEAEHUI O
AVILIE AOMPALLMBAEMOIO, ero MHTEAAEKTYAAbHbIX, AEAOBbIX KaueCTBax, 3HaHMM U OMbITe, XapakKTepPHbIX
0COBEHHOCTSX, MCUXOAOTMYECKOM COCTOSIHMM, OTHOLIEHMM K PACCAEAOBAaHMIO M TOMYy MOAOGHOE,
MCTOUYHMKOM KOTOPbIX MOTYT ObITb MOKasaHuns cemnaeteaein, Matepmanbl OPA, ouLiMasbHas CripaBoyHast
MH(OpMaLMS U T.A.; MOABOP COOTBETCTBYIOLIMX AOKYMEHTOB, MPOTOKOAOB APYIMX CAEACTBEHHbIX
AENCTBMI, HOPMATMBHOIO MaTepmana, KOTOPbIE MOTYT MOHAAOOUTHLCS NMPU AOMPOCE; COOP haKTUUYECKMX
AQHHbIX, OMPOBEPratoLLMX BO3MOXXHbIE 3aBAEHMS AOTMPALLMBAEMbIX O TOM, YTO UX OrOBApMBAIOT, NAM,
UYTO YTBEP)KAEHMSI CAEAOBATEAS! “HMYEro noa CobOM He MMEIOT”; COCTAaBAEHME MUCbMEHHOro MAaHa
Aornpoca (0COOEHHO 3TO BaXKHO AAS HAUMHAIOLLMX CAEAOBATEAEN), KOTOPbIA AOAXKEH MPEACTaBAATb
CO00I He XXECTKMIA aATOPUTM OMPEAEAEHHbIX BOMPOCOB, a Pa3BETBAEHHYIO MEPCrNeKTUBY AMAAOra B
3aBMCUMOCTM OT BO3MOXXHOWM AMHUU MOBEAEHMSI AOMPALLMBAEMOro, XapakTepa HOBOW MHdOpMaLuu,
KOTOPYIO COOBLLAET NOCAEAHWIA.

HayuHO-METOAOAOIMYECKYIO OCHOBY COCTaBMAM 3aKoHbl PecnyGamnkmn Kasaxcran YK PK, YIIK PK, a
TakXKe TPYAbl M3BECTHbIX YUEHbIX KPUMMHAAMCTOB KasaxcTaHa 1 3apy6eskHbIX CTpaH.

KAtoueBble CAOBa: AOMPOC, CAEACTBEHHbIE AENCTBUS, pacCAeAOBaHue, 0OBMHeHue, crieumduka
AOMPOCa, TaKTMYecKas 3apaya, CAEAOBATEAb, MOAO3PEBAEMbIN, OOBMHSIEMbIN, MPECTYINAEHUE,
Koppynums.
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Features of interrogation in the investigation
of economic crimes committed by corrupt officials

The article is devoted to the study of the peculiarities of interrogation of officials, carried out in the
investigation of economic crimes. The article deals with issues related to the determination of the objec-
tives of the interrogation of officials involved in the commission of an economic crime; the classification
of persons to be interrogated; establishing the circumstances affecting the giving of incomplete and bi-
ased data; the study of typical situations that arise when interrogating suspects (accused) in conflict con-
ditions; the study of methods of identifying and exposing false testimony, etc. On the basis of the study
conducted, the features of interrogation during the investigation of economic crimes are summarized.

Recommendations on the effective use of interrogation are formulated, including when preparing for
the interrogation of suspects (accused) in cases of this category, including the study of the necessary doc-
uments, regulatory sources, special literature, opinions of experts, and other collected evidence regard-
ing the purpose of interrogation; timely seizure and inspection of the necessary documents, the forma-
tion of a testimony base, the conduct of relevant research, including examinations, the data of which can
confirm or deny the testimony of the interrogated persons; obtaining the necessary information about the
person being questioned, his intellectual, business qualities, knowledge and experience, characteristic
features, psychological state, attitude to the investigation, etc., the source of which may be witness tes-
timony, ORD materials, official reference information, etc .; selection of relevant documents, protocols
of other investigative actions, regulatory material that may be needed during interrogation; gathering
evidence that refutes possible statements by the interviewees that they are negotiated, or that the investi-
gator’s statements “do not have anything to do with themselves”; drawing up a written interrogation plan
(this is especially important for beginning investigators), which should not be a rigid algorithm for certain
questions, but an extensive perspective of the dialogue depending on the possible course of conduct of
the person being questioned, the nature of the new information that the latter reports.

The scientific and methodological basis was made by the laws of the Republic of Kazakhstan, the
Criminal Code of the Republic of Kazakhstan, the Criminal Procedure Code of the Republic of Kazakh-
stan, as well as the works of well-known forensic scientists of Kazakhstan and foreign countries.

Key words: Interrogation, investigative actions, investigation, prosecution, specificity of interroga-
tion, tactical task, investigator, suspect, accused, crime, corruption.
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JKeMKOp Aaya3bIMAbI TYAFAAQPMEH XacaAFaH
3KOHOMMKAABIK, KbIAMbICTapPAbI TEPreyAeri )kayarn aAyAblH, epekileAikTepi

Makaaa 3KOHOMMKaAbIK, KbIAMBICTApAbl Teprey Ke3iHAe >KYPri3iAeTiH Aaya3biIMAbl aAaMAApAaH
JKayan aAyAblH epekLUeAiKTepiH 3epTTeyre apHaAraH. MakaAaAa 3KOHOMMKAABIK, KbIAMBIC >Kacayfa
KaTbiCbl 6ap AayasblMAbl aAaMAAPAAH >Kayar aAyAbl >KYPri3y MakCaTblH aHbIKTAyFa; >kayar aAyfa
KaTaTbiH aAAMAAPAbI XIKTEYTe; TOAbIK, EMeC kaHe 0ObEKTUBTI eMec AepekTep bepyre acep eTeTiH MoH-
JKaMAapAbl aHbIKTayFa; KYAIKTIAEPAEH (aMbIMTaAyLLIbIAQPAAH) AQYAbI >KaFAaAapAQd >Kayarn aAy KesiHAe
KAABINTAaCKAH SAETTEri >KafFAalAapAbl 3epTTeyre; >KaAfaH alfakTapAbl aHbIKTAy >KOHe oluKepeAey
BAICTepiH 3epTTeyre xaHe T. 6. 6aNAAHbICTbI MOCEAEBAED KAPACTbIPbIAFAH.

Kayarn aayabl TMIMA] >Kypri3y GOMbIHLLQ, OHbIH, iLLIHAE OCbl CaHATTaFbl icTep 60MbIHILIA KYAIKTIAEPA]
(aMbINTaAyLWbIAGPADBI) >Kayan aAyFa AarbIHAQY Ke3iHAE KaXKeTTi Ky>KaTTapAbl, HOPMATMBTIK KO3AEPAI,
apHambl aaebueTTepAi, MaMaHAAPAbIH MiKipAEPiH, >ayan aAy MakcaTbiHA KaTbICTbl iC 6GoWbIHIIA
SKUHAAFaH 6acka Aa ADAEAAEMEAEPAT 3epPAEAEYAL; KAXKeTTi Ky>KaTTapAbl YaKTbIAbl aAbIN KOOAbI XoHe
KapayAbl, KyDAiK 6a3aHbl KAAbINTACTbIPYAbI, TUICTi 3epTTeyAep, OHbIH iLLIHAE AepeKTepi >kayar aAbIHATbIH
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AAAMAAPABIH aiiFaKkTapblH pacTai aAaTblH HEMeCe Tepicke LblFapa aAaTbiH caparnTamMasapAbl XKYPrisyAi
KAMTUTbIH YCbIHBIMAAP TY>KbIPbIMAAAADI; >Kayar aAblHbIM OTbIPFaH AAAMHBIH, TYAFACbl, OHbIH, 3USTKEPAIK,
iCKepAik KacreTTepi, 6iAiMi MeH Taxxipnbeci, ToH epekLLEeAIKTePi, MCUXOAOTMSIABIK, XKan-Kyii, Tepreyre
KATbICTbI >K8He KyaAepAiH aiFakTapbl, XKIK Mateprassapbl, pecCMu aHbIKTaMaAbIK, aknapaT >keHe T. 6.
6GOAYbI MYMKIH COA CUSIKTbl KQXKETTI MOAIMETTEPAI aAy; >Kayar aAy KesiHAe KaxkeT 6OAYbl MYMKiH TUICTi
Ky>KaTTapAbl, 6acka Aa Teprey apeKkeTTepiHiH XaTTaMaAapbiH, HOPMATMBTIK MaTepUarAAPAbI ipikTey;
>Kayar aAblHAaTblH aAAaMAAPABIH bIKTMMAA MOAIMAEMEAEPIH TepicKe LiblFapaTblH HAKTbl AepeKTepAl
>KMHay Hemece TepreyuiHid 6eKiTyi «63 6eTiMeH elTeHe XOKy; Xayarn aAyAblH >kasbaliua >KocrnapbiH
»kacay (acipece xaHapaH 6acTaraH TepreyiuiAep yiliH MaHbI3Abl), OA OEATiAl 6ip MBCeAeAepAiH KaTaH
AATOPUTMIH EMEC, aA Xayar aAblHaTbIH AAAMHbIH MiHE3-KYAK bIHbIH MYMKiH 60AATbIH 8PEKETIHE, COHFbICHI
xabapAaraH >KaHa aknapaTtTbiH CUMaTbiHA OGAMAAHBICTbI AMAAOITHIH TapMakTaAFaH MepCrneKkTUBAChIH

GiAAipyi THIC.

MakaAaHbiH FbiAbIMU-BAICTEMeAIK Heri3iH Kasakcran PecnybamkacbiHbig, KK, KP KI1K, coHbimeH
Katap KasakcTaHHbIH )KoHe LWeT eAAEPAIH aTaKTbl FaAbIM KPUMMHAAMCTEPIHIH eHOeKTepi KypanAbl.

TyiiH ce3aep: >kayan aAy, Teprey apekeTTepi, Teprey, aibinTay, »Kayan aAyAblH epekLIeAiKTepi,
TaKTMKAABIK, MIHAET, Tepreyiui, KYAIKTi, aibINTaAyLibl, KbIAMbIC, CblBaMAAC )KEMKOPADIK,.

BBenpenne

Jlorpoc — 00s13aTeNIbHOE CJICICTBEHHOE JICH-
CTBUE TIPU PACCIICIOBAHUU JTFOOBIX MPECTYIUICHUI.
Homnpoc paccmarpuBaercs, MPexXe BCEro, Kak MH-
(opMaIMOHHBIN MPOLECC, MPOUCXOIAIIMN MEXKITY
ciemoBareneM U aomnpamubaemMbiM. C Ipyroit cto-
POHBI, JIOTIPOC TIPEJCTABIsAET OO0l oOIeHne, Ko-
TOpOE OMNpEeNseTCs B3aWUMHBIM BIUSHHUEM €Tr0
YYaCTHHUKOB JIpYT Ha Apyra. s ciencTBus moxkasa-
HUS JOMPAIIMBAEMOr0 — UCTOYHUK JTOKA3aTEIbCTB,
a JuId TIOA03PEBAEMOT0 U OOBUHIEMOTO — CPEJCTBO
3alUTHl OT TMOJIO3PSHUN WIN TPEIbSIBICHHOTO 00-
BuHeHus (Kan 2013: 96). B Takom cpese morpoc
UMeeT XapakTep O0OpbOBI MHTEPECOB CTOPOH, IMPH-
HUMAIOIIUX B HEM y4acTHe, U 03HAYACT B MEPBYIO
ouepeab NPOTUBOACUCTBUE, KOTOPOE CIEIOBATEIIO0
HYykHO mipeonoinets (berakosa 2005: 101).

Jlorpoc, 10 MHEHHUIO OOJIBIIIMHCTBA MPaKTHYE-
CKHX pabOTHHUKOB, CaMO€ CIIOKHOE U CaMOe OTBET-
CTBEHHOE ciieicTBeHHOe jeiicTBue. He ciyyaiino
N.M. SlkumMoB Ha3bIBAJ IOIIPOC UCKYCCTBOM: TAKOE
0oJbIIOE 3HAUEHHWE ISl yclexa J0mpoca HMEIOT
JUYHBIE KayecTBa JompamuBaomniero. FimeHno mo-
MIPOC SABJISIETCS MTOKA3aTeJIeM YPOBHS CIIE€ACTBEHHO-
ro mpodeccrnoHamuzMa. YMeNIo TOATOTOBICHHBIH
U TAKTUYECKU TPABUIHLHO IPOBEICHHBIN TOTPOC
uMeeT OoNblIOe 3HAYEHHE XOTS OBl MOTOMY, YTO
MOKa3aHMsl JIOJACH BO MHOIMX CIIy4asX CBSI3aHbI
MEXIy c0o00i, 00pa30oBBIBasi IEIOCTHYIO, JIOTHYC-
CKH CBSI3aHHYIO CHCTEMY JIOKa3aTeNIbCTB B Jieie, a
BO-BTOPBIX, OOBSCHSIOT M 3aKPEIUISIOT JPYTHE J10-
Ka3aTellbCTBa, TJIaBHBIM 00pa30M, TOKYMEHTBI, KO-
TOPBIMHU CIIEZIOBATEINb BIIAJICET YK€ HA HAYAIbHOM
ATane pacciaeIOBaHuUs.

Ilens manHOM CTAaThM 3aKIIOYACTCS B MCCIIENIO-
BaHMM OCOOCHHOCTEH MpOBEACHUS JOMpoca NpU
paccieloBaHUUd 3KOHOMUYECKUX MPECTYIUICHUH U
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(hopMupoBaHUM peKoOMeHIAIMH 110 d(H(HEKTUBHOMY
MIPOBEJICHUIO JIAHHOTO CJIEJICTBEHHOTO JICHCTBHS IO
JlelaM YKa3aHHOM KaTeropuHu.

Pe3ynbTarhl UCCICIOBAHUI CBUICTEIBCTBYIOT O
TOM, 4TO crienuurKa JOIPOCOB MO JIEJIaM O KOPPYII-
LUOHHBIX TPECTYIJICHUAX OOYCIOBJIEHA TEM, UYTO
Cpe/IM JIMII, MPUYACTHBIX K KOPPYMIIUOHHOMY Tpe-
CTYIUICHHIO WJIM MHBIM 00pa3oM CBSI3aHHBIX C pac-
CIICZIOBAaHHBIM COOBITHEM, B OOJBIIMHCTBE CIIy4acB
(bUrypupyroT J1ia, KOTOpble UMEIOT CreUaTbHOe
(hMHAHCOBO-PKOHOMHYECKOE, FOPUJINYECKOE, TeX-
HUYECKOoe 00pa3zoBaHHe Wi NPO(ECCHOHATHLHYIO
KOMIBIOTEPHYIO MOArOTOBKY. Takue nuia no 60i1b-
[iel 4acTH UMEIOT OIBIT paboThl B KOMMEPUYECKUX
1 (pUHAHCOBBIX OpraHax, 3HAIOT BCe OCOOEHHOCTH
U HEJOCTaTKH B OAHKOBCKOW CHCTEME, CHCTEME
OyXraJTepcKOro ydera, TEeXHOJOTHH OCYIIEeCTRIIC-
HUS1 OaHKOBCKHX OIEPAIMi WIH COOTBETCTBYIOLICH
(hUHAHCOBO-XO3IUCTBCHHOW JICATCILHOCTH, JTOKY-
MEHTOO000POTA, MOpsAKa yueTa U KOHTpols. Takue
JIOTIpalInBaeMble Cpasy K€ 3aMeUatoT HEMOATOTOB-
JICHHOCTh CJICZIOBATEISI, €r0 HEYBEPEHHOCTh B (Dak-
TUYECKUX JAHHBIX, U HCIIOIB3YIOT BCE ATH “(haKTo-
pbI” B COOCTBEHHBIX IEJISX.

OcHoBHAasl YacTh

B xome mompocoB cnemoBaTento darie Bce-
r0 MPHUXOIUTCS CTAJIKUBATHCS CO CHEIM(PHIECKON
TepMHUHOJIOTHEN (TIPOPECCHOHAIBHBIM  CJICHTOM),
ITOCPEACTBOM KOTOPOW BBIPAKAETCS OOJBIIMHCTBO
JorpamuBaeMbix. K coxaneHuto, MHOTHE MpaKTH-
YeCKUe pa0OTHUKU HE UMEIOT HAJUICXKAIIETO OIbITa
Y YPOBHS TIO3HAHWW B ATOW OTPACIH, YTO WHOTIA
OoTpaXkaeTcsi Ha KaudecTBe norpoca. [loreps “Hutu
Oece/pl” Uepe3 4acTo yrnoTpedisieMble HE3HAKOMbBIC
TEPMHHBI MOKET IPUBECTHU K TOMY, YTO CJICJIOBATEb
CBOCBPEMEHHO HE COPHUEHTHPYETCS B CHUTYaIuH,
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HE 3a7acT YTOUHSIOMIMK BOMPOC, HE 3aUKCUPYET
(TIpotTyCTHTD, HEIOOIEHUTD) TOJIEe3HYI0 HH(pOpMa-
LIMIO, KOTOPYIO, BO3MOXHO, HE eJlas TOro, HauHeT
MPEIOCTABIATH JONPAIINBACMBIH.

Lenpto mompocoB, OCOOEHHO Ha HaYabHOM
JTare paccieioBaHus, IBIAETCS BBIICHEHHE O0IIei
KapTHHBI COOBITHS, KOTOPOE HMMEJIO MECTO, CXEM
OCYLUECTBJICHUSI TOW WM OPYroi orepaiuu, pac-
mu(poBKa MHOTOYHMCICHHBIX JOKYMEHTOB, OyX-
rajaTepCKUX MPOBOAOK, CUCTOB U OTACIBHBIX IH(]-
POBBIX 3ammced M TOIyYeHUS COOTBETCTBYIOIINX
OOBSICHEHHH OTHOCUTENbHO HHX. Kak mnoka3zaiu
Pe3yIbTaThl ONPOCa CIIEACTBEHHBIX M ONIEPAaTUBHBIX
PabOTHHKOB, PECITOH/ICHTHI HCIIBITHIBAIOT IE(UITUT
CBEICHHH O XapaKTePUCTUKE TEXHOJIOTHMYECKOTO
mporecca KpeUTOBaHUs, OCOOCHHOCTH OyXranrep-
CKOTO y4eTa, JOKYMEHTOOOOpOTa, HOPMAaTHBHON
6a3bl. [ToTomy-TO, ecnu cienoBaTenb HEJOCTATOY-
HO XOPOIIO OPHEHTHPYETCS B CIEHUAIBHBIX KO-
HOMHYECKUX BOMPOCAX, €My HYXHO, MPHUCTyHas K
paccie10BaHuIo, 3aI0IHUTH 3TOT Ipodern. CooTBeT-
CTBYIOIIAsl MOJTOTOBKA MOXKET BKJIIOYATh O3HAKOM-
JIEHHE CO CIIEIUANBHOM TUTepaTypoil (yaeOHuKaMHu,
MOCOOUSIMH, METOJMUYECKUMH PEKOMEHIAIIUSIMH,
HOPMAaTUBHBIMH JOKYMEHTaMH); HCIIOJIb30BaHHE
TTOMOIIIH CTIEIHATHCTOB IKOHOMHYECKOTO PO
MyTEM MOJYYCHUS OT HUX PA3HBIX CIIPAaBOYHBIX CBE-
JIeHNH, 001Iero aHanu3a JOKyMEHTALluH, WK HeIlo-
CPEJCTBEHHOTO Y4YacTHs CIEIHaMCTa B JIOTPOCE;
MOMIOJTHEHNE 3HAHWH MO pe3yibTaTaM APYIHX JI0-
IIPOCOB ¥ TOMY MOJJOOHOE.

Kak yxe ormeuanoch, abCOMOTHOE OONBITHH-
CTBO MPECTYIUIEHUN UCCIEAYEMOM TpyIIbl COMpPO-
BOXKJAETCSl M3TOTOBICHUEM M HCIOJIb30BAaHHEM
Pa3HBIX MOJACIBHBIX JOKYMEHTOB, YTO, KOHEYHO,
BJIMSIET Ha 00EM BOIIPOCOB, KOTOPBIE TOJKHBI OBITh
YCTAaHOBJICHBI B X0Jie J0mpocoB. Hampumep, ecnu
MTO/IICNTIEHBIMA SIBIISIOTCS JIOKYMEHTBHI PeajbHO Cy-
HIECTBYIONIMX MPENPHUITAH, TO CIESI0BATEIO CTO-
UT “oTpaboTaTh”’ COOTBETCTBYIOIIMX PaOOTHHKOB
ITHUX MPEeNNpUIATAN (Kak MPaBUIIO, PyKOBOTUTEIEH )
JUIsSL TOTO, YTOOBI OHU TONTBEPAMIN (UKTHBHOCTH
MOJNHMCEH WM OTIEYaTKOB NevyaTel, MITaMIIOB Ha
OnaHKax ¥ OOBSICHMIIN, KaK MOIJIM II0IIacTh OJiaH-
KH C PEKBH3UTaMH WX (QUPM K MPECTYITHUKAM, KTO
HMell B COOTBETCTBYIOLIMH MEPHOJ JOCTYI K Ieva-
TH WU IITAMITy ¥ TOMY TT0JI00HOE.

CTOUT OTMETHTB, 4UTO TIO JIeJlaM ITOH KaTeropun
“npoxoauT” OOJBIIOE KOJIWYECTBO HEYCTAHOBJICH-
HBIX Jmil. [losToMy B Xoze morpoca HY»HO BBISIC-
HSITh TOYHBIE JAHHBIC ATUX JIHII.

Wzyuenne yromoBHBIX 1€l MO3BOJSET CAETaTh
HEKOTOpBIE 00IIMe BBIBOJBI O KPYyTe JIUII, KOTOPBIX
clieyeT JOoIpamuBaTh MO JielNaM 3TOW KaTeropuH,

a Tak)Ke TUITUYHBINA TIepeYeHb BOIIPOCOB, TIOJICKa-
IIMX BBIICHEHUIO. B 0011em Buie, TompammBaeMbie
Juia 00pa3yroT Tpu 00JIbIKe rpymibl: 1) nuna, Ko-
TOpBIE HAXOMATCS B TPYAOBBIX OTHOIICHHUSIX C KOP-
pyNIroHEepoM; 2) THIla, KOTOPbIE HAXOAATCS B TPY-
JOBBIX OTHOHICHHUAX C B3ATKOAATCIIEM WJIHW HWHBIM
CyOBEKTOM, B HHTEpECAaX KOTOPOTO KOPPYIHOHED
OCYIIIECTBIISIET HEMTPAaBOMEPHEIE JIEHCTBHSL.

Tperbst rpynma JONpaliMBaeMbIX BKJIHOYAET
BCEX JIPYT'HX JIMII, KOTOPBIC BIaJICIOT WHPOpPMAIIK-
ell, MHTepecyIoNeH ClIeICTBHE, BCe MHOT000Opa3ne
KOTOPBIX HE MOXKET 6BITI) YHnopsii04€HO HaMH1 B HE-
KOTOPYI0O HEM3MEHHYIO COBOKYIHOCTh. byzaer no-
CTaTOYHO BBIJICIUTH HECKOJIBKO TOATPYII TaKUX
JIUII, KOTOpBIE BCTPEYAIOTCS B OOJIBIIMHCTBE CIyda-
eB. [IpuBeneHHas kKiaccu(UKAIHS SBIISETCS OCHOB-
HOM /7151 BEIOOpA CIIeIOBATENIEM COOTBETCTBYIONIUX
TAKTHUECKUX TPUEMOB BEJICHHUSI IOTIPOCa:

1. Jluma, koTOpBIE TPOBOIAT IPOBEPKH, PEBU3HU
W OCYHIECTBJISIOT JAPYTHe KOHTPOJIbHBIE (YHKIHH
(Harpumep, ayJauUTOPBI, KOTOPBIE OCYIIECTBISIOT
€KEro/IHble MPOBEPKH (PUHAHCOBOH JESITENbHOCTH
0aHKOB W JpPyTWX OpraHU3aIuii; paOOTHUKU BHI-
HIECTOSINX OaHKOBCKUX CTPYKTYP; PEBHU30PHI, KO-
TOpBIE OCYLICCTBIISIOT JOKYMEHTAJIbHBIC PEBH3HM;
HAJIOTOBbIE HHCIIEKTOPHI 1 TOMY 1of00Hoe). Takne
Jiana MoryT OGBHCHI/ITB BbIBOJBI ITPOBEPKU, IOMOYb
pa3o0parbcs B JIOKYMEHTaX, ONMPEICIIUTh KPYT CBU-
JieTenel, MOTeHIIHAIBHBIX TOA03PEBAEMBIX U TIpe-
JIOCTaBHUTH JIPYTYIO CIIPABOYHYIO HHPOPMAIHIO.

2. [IlpencraButenu peasbHO JIEHCTBYIONIUX
MPENPUATHH, KOTOPhIE MOTYT OBITH YCIOBHO pac-
TIpeJIeNIeHbl Ha TPU MOATPYIIIBL: a) JINIa, CBA3aHHBIE
C OCYILECTBJIEHUEM TON MIHU JIpYrod XO3sAHCTBEH-
HOH orepariii, 0TOOpaKEHHOW B TOMICIBHBIX J0-
KyMeHTax; 0) MpeICTaBUTEIU NPEANPHUITUN, OT-
JISNBHBIC PEKBU3UTHI KOTOPHIX (OJaHKH, TeYaTH,
MITaMITBI, TIOJIUCH JOJDKHOCTHBIX JTHI[) HWCTIONb-
30BaJii NMPECTYNHUKHU JIsI CO3JaHUA (bHKTI/IBHbIX
MPEPUATHN WU COBEPIICHHS APYTUX MOIICHHU-
YEeCKHUX JICUCTBUH U TIOJJICTIKU IOKYMEHTOB; B) TIO-
CTaBHBIC JIMLa — I'paXaaHe, JUYHbIC JaHHBIC KOTO-
PBIX UCTIOJIB30BAIM MPECTYITHUKH C TOH K€ LIENBIO.

3. IlpencraBuTeny opraHu3aluii WK YacCTHBIE
JIMIIa, KOTOpBIE BIIaACIOT HH(pOpMaIHel o mpecTyn-
HOW JNIeATEIIBHOCTH Ha Pa3HBIX JTanax OCYIIEeCT-
BIICHHSI TIPECTYITHOTO HAMEPEHWS WM OTIEIbHBIX
omnepanusx (HarpuMmep, MPeCTaBUTEIH CTPAXOBBIX
KOMIIaHW, HOTApUYyChI, IPEICTABUTEIN TaMOXKCH-
HBIX CITY’KO, TPEICTAaBUTENN TOCYAaPCTBEHHBIX MITH
YAaCTHBIX OXPAaHHUTEIbHBIX CTPYKTYpP, HNpOrpaMMH-
CThI U omepaTopsl DBM, KIIaJOBIIUKH, TPy3YHKH,
BOJUTEIIN, OBIBIITHE PAOOTHUKH TIPEATIPUATHSI — 3a-
eMIIMKa, 0aHKa U TOMY IT0JI00HOE).
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4. 3HaKoOMBIC I0/I03PEBACMbIX, OOBHHSIEMBIX
(poxcTBeHHUKH, cocemu, Apy3bs) (Svensson 2005:
19).

Oco0eHHO ciefyeT MOAYepKHYTh O HEOOXO0IH-
MOCTH JIOIIPOCOB CIIEIMAIMCTOB Pa3HOTO MPOQHIIS
(IKOHOMUCTOB, OyXTraJTepoB, CIICIUAINCTOB OaH-
KOBCKOT'O JieJIa, KOMITBIOTEPHBIX TEXHOJIOTHI U JIp.)
KaK CBHJIETENEH U NOIY4YeHHs PA3HBIX CBEICHHUN
CIPaBOYHO-HH(OPMAIIMOHHOTO Xapakrepa (Harpu-
Mep, O TOpPSOKE OCYLIECTBICHHS ONpEIeIeHHON
JICHEe)KHOW OTIepaIliy, pacIpeielieHne TOJDKHOCT-
HBIX 0053aHHOCTEH B KOMMEPUYECKUX QupMmax, OaH-
Kax), a Takke 00 00CTOSATENBCTBAX, CBA3aHHBIX C UX
y4acTHEM B OTIEIBHBIX CIIEJICTBEHHBIX JEUCTBUAX
(Hampumep, B U3BATHH KOMITBIOTEPHON TEXHUKH).
JlocTatouyHo crenupUUECKUM SIBISIETCS KPYyTr J0-
MIPAITUBAEMBIX JIUI] ¥ BBIACHSIEMBIX BOITPOCOB B CBSI-
3U C HENpPaBOMEPHBIM HCIOJIb30BAaHUEM KOMIIbIO-
TEPHOW TEXHHUKH JJISl COBEPIICHUS TPECTYIUICHUS.

IIpu pabore co cBumeTeNsIMH IO JejaM WC-
CIIEyeMOH TpyMNIbl CJeJoBaTellb, KaK IPaBHIIO,
BCTpEYaeTCS C PSAOM TPYIHOCTEH M MPOOIEMHBIX
CUTYyaIni, TAKNX KaK: YCTAHOBJICHWUE W BBHI3OB JIHII,
KOTOPBIX HYKHBI JIONPOCUTH KaK CBHJETENEH; Ipe-
OJI0JICHWE HETaTHMBHOTO OTHOIIEHHS K AONpPOCY B
CBSI3H C TIPOTUBOJICHCTBUEM B YCTAHOBJIEHUU WCTH-
HBI B JIeJie JTUIaMHU, Ia)Ke HeITOCPEICTBEHHO HE ITPH-
YaCTHBIM K IPECTYIJICHUIO, HO KOTOPBIE IOy CTHIIN
KaKHe-TO APyTue HapYIICHUS; TIPEOI0JICHUE HeXe-
JIaHUSI KOHTAKTHPOBATh CO CIIEJIOBATEIIEM B PE3YJlb-
TaTe MaTepHaJIbHOM, CITy>KEOHOU, IPyroi 3aBHUCH-
MOCTH OT OOBHHSEMBIX, APYTUX 3aNHTEPECOBAHHBIX
JIUIT; TIPEOJI0JIEHUE 3apaHee HepHUsA3HEHHOTo obpa-
HICHUs] OOJBLIMHCTBA CBUICTENCH B CIICICTBEHHBIC
OpraHbl, He)XeJlaHUE y9aCcTBOBATH B CIIEJCTBEHHBIX
JEHCTBUSX, B CYJIOMPOU3BOJICTBE; MIPEOOJICHUE He-
TaTUBHOTO BJIMSHUS, KOTOPOE paHee UMENIO0 MECTO,
CO CTOPOHBI ONIEPATUBHBIX PAOOTHUKOB U JP.

K oOcrosiTenscTBaM, BIUSIOIINM Ha a4y CBH-
JeTeJeM CO3HATEeJbHO OHIMOOYHBIX MOKa3aHHMH,
MOTYT OBITH OTHECEHBI APY>KECKHE, POJCTBEHHEIE,
J00pOCOCEICKIE OTHOIICHHUSI C T0/I03PEBACMBIMH,
OOBMHSIEMBIMU MJIM OJM3KUMH UM JIMLAMH; HETIPH-
SI3HU OTHOIICHHWS C Ha3BaHHBIMU JIMIIAMH; CTpPax
MECTH CO CTOPOHBI MPECTYIHUKOB; MOJAKYI, 00e-
HIaHUS] MaTEPUANBHBIX U APYTHX OJar; ciyxeOHas,
MaTepuaNbHas U JIpyras 3aBUCUMOCTh; YyBCTBa CO-
JHUJIAPHOCTH C YKa3aHHBIMHU JIUIIAMU B CHIJIY TIPH-
HaJUIKHOCTH K OOIIEeH COIManbHOW rpymie, mpo-
(heccHOHANBHOTO KPYTa; HEMPAaBUILHOE IIOHNMAaHNE
(GYHKIUM CBUETEINS CAMUM JIONTPALIMBAEMBIM HITH
JHULAMHU U3 €r0 OKpYXXeHHUs (Hampumep, “4To CcKa-
KYT Ha pabote?”’, “BBI3BIBAIN — 3HAYUT 3aMelIeH”
U TOMY TMOAO0OHOE); HEeKETaHUE TPATUThH IOIMYCTY
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BpeMs Ha BBITIOJTHEHUE 00513aHHOCTEH CBUACTENS Ha
MIpebIAYILEM CICICTBUU U B CYJE; KaJOCTh K I10-
JI03peBaeMOMY, OOBHHSIEMOMY M X OJTU3KUM; CTpax
OTBETCTBEHHOCTH 32 U3MEHEHHE paHee MpeaoCcTaB-
JICHHBIX HETIPaBANBBIX O0BSICHEHUH; BIUSHUE KOTO-
TO W3 ONEPATUBHBIX PaOOTHUKOB MUJIMIIMH, KOTO-
pBl€ IPOBOIMIM MPEIBITYITYIO IPOBEPKY U AP.

CiienoBaresibHO, MEPBOM TAKTUYECKOW 3ajaueit
cliefioBaTessl B Hayasie OOIIEHHs C JIUIIOM, KOTOPOe
SIBUJIOCH K HEMY Ha JOIPOC, SBISIETCS JUarHOCTHU-
Ka HH(QOPMAIMOHHOTO COCTOSIHUSI JONpalluBac-
MOro. OTa AEATEIbHOCTh B MPUHIIUIIE CBOIUTCS K
MIPEOIOJICHUIO UCXOJHON KOH(IMKTHON CHUTYaINH,
CJIO’KUBILICHCSI HA MOMEHT SIBKM JIMLA [Vl Jadu I0-
Ka3aHWH, YCTAaHOBJIEHHE C HUM ICHXOJOTHYECKOTO
KOHTaKTa, 4TO SIBJIAETCS HENPEMEHHBIM YCIOBHEM
CO3JaHus y AOIPAIIMBAEMOr0 HYKHOTO “HacTpoe-
Hus” Ha oOuieHue U oomeH undopmarnuein (Coto-
BbeB 2002: 86).

Kak mpaBuio, 1mo nenaMm o HPECTYIUICHHAX B
chepe OrmpxerHoro kpeautoBanus (nanee bBK)
JOTNIPAIINBAEMBIM COTPYJHHKaM OaHKOBCKHX Y4-
PEXICHUH M APYrMM CyObeKTaM IpelpUHUMA-
TEJIbCKON NEATEIbHOCTH NPUCYIIA TAaKHE CBONCTBA
MOBE/ICHUS NIPH JOMPOCE, KOTOPHIE MPENATCTBYIOT
IIOJIyYCHUIO HYXHOM HH(OpPMAaLMK: HCKYCCTBECH-
HOCTh ()OPMabHO-JIOTUYECKOH CTPYKTYpPHI TIOKa3a-
HUH (TTOKa3aHMsI CIIUIIKOM ‘“‘CyXHe”’, HOCSIT XapaKTep
YMBIIIIEHHO O(QUIMaIbHOW Oeceqpl, He BBIXOIAT
3a paMKH TOW HMH(pOPMAILUH, OCBEIOMJICHHOCTH O
KOTOPOH BBIpaXKaeT CIeNOBaTeNb) WU “OTXOJ OT
TeMbI” (IOoTpammBacMbIi M30eraeT Iadu MPSMBIX
OTBETOB Ha KOHKPETHbIE BOIPOCHI CIIEIOBATEINS,
WIN B CTaJuH CBOOOTHOTO paccKasza YKIOHSIETCS OT
HX OCBEILEHUsI, CChIJIasiCh HA CBOI0 HEOCBEIOMJICH-
HOCTb WJIK OECIIaMSATCTRBO).

W3ydeHne nmpakTHKU MOKa3bIBaeT, YTO CIENO-
BaTeNIM B OOJBLIMHCTBE CIIy4yaeB OIrPaHUYUBAIOTCS
BBICJTYIIMBaHHEM CBOOOJHOTO paccKkasa JoMparin-
BaeMOTr'0 M PEIKO HAYMHAIOT MOMBITKH K aKTHBHOMY
BEJICHUIO JI0NIPOCa, ACTaIN3alUK IOKA3aHU, BbISB-
JIeHHe OIMOOYHBIX TIOKa3aHuil. B pesyibrare, B 0T-
JEeNBHBIX CIIydasxX MOJyYeHHBIC JaHHBIE COJEpIKaT
HEIOJIHOTY M MPOTHBOPEYHE, YTO SIBISICTCA OXHOU
U3 IPUYHH BO3BPAIICHNS YTOJIOBHBIX JIEJ Ha I0TIO0N-
HUTEJIBHOE pacciieIoBaHueE.

[locnenoBaTeNnbHOCTh IOMPOCOB  3aBUCUT OT
KOHKPETHBIX 00CTOATeNbCTB Jena. [IpoBeneHHOE
HCCIIEIOBAHNE TO3BOJISIET CHENaTh BBIBOJ O TOM,
YTO JYUILIMH Pe3yJIbTaT MOXKET ObITh IIOJYUEH, €CIIN
cHaydaia OyayT JOMPOIIEHBI JIUIA, KOTOpbIE Mpo-
BOJIMJIN TIPOBEPKY, PEBU3HIO H PAOOTHUKU KOHTPO-
JUPYIOUIMX U APYTMX OPraHOB, JIMUYHO HE 3aWHTE-
pEcOBaHHBIE B pEIIEHWH jefa. Takue Juna JaroT
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CaMyH0 TIOJHYI OOIIYI0 WH(GOPMAIHIO O COOBITHH.
[ToToM HYXHO TOJYYHTH BCIO HYKHYIO HH(pOpMa-
LU0 y TIpEeICTaBUTENICH OaHKa M 3aeMINUKa, 3aKpe-
MUB MOKAa3aHUSMU HMEIOIIHECS TOKYMEHTAIbHbIC
CBU/JICTENBCTBA IPECTYNHOU AESITEILHOCTH C LEIbIO
YCTaHOBJICHHsI BO3MOXHOW IPUYACTHOCTH K HEH
koHkpeTHbIX Jin (Tavits 2007: 38).

B OompmmHCTBE CiTydaeB, B Xoze JoIpoca Iie-
J1eCO00Pa3HO COCPEIOTOUYHUTHCS Ha TMPEAbSIBICHUA
CBUJICTEJISIM UMEIOIIMUXCS B YTOJIOBHOM JENE AOKY-
MEHTOB JUISl TOTO, YTOOBI MOIYYUTh JOTIOTHUTEIh-
HOE TOJTBEPKACHHE WA OIIPOBEPKEHUE JOKYMEH-
TaJbHBIX AaHHBIX. Takas “mpuBs3Ka” MOKa3aHUU K
MaTepraTbHBIM HOCUTEISIM WH(OPMAIUH IOy CTH-
Mas 1, axe, Hy)KHas I “IBOWHOTO 3aKpeTICHUs
MOJIy4aeMbIX JOKA3aTEIbCTB B JICIIC.

Tak, B feiie 0 HE3aKOHHOM MOJYyYEHUU KPEIUT-
HBIX CPEJICTB MPECTYIMHUKN (aOpUKOBaIU JOTOBOPa
O JIOTOBOPHBIX OTHOIICHUSIX CO3JaHHOW MMH (DHK-
TUBHOU (PMPMBI C peaTbHO JEUCTBYIONINM IIPEANPH-
satueM. DakT NOANENKH NOANNUCEH U IIeYaTH dTOro
NPEANPUATHS BIIOJHE MOATBEPIWIM MOA03pEBae-
MBbIE B XOJI¢ HaYaJIbHBIX I0NpocoB. OQHAKO cleno-
BaTeJIb 000CHOBAHHO PELIWII JOMPOCUTH TUPEKTOPa
U TIABHOTO Oyxranrepa “TOACTaBHOTO IPEANPH-
SITUS, IPEBSIBUB KaXJAOMY B XOJ€ J0Ipoca MoA-
JeTbHBIC TOKYMEHTHI. JlompoIIeHHbIe TPeI0CTaBU-
JM Pa3BEPHYTYIO0 HHPOPMAIIUIO O TOM, KaK MyCThIC
OJIaHKW MOTJIM TIOTIACTh K ITO03PEBAEMBIM U 3asIBH-
JIN, 9YTO MOAMHUCH OT UX UMEHU BBIIIOJTHEHBI HE UMHU
(3TOT akT B MaTBHEHIIIEM MTOATBEPAMI BBIBO] IKC-
rieptu3bl) (Grabosky 2001: 146).

Takum oOpa3oM, ciiefjoBaTeNb 3aKpernui yxKe
HMEIOIINECS J0KA3aTEeNbCTBA, UYTO CTAI0 Ba)KHBIM
“KOo3bIpeM”, KOrjJia BIIOCJIEJACTBHUU TI0JICIIE/ICTBEH-
HBIE OTKA3aJIMCh OT CBOMX MOKA3aHUA.

Jompoc momo3peBacMbIX U OOBUHSEMBIX SIB-
JIIETCS OJJHUM M3 CAMbIX BA)KHBIX CJIEJICTBEHHBIX
newctBuil. OT TOTO, CyMeeT JIM CIeA0BaTeNhb Mepe-
0OOpOTH MTPOTUBOJICHCTBUE U3 UX CTOPOHBI, BO MHO-
FOM 3aBUCUT XOJl M HAIPABJICHHUE IOCIEIYIOUIEr0
pacciiefioBanusi. Pe3ybraTUBHOCTH J01Ipoca OyaeT
3aBHCETH OT YPOBHsI 0011ei (MacTepCTBO) U CIICIH-
aNBbHOM (TOTOBHOCTH K IPOBEJIEHUIO KOHKPETHOTO
JIOTIpoca) MOATOTOBKH JompamuBaromiero (Bangep
1976: 32). llopsiiok u TaKTHKA JOTPOCOB MOA03PE-
BaeMOTo ¥ OOBHHSEMOTO, HEB3Upas Ha HEKOTOPOE
moio0ue, UMEIOT Psiji MPUHIUITHATIBHBIX OTIHYUH.
[Tomo3peBaemslii, ¢GopMHupys CBOE TIpeACTaBIe-
HUEe 00 OCBEOMIICHHOCTH CIIEIOBATElsl, HE UMEET
BO3MOKHOCTH y4Y€CTh Ty HMH(OPMAIUIO, KOTOPYIO
MOy CJIEIOBaTEIb B XOJA€ MPEAbIAYLIETO pac-
CJIEIOBaHUs, BJAJes JIMIIb OrPAaHUYECHHBIMHU JlaH-
HbIMH 00 HMMEIOIIUXCS J0Ka3aTeIbCTBaX MX Ipe-

CTYITHOW JIEATENBHOCTH. DTHM OH OTIUYaeTCs OT
00BHHSAEMOT0, KOTOPBINA, YYaCTBYS B MPEIBIITYIINX
JIOTIpocax M APYTUX IMPOLECCyalbHBIX IEHCTBUSAX,
3Has coJiepKaHre OOBHHEHUS, MOKET CJIeaTh BbI-
BOJI O TOM, KaKFMH PEaTbHBIMH J0Ka3aTeIhCTBAMH
BJIaJIeeT CIIEIOBATEINb, IOTOMY CIIOCOOEH peabHee
OLIGHUTH CUTYalHI0 U U30paTh COOTBETCTBYIOLIYIO
takTuky noseferns (Kumar 2016: 228).

[MoaroroBka K A0OMpOCYy MOAO3PEBAEMBIX U 00-
BHUHSIEMBIX TI0 JeJlaM 00 3KOHOMHYECKUX IPECTy-
TUICHUSAX TPATUIMOHHO JIOJDKHA BKIIOYATh TITY-
O0oKOe W BCECTOPOHHEE H3y4YCHHE JIOKYMEHTOB,
HOPMATHBHBIX MCTOYHUKOB, CIEIMAIbHON JUTEpa-
Typbl, MHEHHH CTIEIMAIMCTOB, APYTUX, COOPAHHBIX
T0 eIy 1I0Ka3aTeIbCTB OTHOCUTENBHO ENH I0TIPO-
ca; CBOEBPEMEHHOE U3bATHE K OCMOTP BCEX BaXKHBIX
JIOKYMEHTOB, (hopMupoBaHus 0a3bl CBHUIECTEILCTB,
IMPOBCACHUA HYKHBIX CIICIIUAaJIbHBIX PICCJIeI[OBaHHﬁ,
B TOM 4YHCIIE 3KCIEPTH3, JAHHBIE KOTOPHIX MOTYT
MTOITBEPINTH UJIHM OTIPOBEPTHYTH ITOKa3aHUE JOTIpa-
[IMBAEMBbIX; TIOJYYCHHE HEOOXOIUMBIX CBEJCHHIA O
JUIE JOMPANIUBAEMOT0, €r0 HHTEICKTyalbHBIX,
JISIOBBIX Ka4decTBaX, 3HAHUHM WM ONBITE, XapaKTep-
HBIX OCO6eHHOCT$IX, IICUXOJIOTUYCCKOM COCTOSHHH,
OTHOIICHUHU K PACCIICIOBAHMIO M TOMY I000HOE,
HMCTOYHUKOM KOTOPBIX MOTYT OBITh TTOKa3aHUsI CBH-
nereneid, matepuansl OPJI, obunuanbaas crpaBoy-
Hast “H(QOpMAITUS U T.1.; TOJ00P HYKHBIX JOKYMCH-
TOB, IIPOTOKOJIOB JIPYTUX CJIEJICTBEHHBIX NEUCTBUM,
HOPMATHBHOI'0O MaT€puaia, KOTOpPbIEC MOTYT IIOHa-
JIOOUTBCSL TIpU Aompoce; cOop (QakTUYEeCKUX JaH-
HBIX, OIPOBEPTAIONINX BO3MOXKHBIE 3aSBJICHHS J10-
nmpamuBacMbIX O TOM, YTO HUX OroBapuBaroT, WUJIH,
YTO YTBEPKICHUS CIIe0BaTeNs ““HUYETo oA co0on
HE UMEIOT”; COCTaBJICHUE MHCbMEHHOIO IJIaHa J0-
npoca (0coOEHHO ATO BaYKHO JJIsl HAUMHAFOIIUX CIIe-
JIoBaTesei), KOTOPBIHA JOKEH MPEACTaBISATh CO00
HE YKECTKHUH aJIfOPUTM OIPEJIeIICHHBIX BOIIPOCOB, a
Pa3BETBJICHHYIO NMEPCIEKTUBY IMAIOra B 3aBUCHMO-
CTH OT BO3MOXXHOU JIMHUH TIOBEJICHHS JIOTIPAIITHBa-
€MOro, XapakTepa HOBOW HH(pOpMAIUH, KOTOPYIO
coobmmaet nocieauuii (Shvets 2016: 37).

BaxxHoCTh TIpeABApUTEIILHOM MOTOTOBKH K JI0-
[IPOCY MOXET MOATBEPIUTH TAKOM MPAKTUUECKUUI
IIpUMeEP.

[Tomo3peBaemMasi TIIaBHBINA OyXranTep MPearpH-
aTrs-3aeMmmka T. mokasana Ha J0mpoce, 4To BCe
JOKYMCHTBI, KOTOPBIC COACPKAT HEIIPABUJILHBIC
CBEJICHHS U TIPOXOJINIIN “depe3 ee pyKH , €10 HE U3-
Y4aIiCh, B CYyTh OTHUX JOKYMEHTOB OHA HUKOTJa HE
BHHUKAJIa, IMOCKOJIbBKY BCEMU (bI/IHaHCOBI)IMI/I " Kpe-
JIUTHBIMU BOTIPOCAMU Ha TPEANPUSTHH 3aHUMAJICS
WCKITIOYHUTENBHO JupekTop. [IpoBepsis mpaBauBoCTh
nokazanuil T., ciegoBaTenb IOMPOCUI KaK CBUJE-
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Kan A.I. u gp.

TeJIeH COTPYJHHMKOB 3TOTO MPEANPHATHS U APYTHX
npeanpusTuil. Bee nonpomeHHpie €JUHOIYIIHO 3a-
SIBWJIM, 4TO 3HAIOT T. Kak BBICOKOMPO(DECCHOHAIb-
HOTro OyXxranTepa, KOTOpas OYeHb CKpYIyJe3Has U
HUKOI/IA HE NOJIHUCHIBAET JAXKE “HE3HAYUTEIBHO-
ro” JOKyMEeHTa, BHUMATEIbHO HE U3yYUB U HE MPO-
BepuB ero GopMy M coaepikaHue, a Kpome Toro T.
— KECTKHUH 1 BIACTHBII PYKOBOIUTEID, (DAKTHUECKU
eIMHOJIMYHO perania Bce (PUHAHCOBO-XO3SHCTBEH-
HBIE€ BOIIPOCHI MIPEANPUATHS, B TOM YUCIIE BOIPOCHI
KPENTOBAHMS, & JUPEKTOp JUIIb (OPMAIBHO yT-
Beprkaall Bee pemeHus T. Takum o6pazom, U3 moka-
3aHUN CBHUJETENEH, CIEe10BaTENb MOIYUYHI LEHHYIO
HH()OPMAITHIO O JIUIIE TI003PEBAEMOM. ITO MPEeIo-
CTaBWJIO €My BO3MOYKHOCTH NPABMJIBHO OIICHHUTH
NPEAOCTaBICHHBIC MOKa3aHUs U M30paTh COOTBET-
CTBYIOIIME TAaKTUYECKHE MPUEMBI I TIOCIETYT0-
IIUX JOTPOCOB.

HekoTopyro opranu3aiMoHHYIO U TAKTHYECKYIO
3aKOHOMEPHOCTB JIOTIPOCa TIOI03PEBAEMBIX U O0BH-
HSI€MBIX MOXXHO BBISIBUTH B 3aBUCHMOCTH OT CIIEJ-
CTBEHHOH CUTYyallNH, CIIO)KUBIIEHCS B JEJe.

Tak, camoil 01aronpHUSATHON, UCXOMSI U3 TaKTH-
YEeCKHX pacCy)KJIEHHUH, SBISETCS CHUTYyallHs, KOorjaa
HavanbHas HHQopManus 0 COOBITUH MPECTYTIICHUS
Y TIPUYACTHBIX K HEMY JIHII TTOJTyYeHa B pe3yJIbTare
MIPOBEZICHUA ONEepPaTUBHO-PO3BICKHBIX MEPOIPHSI-
TUH. DTO MO3BOJISET CIEI0BATEN0 METOAMUYECKU U
MOJTHO coOpaTh BCE HYXXKHBIE CBEACHHSA KaK U3 JI0-
KyMEHTAIIBHBIX, TaK U U3 HJCaJbHBIX NCTOYHHKOB,
UCIIOJIb30BaTh 3P GEKT BHE3AMHOCTH U CaMbIH LIH-
POKHIA CIIEKTP TAKTHYECKUX TIPUEMOB JA0IPOCa, 4To,
KOHEYHO, OY/JICT UMETh 3HAUNTEIIbHBIN 3 (EeKT.

B cutyanuu, koraa HauaigbHas HHPOPMALHS 110-
JydeHa TyTeM MPOBEJCHHS TIACHBIX MEPOTIPUSTHIA
U ApYTrux o(pUIHaIbHBIX TPOBEPOK, (P PEeKT BHE3AI-
HOCTH B OOJIBIIMHCTBE CilyyaeB He ‘‘cpabaTbIBact”.
DTO0 MO3BOJIAET MPUIACTHBIM K TIPECTYIICHHUIO JIH-
11aM elIle /10 Havyajia paccieI0BaHus M0 YTOJIOBHOMY
JIeJTy OCYIIECTBUTh KOHTPMEPBI MPOTHUBOJACHCTBUS
YCTaHOBJICHHIO WCTHUHBI B Jene, chanbcuduiupo-
BaTh “IOKa3aTeNIbCcTBA”, cHOPMUPOBATH “HaA CITydaid
Jorpoca” JHKUBYIO, HO TBEPYIO MO3UIUIO O CBOEH
HENPUYACTHOCTH, KOTOPAst MOXKET TOJITBEPKAATHCS
cabpuxoBanabiMu gaHHbIME (Eysman 1962: 38).

CymiecTBeHHOH criequ(HKOI OTIUYACTCS CUTY-
arus, KOTaa 3aJiepKaHne U JOIpoC M0I03peBaeMo-
TO SIBJIA.TCS HEOKUAAHHBIM KakK JJISi HErO caMoro,
TaK ¥ Ul ciaegoBatelisi. OTo B OONBIIMHCTBE CITy-
YyaeB MMPOUCXOANT TIPU OBICTPOH pean3aluy ornepa-
TUBHBIX JIAHHBIX, HallpUMep, B CiIydae MpeKparie-
HUSL IESITETIBHOCTU CeTH (GUKTUBHBIX GupM. B aTOM
CITyJae cIeIoBaTelto Hy)KHO MAaKCHMAITbHO UCTIONb-
30BaTh JINYHBIN OMBIT, 3HAHWE UM TEXHOJIOTHH OCY-

ISSN 1563-0366
eISSN 2617-8362

LIECTBICHUS OaHKOBCKUX Oleparuii, 0coOOeHHOCTEH
OyXranTepckoro ydera U Tomy mojgobnoe. [lpu mo-
MIpOoce TAaKUX TOJ03PEBAEMBIX CTOUT HCIIOJIb30BATh
JOKYMEHTBl M MPEAMETHI, OKA3bIBAIOUIUECS MpU
JMYHOM OOBICKE, OOBICKA CITY)KEOHBIX MMOMEIECHHH
u MecroxurenbctBa. Ocoboe BHUMaHHE HYXKHO
YACNATb TEM U3 HUX, KOTOPBIE COJEPXKAT SIBHBIC
MIPU3HAKK TOJAENKA. JlaHHBIE, TMOlydeHHBIE MPH
HaYaJbHOM JOTPOCE, Yalle BCEro HMEIOT O4YeHb
BAYKHOE 3HAYEHHE AJIS TIOCIETYIOIIEro paccie10Ba-
Hus (Ades 1999: 982).

AHanmM3 TpPaKkTUKU TIOKa3bIBaeT, 4TO B 0OIb-
LIMHCTBE CIy4aeB JOMPOC MOAO03PEBAEMBIX M 00-
BHHSAEMBIX TPOXOAHUT B KOH(IMKTHBIX CHUTYaIUSIX
MPOTUBOAEHCTBUS. B 3TOM IJ1aHe MOYKHO BBIACIIUTH
TaKHe TUIMMUYHBIC CUTYaIlUU:

1) mompammBaeMBId TPEIOCTABISICT POTHBO-
PCUYMBLIC TIOKAa3aHWUA W HaAyMaHHbBIC 00BSICHEHUS
WJIM YMBIIUIEHHO CKPBIBAET peasibHbIC (DaKTHI;

2) mompammBacMbId YaCTHIHO MPHU3HAET CBOIO
MIPUYACTHOCTH K COBEPIIEHHOMY MPECTYIIEHUIO.

B mepBoM cnyuae cuTyanusi XapakTepU3yeTcs
MIOJIHBIM HETPU3HAHWEM II0I03PEBAEMbBIM I 00-
BUHSAEMBIM CBOET0O YYacTHs B COBEPILIEHUH IIPECTY-
wieHus. JlonpammmBaembie, KaK MpaBHIIO, YOCKIe-
HBI, YTO CJIEJICTBHE HE BIAJEET JOKa3aTeIhCTBAMHU
UX TMPUYACTHOCTH K TPECTYIUICHHIO. DTH JUIa B
OOJIBIIMHCTBE CITy4aeB MPUICPKUBAIOTCS TpeEiBa-
pUTENBEHO M30paHHON MTO3WITNH, HE TIPU3HABAsI CBO-
el BUHBI, WK BOOOIIIE OTpHIIast JII00O0Ee TMYHOE y4a-
CTHE B COBEpIIEHUM IpecTymiueHus. OTMETUM, 4TO
IO JIeJIaM 3TOM KaTerOpuu THIMYHBIMU TTOKa3aHMS-
MM IIPUYACTHBIX K COBEPILIECHUIO IIPECTYIICHUS JINLI,
KOTOpBIE OINpPABJBIBAIOT HE3aKOHHOE MOIY4YEHHE U
HEIEJIEBOE HMCIOJh30BaHUE KPEIUTHBIX CPEJCTB,
SIBJIIETCSI CChIJIKA Ha pa3HbIe “‘(Popc-MakopHbIe 00-
CTOSITENILCTBA”, HANpUMep, HEyJauHO C(HOPMHUPO-
BaHHYIO KOHBIOHKTYPY PBIHKA, HEJJOOPOCOBECTHOTO
napTHepa Mo COTJIAICHUIO U TOMY MOJ00HOe, Tak
WM HMHAa4Ye MOMYEPKUBAs TPAKIAHCKO-IPAaBOBOU
XapakTep OTHOIIEHUH U OTCYTCTBHE HAMEPECHHS Ha
COBEpULIEHUE YIOJIOBHO-HAKA3yEMBbIX JICUCTBUIA.

Crieruduka BTOpO# CUTYyaIllH, KOTOpasi Xapak-
TEPHU3YyeTCs YaCTUIHBIM MPU3HAHUEM, 3aKITF0UACTCS
B TOM, YTO €/ HE CBONCTBEHHBI YEPTHI KECTKOTO
KoH(uKTa. Yaie Bcero, NoJ03peBaeMblil JaeT J10-
CTOBEpHBIE TMOKa3aHWs B TOM YacTH HHKPUMHUHH-
PYEMBIX IEUCTBHI, KOTOpas, 10 €r0 MHEHUIO, Clle-
JoBaTento y)xe u3BectHast. [lonHoe ke cooOuenne
CBEJICHUI pacCIiEHMBACTCA UM KaK yXyIIeHHEe CBOe-
ro MoJ0XeHHs. YacTo mo3uius, KOTOPYIo 3aHUMaeT
JOTpaIInBaeMbli, OyJeT 3aBUCETh OT pachpenese-
HUs (GYHKIUA B MPECTYMHOW Tpymie, OT TOro, Ha-
CKOJIBKO OH “‘3acBeTHIICA .
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Tak, y4aCTHMK TPECTYITHOW T'PYMIbl TJIABHBIH
Oyxrantep mpeanpuaTus — 3aemuka H. npusnama
CBOIO BHHY YaCTUYHO U O6’I)SICHI/IJ]a, qTo Z[efICTBI/I-
TEJBHO TOJITUCHIBATA 32 JPYTroe JIMIO BCE MPEb-
SIBIICHHBIC € TOKYMEHTHI, TIOHUMasi, 9YTO OHHU CO-
JiepKaT HenpaBauBbie cBefeHus. OHAKO BCE 3TO
JieNana 1Mo yKa3aHWIo TUPEKTopa mpeanpustus [ .,
KOTOPBIX SIKOOBI CAMOCTOSITETTFHO, HE CTaBs €€ B U3-
BECTHOCTD, MPCAOCTABIA MOAACTIBHBIC JOKYMCHTDBI
B OAaHKH JIJISI TTOJTyYEHUS KPEAUTOB, HETIOCPEICTBCH-
HO pemIai Bce MPOIeAypHbIE BOTIPOCH B OaHKe, a
TAK)Ke JTUYHO KOHTPOJIMPOBAJ MOCTYIUICHUE U Tpa-
Ty KPEUTHBIX cpeicTB. B aTom cinyyae H., onienus
COOCTBEHHOE TIOJIOKEHHE, 3aHsIIa TIO3HUIIHIO, IT0 KO-
TOpPOH NpHU3HABAJIA JIIIb (PAKT MMOCTYNUBIIETO €0
JIOJDKHOCTHOT'O TOJIOTa, BIIOJIHE OTPHIIAs yYaCTHE
B HE3aKOHHOM TIOJY4YeHHHU KpeauTa. B xose moce-
JYIOILIETO CJIEACTBUS, MpuYacTHOCTh H. K MoieH-
HUYECTBY BCE XKe ObLIO JJOKa3aHa.

B sroii cBa3u crout cornacutees ¢ P.C. benku-
HBIM U JPYTUMH UCCICOOBATCIAMU B TOM, YTO IJIA
BIIUSTHUSI Ha JIMIIO JIOTIPAIIMBAEMOT0 B YCIIOBHUSIX
KOH(JIMKTHON CHUTYalluy JTOIYCTHUMBIMHU U CAMBIMH
YYBCTBUTCJIBHBIMU ABJIAIOTCA METOABI MOPAJILHOI'O
n ncuxudeckoro BimsiHus ([aBpumua 2006: 112).
HocraTouno 3 QeKTUBHBIMU B 3TOM CIIydae BUIAT-
Csl U TIPUEMBI YOSK/ICHUsI, Ha3BaHHBIC HMCCJICIOBA-
TEJSIMHA ““TAKTUYECKHMHU MPHUEMaMHU JEMOHCTPAIHH
BO3MOXKHOCTEH paccremoBanus” (I'mu30ypr 1998:
251). Cunraercs 1e1ecoo0pa3HbIM UCTIONB30BaHHE
IpreMa TPEIbSIBICHUS I0KA3aTEIbCTB TPU JIOTIPO-
ce (Hocmymno 1968: 10). B sTom cimydae ciemyer
Pa3bACHUTL J0NpaliMBa€MOMY 3HAYCHUC ITHUX O0O-
Ka3aTelbCTB, OMPOOOBATh YOSIUTh B TOM, YTO 3a-
HATas JOTPAITUBAEMBIM TTO3UINS BPEIHAS U HEBbI-
roaHas, rmpexJaec BCEro UMCHHO JId HETO. HpI/I 9TOM,
HY’)KHO TIOMOYb JOTIPAIIMBAEMOMY Pa300paThCsi B
CUTYaIlul PACCIEIOBaHMS, €TO TOJIOKCHUHA U BO3-
MOJKHBIX TOCJEACTBUSIX TOW MM MHOW TPOHYTOH
UM TIO3UIUU. BONBIIyI0 poib B MPEXyNPEeKICHUH
Y TIPEOJI0JICHUN TPOTHUBOACHCTBHUS B popMe yTau-
BaHUsI UTPACT KCIIOJb30BAaHUE MPUEMa CO3JIAaHUS Y
JIOTIPAIIMBAEMOT0 TIPEYBEIIMICHHOTO BOOOPaKCHHUS
00 oObeMe, 3HAYCHUH M (PAKTHICCKOM COIEpIKa-
HUU HMEIOLIUXCSA B PACIOPSIKCHUM CIICIOBATEIS
nokazatenscTB (Treisman 2000: 399). Ipsamas ne-
MOHCTpAIHs UMEIOIINXCS JTOKa3aTeIbCTB, KakK Mpa-
BWJIO, CONPOBOXKIACTCS CO3/IaHMEM OOCTaHOBKH,
MOOOYHO TOJTBEPKAAOIICH IMOJHOTY COOpaHHBIX
JIOKa3aTeNbCTB, W JOMYCKAeT COCIMHEHHE HMEIO-
IUXCA NOKYMEHTAJIBHBIX JI0KA3aTeIbCTB U JIOKY-
MEHTOB C IEJbI0 3PUTEIBHOTO MCUXOJIOTHUYECKOTO
BIUSTHAS. DP(HEKTHBHO MPUMEHSIOTCS Ha TPAKTHKE
Pa3HBIC MPUCMBI BBIABJIICHUSA U pa306naquI/IsI JIOXK-

HBIX TIOKa3aHUW, B YACTHOCTH: 1) MakCHMaJbHAS UX
JeTanu3anus (BBIHYXKAAET JONPAIIHBaeMOro ‘‘co-
YUHATH” (DaKThl U OOCTOSATENBCTBA, KOTOPBIE MOX-
HO 3aTeM MPOBEPHUTH); 2) MPOBEACHUE TOBTOPHOTO
nmompoca (TIPeaoCTaBIIsIeT BO3MOKHOCTh “‘CBHITPaTh”
Ha OTpeJIeNIEHHBIX Pa3HOIIACUAX B MMOKA3aHUAX, He-
MUHYEMBIX B MEpPY HAKOIUICHHUS J[0Ka3aTelLCTB B
nene); 3) BBICTYIIUBAaHUE SBHO OIMIMOOYHOTO CO00-
IICHUA 663 BbICKa3bIBaHHWd COMHCHHUA U HCIOBCPUS
(mo3BOJISIET TOCIE MPOBEACHHUSI COOTBETCTBYIOIIECH
MIPOBEPKH Pa300JIaYNTh OMIMOOYHOCTH TTOKAa3aHUH
JIoTIpairBaeMoro). B oTaenbHbIX ciaydasx nesieco-
00pa3HO MCMONB30BATh TAKTHUECKHH MPHEM, UME-
HYEMBbIIl B KpUMHHAJIMCTUYECKOM JINTEpaType «pasz-
pactanus koH(uukra”. Ho, O.5. baeB cuuraer, 4ro
MPUMEHEHHUE TO00HBIX TPHEMOB MOXKET PUBECTU
K CaMOOT'0OBOPY AOMPANTHBAEMOTO UIH OTOBOPHI HM
HeBuHHBIX JUI ([lopyOoB 1983: 98). OxHako MbI
CYMTAECM, YTO MOAOOHBIC MPHEMBI HE MOTYT OBITh
BITOJIHE HCKITIOYCHBI W3 CIIEJICTBEHHON MPAaKTHKH.
B cBoro odepens, mpu A0mpocax OOBHUHSIEMBIX MBI
CYMTacM BO3MOKHBIM MPUMEHSITh HEKOTOPBIE BapH-
AHTBI “CIIEJICTBEHHBIX XUTPOCTEH .

CI10KHBIM OpraHMU3allMOHHO-TaAKTUYECCKUM MO-
MEHTOM JUIsl CJIEJOBATENsl SIBISETCS NMPOBEACHUE
JIoTIpoca TPH y4acTHH 3allUTHUKA. JTO OKa3bl-
BaeTCsl B MEPBYIO ouepeb B MOTPeOHOCTH coria-
COBBIBAaTh CBOM MjaH pabOTHl ¢ BO3MOKHOCTSMU
3alUTHUKA, B (PAaKTHUYECKOM DPa3HOTIACUU IIeNeH
YYaCTHUKOB B pacclieIOBaHUU; B “‘pacKpBITHH
CBOMX KapT”’ cleoBaTeJeM, YTO MOXKET OBITh HC-
[10JIb30BAHO 3aLIUTHUKOM JUIsl CIEAYIOIIEeH “‘pasz-
PYLINTEIBHONW NEeATENBHOCTH B CyJA€, B IPEMsT-
CTBUH B PsiJie CIyyaeB pealn3aliu clie0BaTeIeM
HaMEUYeHHOW TaKTHKH JOTpoca U TOMY IMOJ00HOE
(Kynarun 1977: 42).

B mpaktuke paccieoBaHHs YTOJIOBHBIX € O
npectymieHusx B cepe BK mpoBogstes u npyrue
CJICICTBCHHBIC JEHCTBUS (TIPEeIbABICHUE IS OT03-
HaHMS, CICICTBEHHBIH SKCIEPUMEHT, OCBHJCTENb-
CTBOBaHHA W TOMY Toj00HOe). OgHaKo, Ha HaII
B3TJIA 4, OPraHn3aliluOHHBIC U TAKTUYCCKUC IMIPHUEMBI
MPOBEEHHS 3TUX CIICACTBCHHBIX JEHCTBUI HE BBI-
SIBIJTM CYIIIECTBEHHOH crienuuKku, KoTopas ObI 3a-
CITy’KMBaJla Ha BHUMaHHUE B pa3pe3e 3TOro UCCieo-
BaHUSI.

3akjoueHne

Takum 00pa3oM, 0COOEHHOCTBIO JOMPOCOB IO
JleiaM O TPECTYIUICHUSAX HCCIICAYEMOM TIPYIIIIbI
SIBIISICTCSI TIPEXKJIC BCETO BHICOKUU YPOBEHb CIICIHU-
alIlbHOM SKOHOMMYECKOHM, MPaBOBOM, WHKEHEPHOUH
1 MHOU IMOATrOTOBKHU AOIPAIIMBACMbIX, & TAKIKE TCX
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WHTENEKTYyallbHBIX 33J1a4, KOTOpbIC MPUXOIUTCS
peliath B XOJIe ATOTO CJIEJACTBEHHOIro JercTBus. B
OOJNBITMHCTBE CIIy4aeB CICAOBATEIN HE B IMOJIHOM
Mepe OPHEHTUPYIOTCS B CIICIUAIBHBIX YKOHOMUYE-
CKHX W MHBIX BOTIPOCax, TPEOYIOMNX 00s13aTeIbHON
MPEIBAPUTEIHLHON IOJATOTOBKH, KOTOpas OJDKHA
BKIIFOYAaTh: O3HAKOMJICHHUE CO CIICI[UAIIBHOW JIUTE-

paTypoii; MCMOIb30BAHUE TMOMOIIN CICIHATNCTOB
9KOHOMHYECKOTO MPOMGUIIS WK HHBIX ITyTEM TOJTY-
YCHUS OT HUX pa3HI>IX CHpaBO‘IHLIX JaHHBIX, 06me-
ro aHaIn3a JOKYMCHTAIMH WM HEMOCPEICTBCHHO-
IO y4acTHs CHEHIHAIMCTa B JOMPOCE; MOMOITHEHNUE
3HaHUM MO pe3yJsibTaTaM APYruX AONPOCOB U TOMY
Mo J00HOE.
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WORLDWIDE EXPERIENCE APPLYING
PRESIDENTIAL VETO POWER

Usually, the right of veto is considered primarily as a prerogative of the head of state. At the same
time, in countries with bicameral parliaments, the upper house of parliament has a peculiar veto on
decisions of the lower house. Considering that recently the idea of creating the second chamber of the
Supreme Council of Ukraine has intensified in Ukraine (this idea found its practical implementation in
the draft Law No. 4290 of March 31, 2009 “On Amendments to the Constitution of Ukraine” introduced
by the President of Ukraine to the Supreme Council of Ukraine) Not only the procedure for regulating the
presidential veto is important, but also the procedure for the interaction of the upper and lower houses
of parliament in the legislative process. (Constitution)

The study of the provisions of the constitutions of foreign countries suggests that in most European
countries the use of the veto is a discretionary power of the head of state. Thus, the signing of a law or the
use of the right of veto in relation to an adopted law is the exclusive right of the head of state in Albania,
Belgium, Belarus, Bulgaria, Great Britain, Hungary, Greece, Cyprus, Latvia, Lithuania, Macedonia (with
some exceptions), Moldova, Norway, Poland , Portugal, Russia, Romania, Serbia, Slovakia, Ukraine,
Finland, France, Czech Republic, Montenegro, Estonia. In states with a presidential form of government
(USA, Latin American countries) the use of the right of veto to the law is also the discretionary powers
of the head of state.

At the same time, in a number of European countries the head of state either has no veto right, or
this right is in some way limited. Austria, Bosnia and Herzegovina, Iceland (for example, the President
may reject the law, but it still comes into force, if rejected, the law is submitted for approval by the na-
tional referendum ), Spain, Luxembourg, Malta (the President is obliged to sign and officially promulgate
the law without delay after its receipt), the Netherlands (after the countersignation of the law by the
government, he signs and officially announces the Fed Oral President), Slovenia (laws are signed and
promulgated by the President within 8 days of their adoption), Croatia (Croatian President is obliged to
sign and promulgate the law within 8 days of its adoption), Sweden (laws promulgated by the govern-
ment or parliament), Japan .

Key words: Veto, power, President, jurisdiction, Parliament, court, Supreme court, promulgate.
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OAEMAIK ToXXipubeae Npe3sMAEHTTIK BETO KYKbIFbIHbIH, KOAAAHbIAYbI

OAeTTe, BETO KYKbIfbl €H aAAbIMEH MeMAEKeT 6aclibiCbiHbIH — APThIKIbIAbIFbI  PETIHAE
KapacTtbipbirasbl. COHbIMEH KaTap, eki naaara napAameHTTepi 6ap eAaepAe MapAaMEHTTIH XKOFapFbl
naAaTacbl TOMEHri MaAaTaAapAblH, LeliMAepiHe epeklle BeTo KoMAbl. XKakblHAQ YKpauHaHbiH,
XKoraprbl KeHeciHiH ekiHLi maAaTacbiH Kypy Maescbl YkpanHaaa Kyluerne TycTi (Gya naes YkpavHaHbiH,
Koraprbl KeHeciHe YkpamHa [MpesnaeHTiHiH 2009 biAfbl 31 Haypbi3parbl N2 4290 «YKpamHaHbIH,
KoHcTUTyumsicbiHa e3repictep eHridy TypaAbl» 3aH >k00aCblHAQ MPAKTUKAABIK, iCKE aCbIPbIAFAHbIH
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aHbIKTaAbl) [pe3nAEHTTIH BETOAAPbIH PETTEYAIH TOpTi6i FaHa eMec, COHAAN-aK, MapAaMEHTTIH >KOFapFbl
>KOHE TOMEHT| MaAaTaAapbiHbIH 3aH, WbIFAPY NMPOLECIHAE ©3apa iC-KMMbIA TOPTIOI A€ MaHbI3AbI.

LLleT eApepAiH KOHCTUTYUMSAAQPbIHBIH epexxeAepiH 3epAeaey KerntereH Eyporna eaaepiHae BeTo
KYKbIFbIH ManAaAaHy MEMAEKET GaCLLbICbIHbIH AUCKPELIMSIAbIK, OKiAeTTiri 60AbIN Tabbiaaabl. beaopyccus,
beaopyccus, boarapus, Yabibputanus, Benrpus, [peums, Kunp, Aatsusi, Anutea, MakeaoHns (keinbip
KocnaraHAa), MoaaoBa, Hopgerus, Noablasa MemaekeT 6acLLbICbIHbIH anpbiKLia KyKbiFbl 6ap, sFHu
3aHfa KOA KOIO HEMECEe BETO KYKbIFblH KOAAaHY, [Moptyraamus, Pecei, Pymbituns, Cepbus, CaoBakms,
Ykpanra, OunasHans, DpaHums, Yexus, YepHoropusi, IctoHust. [pesmaeHTTIK 6ackapy dopmacsl
6ap memaeketTtepae (AKLL, AaTtbiH AMepuKacbl eaaepi) 3aHFa BETO KYKbIFbIH MaiAaAaHy MEMAEKET
6acLUbICbIHbIH AUCKPELMSABIK, OKIAETTIri 6OAbIN TabbIAAAbI.

CoHbIMeH KaTap, bipkaTap eyponaAblk, EAAEPAE MEMAEKET 6ACLIbIChI HEMECE BETO KYKbIFbl >KOK,
Hemece OYyA KaHAam Aa 6ip wekTeyai. ABctpus, bochus >keHe lepueroBmHa, McaaHAMS (MbiCaAbl,
NPe3nAEHT 3aHHaH 6ac TapTybl MyMKiH, Oipak OA KabbiapaHOaraH >Kafaanaa, 3aH pecnybAMKaAbIK,
pedepeHaymaa), Mcnanums, Atokcembypr, Maabta (I1pesmMAeHT 3aHFa KOA KOWMbIAFAHHAH KeWiH OHbl
KeWiKTIipMen KOA KOIFa >KOHe pecMu >KapusaayFa MIHAETTI), HuaepAaaHAbl (YKIMETTIH 3aHFa KOA
KOWMFAHHAH KeriH OA KOA KoWFaH >kaHe pecmn Typae Deaepanabl LliBeums (3aH Hemece yKimeT
>KapusiaaraH 3aHaap), 2KanoHusa (XopBaTtus [pe3naeHTi 3aHFa KOA KOWMbIAFAHHAH KeWMiH ceri3 KyH
ilWiHAE KOA KOlOFa >kaHe >kapusaayra MiHAeTTi), CaroBeHus (CAOBakMs 3aHAAPbI KAObIAAAQHAbI JKoHe
OAapPAbI KabblapaFaHHAH KeMiH 8 KyH iliHAe).

Ty#in cezaep: BeTo, GUAIK, [Mpe3naeHT, opucamnkums, NapaameHT, coT, )KoFapfbl COT, )KaPUAABIAbIK,.
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MupoBoi onbIT NpMMeHeHUs1 NpPe3uAEHTCKOro NpaBo BeTo

O6bIUHO MPABO BETO PACCMATPUBAETCS NMPEUMYLLECTBEHHO KaK NMpPeporaTtmea NpesxxAe BCEro rAaebl
rocyaapcrsa. B 1o >ke Bpemsa B CTpaHax C AByXMaAaTHbIM MApAaMEHTOM BEPXHSS MaAaTa NapAaMeHTa
HaaeAeHa CBOeoOpa3HbIM MPAaBOM BETO Ha peLleHnst HUXKHe naAatbl. YUuTbiBas TO, UTO B MOCAEAHee
BpemMs B YKpavHe aKTMBU3MPOBAAACh MAES CO3AAHMS BTOPOW naAatbl BepxosHoro Coseta YKpauHbl
(NpakTHyeckoe BOMAOLLEHME 3Ta MAES HAWAQ B npoekTe 3akoHa N2 4290 ot 31.03.2009 «O BHeceHuun
mn3meHeHnn B KoHcTuTyumio YKpauHbl», BHeCEHHOM [1pe3naeHToM YKpaumHbl Ha paccMOTpeHue
BepxoBHoro CoBeTa VYKpauHbl), BaXXHbIMM SBASIOTCS HE TOAbKO MpOLEeAypa pPeryAMpoBaHus
Npe3MAEHTCKOro BETO, HO M MpoLeAypa B3aMMOAENCTBUS BEPXHEN M HUXKHEN MaAaT MapAaMeHTa B
3aKOHOAQTEAbHOM MpoLecce.

Mccaep0BaHME MOAOXKEHMI KOHCTUTYLMI 3apyOexkHbIX CTpaH MO3BOASIET FOBOPUTb O TOM, UTO
B OGOAbLUIMHCTBE CTpaH EBpOMbI NMpuUMeHeHue mnpaBa BETO SBASIETCS AMCKPELMOHHBLIM MOAHOMOYMEM
rA@Bbl rOCYAQPCTBa. Tak, MoAnMcaHWe 3aKOHa MAM MPUMEHEHME MpaBa BETO B OTHOLLEHMM MPUHSTOrO
3aKOHA SIBASIETCS MCKAKUMTEAbHbIM MPABOM TAaBbl rocyaapctBa B AAbaHuu, beabrum, beaapycw,
boarapun, Beankobputanum, Benrpum, [peumn, Kunpe, Aateum, Autebl, MakeAOHMM (32 HEKOTOPbIMM
nckAloYeHnsammr), Moaaose, Hopeerum, Moablum, MopTtyraamm, Poccun, PymbiHmnm, Cepbun, CAoBakum,
YkpaunHe, OuHagHamn, OpaHumm, Yexmun, YepHoropmm, IcToHMn. B rocyaapcTBax ¢ npesnaeHTCKom
dopmon npaeaenmnst (CLLA, cTpaHbl AaTMHCKOM AMEPMKM) MPUMEHEHME MpaBa BETO Ha 3aKOH —
AMCKPELMOHHbIE MOAHOMOYMS FAaBbl FOCYAQPCTBa.

B To e Bpems, B psae eBponenckux CTpaH raaBa rocyAapcTBa MAM BoOOLLE AMLLIEH MpaBa BETO,
MAM 3TO MPaBO OMpPEeAEAEHHbIM 06pa3om orpaHuyeHo. K UMCAy MCCAEAOBaHHbIX CTpaH, B KOTOPbIX
3aKOHbl He MOryT ObiTb BETMPOBAHbl TAABOM TOCYAAPCTBa BOOOLLE, OoTHOCATCS ABCTpus, bocHus u
[epueroBuHa, Mcaanams (MNpe3maeHT MOXEeT OTKAOHMTb 3aKOH, OAHAKO OH BCE PaBHO BCTYMaeT B
CUAY, B CAyYae OTKAOHEHMS 3aKOH BbIHOCUTCS Ha yTBEPXKAeHUe obLLeHaLMOHaAbHOIO pechepeHAyMa),
Mcnanmsg, Aokcembypr, Manasta ([pesmaeHT 06913aH noanmMcatb M ouLMasbHO 0OGHApPOAOBaThb
3aKOH 6e30TAaraTeAbHO MOCAE €ero MoAyuyeHus), HuaepaaHabl (MOCAE KOHTpAcCHMrHaumm 3akoHa
NMPaBUTEALCTBOM OH MOAMMCbIBAETCS M opuumMasbHO obHapoayeTcs DeaeparbHbiM [pe3nAeHTOM),
CAoBeHUS (3aKOHbI MOAMUCHIBAIOTCS M 0OHapoAytloTCcs [1pe3anAeHTOM B TeueHue 8 AHEN CO AHS MX
npuHaTus), Xopsatus (MpesmaeHT Xopeatnm 0653aH NoAnucaTb M 06HAPOAOBaTh 3aKOH B TeUeHue 8
AHel co AHS1 ero npuHsaTug), LLIBeuns (3akoHbl MPOMYABIMPYIOTCS NMPaBUTEALCTBOM MAM MAPAAMEHTOM),

AnoHus.
KAroueBble cAOBa: BETO, BAACTb, MPE3UAEHT, IOPUCAMKLMS, MAPAAMEHT, Cya, BepxoBHbIN cya,
o6HapoAOBaHMe.
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Worldwide experience applying presidential veto power

Introduction

The list of countries whose constitutions were
analyzed includes 39 countries, most of which are
European countries: Austria, Albania, Belgium,
Belarus, Bulgaria, Bosnia and Herzegovina, Great
Britain, Hungary, Greece, Estonia, Ireland, Iceland,
Spain, Italy, Cyprus Latvia, Lithuania, Luxembourg,
Macedonia, Malta, Moldova, the Netherlands,
Norway, Poland, Portugal, Russia, Romania, Serbia,
Slovakia, Slovenia, USA, Ukraine, Finland, France,
Croatia, Czech Republic, Montenegro, Sweden,

Japan.
In a number of European states, a certain
“intermediate” model has been chosen — the

head of state can use the veto right either only by
certain decisions, or only by following certain
procedures. At the same time, an important role in
such procedures is assigned to the government. For
example, in Ireland, the head of state is obliged to
sign and officially promulgate the law submitted by
the Prime Minister and approved by Parliament no
earlier than the fifth and no later than the seventh
day from the day of its receipt, except in two cases
expressly provided for by the Constitution of Ireland
By the State Council, the head of state decided to
appeal to the Supreme Court of Ireland to decide on
the constitutionality of the law or if a certain number
of members of both houses of parliament appeal
with a common petition. th law about not signed by
the President). According to the Italian Constitution,
the signing of the law by the President requires the
obligatory counter reference of the Italian Prime
Minister. According to the Macedonian Constitution,
the President of Macedonia has no veto power over
laws passed by at least two thirds of the parliament.
In Slovakia, the President is obliged to apply the veto
to the law if the government requires it (article 87 of
the Slovak Constitution). In the Czech Republic (as,
by the way, in Ukraine), the President has no veto
power over the laws on amending the Constitution.

Main part

The term of application of the veto and
the consequences of non-return of the law for
reconsideration during a certain period of time The
Constitution of foreign states determine in different
ways the terms of application of the right of veto
and the legal consequences of their omission. For
example, in Austria, Belgium, Bosnia, Great Britain,
the Netherlands, Germany, Norway, Macedonia,
Slovakia, Sweden, Japan, the corresponding
dates and consequences of their omission at the

constitutional level are not defined at all. The
constitutions of Bulgaria, Greece, Estonia, Ireland,
Iceland, Spain, Italy, Cyprus, Latvia, Luxembourg,
Moldova, Poland, Portugal, Russia, Romania,
Slovenia, Hungary, France, Croatia, the Czech
Republic, Montenegro do not provide for the legal
consequences of violating these terms.

In Lithuania and Serbia, if the law was not
signed by the head of state for a period defined by
the Constitution or returned for re-consideration
by the parliament, it is signed by the speaker of
parliament. In Albania, Belarus and the United
States, non-signing of the law by the President and
non-returning it for re-examination by the parliament
will force the law to come into force (the law is
considered signed). In Finland, the non-signing
of the law by the President during the established
period is equivalent to the application of a veto on
the law (which entails the repeated consideration of
the law by the parliament and, if it is re-approved,
published without the signature of the head of state).

In Ireland and Latvia, not only is the deadline
for the head of state to apply a veto regarding laws
adopted by parliament, but the period during which
the President does not have the right to sign such
laws is defined — they are respectively 7 and 5 days
in Ireland, 21 in Latvia and 7 days. At the same time,
the Irish Constitution obliges the President to sign
certain categories of urgent laws (on the imposition
of a state of emergency, etc.) on the day of their
adoption.

The Constitution of Montenegro provides that
the President may return the law to the parliament
for a second review within 7 days after its approval
(within 3 days if the law is adopted by the parliament
under an abbreviated procedure). In Slovenia and
Croatia, the head of state is obliged to sign within
8 days from the date of its adoption. According
to the Lithuanian Constitution, the President of
Lithuania may return the law for reconsideration
by the Parliament within 10 days from the date
of its receipt. In the US, the corresponding period
is also 10 days (excluding Sundays). A law not
signed by the President of the United States at this
time is considered to have been signed (except for
the case when the day on which the bill is to be
returned to the Chamber’s consideration falls on a
break between meetings of Congress). In Belarus,
Estonia, Iceland, Moldova, Russia, the heads of
state can apply the right of veto to the law within
14 days after its receipt. In Bulgaria, Cyprus, Spain,
Serbia, Hungary, France, the Czech Republic, the
term for the use of the veto right by the head of
state regarding the adopted law is 15 days from the

164 Xabapuisl. 3aH cepusicbl. No2 (90). 2019



Biskultanova A.M., Sebastien Peyrouse

date of its adoption. In Albania, Portugal, Romania,
the President has the right to return the law to the
parliament for a second review within 20 days from
the day it is received. The constitution of Poland
limits the term of application of the presidential
veto in relation to laws to 21 days. According to
the Greek Constitution, the President of Greece
may use the right of veto for 1 month from the
date of adoption of the law. A similar term for the
President to exercise the right of veto in relation to
the laws is provided for by the Italian Constitution.
In Luxembourg, the term of signing by the Grand
Duke of the law is 3 months from the date of its
adoption (in Luxembourg, the monarch since March
2009 has lost his veto over laws). In Finland, the
period during which the head of state can apply the
veto to the law is also 3 months from the day the law
is received (Kovrizhenko, 2009: 60).

Assessment of the constitutionality of the law
adopted by Parliament before its signing

In most of the countries studied, constitutions
do not define a special procedure for assessing the
conformity of a law to the Constitution. In those
countries where the head of state has no veto power
over laws, the issue of their constitutionality is
decided upon after their promulgation in a general
manner (that is, at the request of an authorized
subject to the appropriate court). In those countries
where the head of state can return the law for
reconsideration by the parliament, he can indicate
among the reasons for his decision the inconsistency
of the constitution law adopted by the parliament — at
least such a possibility is not explicitly prohibited by
any of the constitutions of the respective countries.
(Nolan, 1995)

At the same time, in a number of European states,
constitutions provide for the possibility of the head
of state appealing to the court to resolve the issue of
constitutionality submitted for signature by the head
of state. These countries include, in particular,

- Estonia (in case of overcoming the veto, the
head of state can turn to the Estonian Supreme Court
with a submission on declaring it unconstitutional),

- Ireland (after receiving a law passed by
Parliament and following consultations with the
Council of State, the President of Ireland may
pass the law to the Supreme Court to decide on its
constitutionality),

- Cyprus (after receiving the law for signature
and no later than 15 days from the date of its
adoption, the President and the Vice-President
of Cyprus separately or jointly may apply to the
Supreme Constitutional Court with a view on the
unconstitutionality of the adopted law),
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- Poland (within 21 days after receipt of the law,
the President of Poland has the right to appeal to the
Constitutional Tribunal to decide on its compliance
with the Constitution, this right cannot be used by
the President if the law was re-adopted after the
President applied the veto to him),

- Portugal (according to article 278 of the
Constitution, the President of Portugal, no later
than 8 days from the date of receipt for signing
the law adopted by the Parliament, has the right to
appeal to the Constitutional Court with a view of its
unconstitutionality),

- Romania (according to article 144 of the
Romanian Constitution, the President may apply to
the Romanian Constitutional Court for a decision
on the compliance of the Romanian Constitution
with the signature of the law to the Romanian
Constitutional Court before the expiration of the
deadline for signing the law or applying the right
of veto),

- Hungary (within 15 days from the date of
receipt of the law passed by the Parliament, the
President may appeal to the Constitutional Court to
decide on its constitutionality),

- Finland (within 3 months from the date of
receipt of the law, the President of Finland may apply
to the Supreme Court or the Supreme Administrative
Court for a conclusion on the law),

- France (the President may appeal to the
Constitutional Council with a view on the
constitutionality of a law passed by Parliament, but
not a promulgated law; a corresponding submission
is made when it is countersigned by the Prime
Minister and the responsible Minister).

As arule, in those countries where constitutions
provide for the possibility of introducing laws
submitted for signature by the head of state to the
constitutional court or the highest court in the system
of courts of general jurisdiction, at the same time:

1) consideration of relevant cases under the
accelerated procedure (Portugal — 25 days, France —
from 8 days to 1 month);

2) suspension of the signing of the law for the
period during which the case is considered by the
court (all countries);

3) binding decisions on cases of the
constitutionality of the law for participants in the
legislative process (all of the above countries,
with the exception of Romania and Portugal,
where the decision of the Constitutional Court
on the unconstitutionality of the law may not be
taken into account by Parliament, but in this case
it must pass the law by a qualified majority of its
members );
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4) the obligation to refuse to promulgate a law
whose provisions are declared unconstitutional
(Ireland, Cyprus), or the return of an unconstitutional
law to be re-examined by parliament (Poland,
Portugal, Romania, Hungary), or promulgated the
law without provisions unconstitutional (Poland);

5) the obligatory promulgation of the law, the
provisions of which are recognized as constitutional
(Romania, Hungary).

Absolute and suspensive veto

Only in some of the foreign countries studied,
the head of state’s veto is absolute and cannot
be overcome. Such countries include Belgium,
Liechtenstein, the United Kingdom, Cyprus (with
respect to certain categories of laws — on matters of
foreign affairs, defense, security, police), Norway
(if the law has not been reviewed by the monarch,
it is considered rejected). In the overwhelming
majority of the world’s states, the suspension is of
a veto nature: the law is re-examined by parliament
and, if re-approved, is subject to promulgation.

A kind of absolute veto is also a “pocket veto”
envisaged by the US Constitution: a bill approved
by Congress in the last ten days before the end of
a session does not take effect if the time allotted
for its signing falls on the period when the sessions
of Congress are not taking place. In this case, the
President may not sign or return the bill to the
Congress. For the first time this right was exercised
by the fourth President of the United States, J.
Madison, and for the last time by George Bush.
Under the presidency of Barack Obama, pocket
veto was not used even once. To assess the role of
the “pocket veto” in legislative practice, it is worth
noting that the American presidents used the veto
right 2,560 times, of which the right hand “pocket
veto” 1066 times (that is, the suspended veto was
used 1,494 times). Most often, the “pocket veto”
right was enjoyed by Franklin D. Roosevelt (263
times), Grover Cleveland (238 “pocket vetoes”, 110
of them under the first presidency, 128 times during
the second presidency), Dwight Eisenhower (108
times). (link)

The veto override procedure and the
consequences of overcoming the veto

In most of the countries studied (in which the
head of state can return the law for re-consideration
by parliament), the same number of votes is
required to pass a law — usually by a simple majority
of members of the parliament or corresponding
chambers present — Estonia, Italy, Cyprus Latvia
, Moldova, Romania (except for laws, they were
declared unconstitutional before signing — such laws
are considered to be re-approved if two of them vote

for their support e thirds of the composition of each
chamber of parliament), Slovakia, Finland, France,
Montenegro.

In Poland, the President’s veto on the law is
surpassed by three fifths of the members of the
Seimas (the lower house of the Polish parliament)
present at a meeting of the Seimas, provided that
no less than half of the members of the Seimas are
present at this meeting.

In a number of states, the veto is considered to
be overcome if the law is re-adopted by an absolute
majority of votes from the parliament — Albania,
Bulgaria, Greece, Lithuania (except constitutional
laws, 60% of the votes from the parliament are
approved), Macedonia, Portugal (except organic and
some other laws, defined directly in the Constitution,
the veto on which is overcome by two thirds of
the members of parliament present at the meeting,
provided that such a number of votes exceeds an
absolute majority of votes from Av Parliament),
Serbia, Czech Republic.

In presidential republics, for example, in the
United States and Latin American countries, the
head of state’s veto is overcome by a qualified
majority (2/3 of the votes) of the parliament (any of
its chambers). In Europe, the veto is overcome by a
qualified majority of the composition of the respective
chambers of parliament in Belarus and the Russian
Federation. At the same time, the President’s veto
in Belarus is considered to be overcome subject to
the observance of constitutional provisions not only
regarding the adoption of a relevant decision by the
chambers of parliament by a certain number of votes,
but also subject to the procedures for considering
the President’s proposals (in particular, the terms of
consideration) established by the Constitution.

A special, different from other -countries,
procedure for overcoming the king’s veto on the
law is provided for in the Norwegian Constitution.
So, if the monarch decided to return the law for
reconsideration by the parliament (although he
may not return or sign the law at all), the king’s
veto is considered to be overcome, provided the
law is re-approved at two sessions of the Storting,
which should take place after the next elections in
each of the Chambers, provided that between these
sessions two other sessions of Parliament are held.
The re-adopted law enters into force both under the
condition of obtaining the consent of the monarch,
and without obtaining such consent — in the latter
case, it is published after the end of the session of
parliament.

Usually, in the event that the parliament
overrides the veto, the head of state (or another
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subject — Finland) is obliged to promulgate the law
within a certain period of time. In some countries,
it is provided that if the head of state fails to sign
the law, the veto on which has been overcome,
the law enters into force “automatically” after the
expiration of the time allotted for its promulgation
(Belarus). In Norway, if the law, on which the veto
was overridden, is signed by the king, such a law
enters into force after the conclusion of the relevant
session of parliament. The term of promulgation of
the law, the veto and which was overcome, as a rule,
is shorter than the period allowed by the constitution
for the first time to use the veto.

For example, in Belarus it is 5 days from the
date of receipt of the law re-approved by both
chambers, in Bulgaria — 7 days, in Greece — 10
days, in Lithuania — 3 days, in Poland — 7 days, in
Portugal — 8 days, in Russia — 7 days, in Romania —
10 days, in Hungary — 5 days. In Cyprus, the term
of promulgation of the law, the veto on which is
overcome, is the period during which the President
or the Vice President of Cyprus can apply the veto
to the law for the first time (15 days).

In Estonia, Italy, Latvia, Macedonia, Moldova,
Slovakia, France, the term of promulgation of
the law, the veto on which was overcome, the
constitution is not defined at all.

At the same time, the constitutions of
individual states do not provide for the mandatory
promulgation of the law by the President in the event
of overcoming his veto. For example, in Estonia, the
President in this case has two alternatives: 1) to sign
and officially promulgate the law; 2) to appeal to the
Supreme Court of Estonia with the submission of its
unconstitutionality.

If the Supreme Court of Estonia recognizes the
law as compliant with the Constitution, the head of
state is obliged to sign and officially promulgate
it. Article 138 of the Cyprus Constitution provides
that if Parliament repeats the law on the state
budget returned for re-examination by the President
or the Vice-President of Cyprus on the basis of
discriminatory provisions, the President or the
Vice-President after receiving the law repeatedly
adopted by the Parliament jointly or separately from
a friend may apply to the Supreme Constitutional
Court for a conclusion on the existence or absence
of discriminatory provisions in the re-adopted
law. On the basis of such an appeal, the Supreme
Constitutional Court may adopt one of the following
decisions: 1) repeal the law; 2) to pass a law; 3)
return the law for re-consideration by the House of
Representatives.

General and selective veto, decisions that
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are made by Parliament based on the results of
consideration of proposals (comments, explanations)
of the head of state

In most of the countries studied, the head of
state’s veto is of a general nature, that is, it concerns
the law in general. In other words, the head of state
either agrees with the law as a whole (which leads
to its promulgation) or disagrees with the law as a
whole.

However, in some of the countries studied, the
head of state may apply the right of veto to certain
provisions of the law adopted by parliament and
promulgate the law without taking into account
“vetoed” provisions, which are re-examined by
parliament. For some time these countries belonged
to the United States, where such a veto is now
allowed in 43 states (except Indiana, Maryland,
Nevada, New Hampshire, North Carolina, Rhode
Island and Vermont), (link) and at the federal level
could be applied to laws on the state budget from
1996 to 1998. The selective veto at the federal level
was introduced by the 1996 Selective Veto Act.
However, on February 12, 1998, the District Court
for the District of Columbia ruled that it was noted
that the selective “veto” of laws contradicted the
US Constitution. Later, the same legal position was
confirmed by the Decision of the US Supreme Court
of June 25. 1998 in the case of Clinton v. New York.

In Belarus, the President may submit objections
to parliament both according to the law as a whole,
and on its individual provisions. In the latter case,
prior to the decision by the chambers of parliament
on the objections of the President, the law may be
signed by the head of state and published with the
exception of the provisions in respect of which
the President expressed objections. The Polish
Constitution provides that after the law is submitted
for signature to the President, he can apply the right
of veto to the law as a whole, or, without returning
it for reconsideration by parliament, apply to the
Constitutional Tribunal to assess the compliance
of the entire law or its individual provisions
with the requirements of the Constitution. If the
Constitutional Court made a decision on non-
compliance of the Constitution with only certain
provisions of the law and did not decide that such
provisions are inextricably linked to the law as a
whole, the President of Poland, after reporting the
corresponding position to the Marshal of the Sejm,
signs the law without provisions that are deemed
unconstitutional, orreturnsthelaw forreconsideration
by the Diet to eliminate inconsistencies of its
individual provisions in the Constitution (part four
of Article 122 of the Constitution). Such a veto can
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be considered selective, since in this case the subject
ofthe repeated consideration by the Parliament is the
provisions recognized by the Constitutional Tribunal
as contrary to the Constitution. The possibility of the
President applying a selective veto is also provided
for in Argentina and Mexico. (Danilov)

In the constitutions of most of the studied states
there is no clear answer to the question of whether
the law on which the head of state exercised the veto
right can be adopted taking into account some of
the remarks of the head of state, and what are the
consequences of not taking into account some of
the comments made or taking into account all his
comments (that is, considered to be a law passed
by the Parliament taking into account all or part
of the remarks of the head of state by a new law,
according to which the head of state can re-use
the veto). In this case, only a few countries can be
classified as exceptions. Thus, in Latvia, Article 71
of the Constitution provides that if the parliament
does not make changes to the law adopted by it, the
head of state does not have the right to re-submit
an application for revision. Thus, it follows from
this that the Parliament, during the re-examination
of the law, may change its original wording, but in
this case the head of state may reapply the veto over
such a law. A similar opportunity is also provided
for by the Lithuanian Constitution: based on the
results of the repeated consideration of the law,
the parliament may: 1) adopt the law as amended,
as amended by the President; 2) to adopt the law in
the previous wording. However, in both cases, the
President does not have the right of veto by law and
is obliged to sign it and officially disclose it within
3 days from the date of its adoption by the Seimas.
The Constitutions of Albania and Romania also
stipulate that the President may use the right of veto
with respect to the same law only once (although
in Romania, before signing the newly adopted law,
he may appeal to the Constitutional Court with a
view on the conformity of the adopted law to the
Constitution). In Finland, the Constitution provides
for the possibility of adopting a law only in the
original wording — if the original wording of the law
by Eduskunta is not supported, the law is considered
to be repealed. A similar rule is also enshrined in
the Czech Constitution — if the parliament does not
overcome the veto with the necessary number of
votes, the law is considered to be repealed.

State management, as a purposeful activity,
provides for ensuring the system logic of cardinal,
guaranteed progressive political, economic, social
transformations, is carried out in countries in
accordance with the specifics of each — the head of

state, the parliament and the government. Even with
a highly developed legal system, the institutions of
power of these countries could not (especially under
current conditions) effectively cooperate without an
authoritative arbiter — the President, who, although
not in direct subordination with these institutions,
is designed to really ensure the consistency of their
activities state system of possible crisis situations,
prepare society for choosing the most profitable way
of further development in the interests of ensuring
national consensus, azhdansko the world, a long
progress. It is thanks to this that the institution of
the presidency with its influence is able to create
the conditions for the interaction of all branches of
government and the unification of their actions in
the name of the progressive future of the country.

The law, after being passed by the parliament, is
sent to the president for signature. The head of state
can either sign it or use a veto at a time specified
by law. As a rule, the refusal of the head of state to
sign the law is issued with the appropriate message,
which justifies the grounds for the use of the veto
and sets out objections or proposals of the head of
state under the law. The message, together with the
law, is returned to parliament, which can adopt a
law taking into account the remarks and proposals
of the president by amending the law; send such a
law for re-signing by the head of state; adopt the
law in the previous wording and, thus, overcome the
suspensive veto. (Thomas, 2001)

A suspensive veto is usually overcome by a
simple (Greece, Italy, Romania) by a majority vote
of members of parliament or by a qualified majority
of members of parliament (Ukraine, Russia, the
USA). The suspensive veto of the head of state is
weighty powers for his active participation in the
legislative process, but it has a democratic character,
unlike an absolute veto, since it leaves the legislature
the opportunity to disagree with the position of the
head of state and overcome the veto, and the head
of state allows to prevent the adoption of imperfect
laws. In most countries, it is also provided for, or the
duty of the president to sign the law if the suspensive
veto is overcome in the prescribed manner, or the
signature of the president in this case is not required
at all. That is, in this way, the powers of parliament
as a legislative body are protected from abuse by the
president.

There are various approaches to the scope of the
powers of the head of state to promulgate or refuse
to sign the law. In some cases, he may refuse to
promulgate the whole law. Such powers are called
common veto. This option is rather inconvenient,
since the president sometimes has to either approve
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a bill, despite some articles with which he does not
agree, or it is important to protest in general a fairly
acceptable bill through several provisions with
which he does not agree. In this case, the veto is
a tough tool. As a rule, the veto applies to the law
in general, as in Ukraine, Russia, the United States.
But in some countries (France, Argentina, Mexico),
the president has the right to veto certain articles
and provisions of the law. Such powers are called
selective veto. The selective veto provides a more
flexible presidential response mechanism and, in
addition, strengthens the role of the president in the
legislative process, although it is used quite rarely.

In the USA, proposals were repeatedly made
to grant the President the right of selective veto,
in particular during the presidency of R. Reagan.
(Mishin, 1999: 196)

Although the selective veto is a more flexible
tool than the general one, in this case there would
be a significant strengthening of the already strong
executive at the expense of the legislature. In this
case, the main purpose of the right of veto, as an
element of checks and balances of the branches of
government, would be justified.

The presidential veto is characterized by certain
features in presidential, parliamentary republics
and republics with a mixed form of government. In
states with a presidential form of government, the
presidential veto power is strong enough powers
that enable the president to actively defend the
interests of the executive branch in legislative
activity; in parliamentary republics, the nature of
the right of veto is different — these are, as a rule,
rather weak powers, which are used quite rarely.
This is primarily due to the fact that states with a
presidential form of government are characterized
by a veto, for overcoming of which a complicated
procedure has been established; in parliamentary
republics, this procedure is usually quite simple. The
use of the veto by the presidents of mixed republics
depends on the allotted place of the president
among the government bodies. The president, as
a rule, is guided by his status as head of state and
the guarantor of compliance with the Constitution.
Despite the fact that there are certain regularities in
the functioning of the President’s veto in republics
with various forms of government, however,
international constitutional practice knows cases of
a departure from the traditional normative regulation
of the right of veto in states with a certain form of
government. (Nolan, 2000)

When choosing this or that type of veto to be
fixed in the constitution, it is important to take
into account that these powers of the head of state
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do not violate the overall balance of power and it
is distributed and balanced between the head of
state and parliament so that none of them can go
beyond their legal powers without meeting effective
deterrence and opposition from the other.

Germany. In contrast to the United States, the
President of Germany does not have veto power. The
constitution grants him only the right to formulate
laws by means of counter sign. This is not a purely
technical action, since the head of state can check this
law for compliance with its Constitution. However,
due to the fact that the Federal Constitutional
Court directly monitors possible violations of the
Constitution, the President usually does not need
to exercise this right. And yet, without having the
right of veto and the ability to reject the law that
has already entered into force, the President of the
Federal Republic of Germany is able to prevent its
action by refusing to issue it. The head of state can
decide to take such a step only with serious doubts
and gross errors contained in the law.

Abuses on the part of the President are impossible
here, since his refusal to issue a law is subject to
verification by the Federal Constitutional Court.
Therefore, the authors of the German course of state
law call the registration of the law by the President
of the Federal Republic of Germany a peculiar state-
notarial act, the main purpose of which is to certify
the authenticity of the text by the head of state.
(Topornin, 1994: 226)

France. In France, the promulgation of the law
by decree of the President. The head of state has the
right to demand, within 15 days, re-discussion of
both the law as a whole and its individual articles.
This requirement may be based on technical reasons
or on the manifestation of political disagreement
on the substance of the issue (the latter has not
yet occurred). In practice, the procedure of re-
discussing the law in the V Republic, in contrast
to the IV Republic, is applied in isolated cases,
as the government tries to solve controversial
problems at the stage of consideration of the law,
and not at the stage of promulgation. President F.
Mitterrand (1981-1995) only used this right twice
(the “World Exposition Act” of 1989 and the “Law
of New Caledonia”). (Kerimov, 1998: 138-139) The
Constitution provides for the impossibility of the
President’s refusal to sign the promulgation decree
after a new discussion of the law or after a 15-day
period.

Belarus. A more perfect structure for the
realization of the right of veto is provided for by
the Constitution of the Republic of Belarus, since
the head of state is endowed with a line item and
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“pocket” veto. The President has the right to
return for re-voting not only the entire bill with its
objections, but also its individual provisions. In this
case, the law is signed by the head of state with the
proviso of disagreement with its individual articles
and enters into force, with the exception of those
provisions for which there are objections.

Conclusion

The implementation of the “pocket veto” differs
significantly from the United States. The President
of Belarus in such cases and after the expiration of
the two-week period makes a decision on the merits:
either signs the law or returns it with his objections
to the House of Representatives, after which he is
considered, starting not with the first reading, but
according to a special procedure for considering
the objections of the President. (Reut, 1999:
46) This practice is very positive, as it allows to
achieve procedural economy of legislative activity.
Moreover, the Belarusian legislation, unlike the
Russian one, obliges the head of state to sign the
law passed by the parliament after overcoming the
presidential veto. All this contributes to a closer
cooperation of the authorities in the legislative
process, excludes their confrontation. As a result,
the President returns less than 5% of the laws, which
indicates the parties’ desire to resolve the differences
that arise on the basis of reasonable compromises by
reaching a mutually acceptable solution. (analytical
material, 1996: 40)

In Norway, the suspensive veto, which belongs
formally to the king, can be overcome with the help
of such a complicated procedure, which makes it a
kind of almost absolute. (Baglaia, 2004: 229)

That is, the absolute nature of the veto is
determined not only by the rule of law itself, namely
by the procedure and possibilities of overcoming it
by parliament, and allows characterizing the veto
tool in a particular state not as an unconditional non-
democratic ban, but as an important tool from the

head of state by which It has a positive influence on
the legislative process and stimulates the effective
work of the parliament.

There is an opinion that the so-called “pocket
veto” of the president is actually a kind of absolute
veto, which is used in American practice. Its essence
lies in the fact that the bill was approved by the
Congress in the last ten days before the end of the
session, does not enter into force if the President
refused to sign it and is not subject to mandatory
return to Congress. The widespread use of such a
veto to laws that are passed by Congress provoked
the intervention of the Supreme Court, which
recognized the “pocket veto” as anti-constitutional
practice. This position can be understood because
the parliament is essentially unable to overcome the
presidential veto, which can lead to the president
abusing his powers in the legislative process and
thereby provoking an imbalance of power, which is
unacceptable in a democratic state.

Close enough in their practical results to the
absolute veto of the President of India to reject
state legislature bills. In accordance with Art.
200 of the Constitution, they can be reserved for
its consideration by the governor of the relevant
state. As noted in the literature, in this case there
is practically no means to overcome the President’s
veto. This prerogative of the head of state is
considered by Indian experts on constitutional law
as “one of the means of exercising central control in
a federation that is a unitary state.”

The Governor-General of Canada has a similar
right under the provincial bills (but he can also
reject an act of the province, not formally reserved
by the governor for his approval). (Chirkin, 1996:
617) More common is a relative or suspense veto.
It is characteristic of him that the refusal of the
head of state to sign the law is not absolute. In
this case, the law is sent by the head of state for
reconsideration during which the parliament may
disagree with the position of the head of state and
re-adopt the law.
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