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1-0emiM
MEMJIEKET NEH KYKBIK
TEOPUSCBHI )KOHE TAPUXBI

Pazmen 1
TEOPUSI U UCTOPUSI
I'OCYAAPCTBA U ITPABA

Section 1
THEORY AND HISTORY
OF CHAIR OF SATE AND LAW
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PA3BUTUE IOPUANMYECKOIM HAYKM KA3AXCTAHA:
MPOBAEMbI U MNMEPCIMNEKTMBbI PA3BUTUA

B AaHHOW cTaTbe packpblBaeTCs COCTOSIHME lOpUAMYEcKor Haykm B KasaxcTaHe, BbISBASIOTCS
npobAemMbl, 0603HAYAIOTCS NMEPCreKTUBbI PA3BUTUSI, MpeAAaraloTcs pekomeHAaumn. CAeAaH BbIBOA
0 TOM, UTO lOpMAMYECKas Hayka AOAXKHA OMpPeAEeAdTb CTpaTernuyeckue HarpaBAEHWS AAAbHENLIero
COBEpLLEHCTBOBAHMS BCEX OTPACAEN HALLMOHAABHOMO MPaBa, MPABOOXPAHUTEAbHOW 1 CYyAEOHON CUCTEM,
a TakXe MpPaBOBbIX OCHOB BHELUHEMNOAMTUUYECKON M BHELUHEIKOHOMMUYECKON AESTeAbHOCTW. AaHa
o6L1as XapakTepucTrKa Ka3axCTaHCKOM 0pUAMYECKOn Hayku. [loauyepkmBaeTcsi, YTo lopuAMYeckas
Hayka TeCHO CBsi3aHa C pPUAMYECKMM obpasoBaHuem. B aTtoit cdepe ectb MHoro npobaem. CaenaaH
BbIBOA O TOM, UTO NMPOBEAEHHbIE pehopMbl B 06pa30BaTEAbHON CUCTEME B COOTBETCTBUM C BoAoHCKoM
KoHBeHUMern (BOAOHCKMIA MpoLecc) B MOAFOTOBKE HayUHbIX KAaApPOB He TMPUHECAM OXKMAAEMbIX
MOAOXMTEAbHbIX PE3YALTATOB.

BbIAGASIIOTCS aKTyaAbHble HarpaBAeHUsI pPa3BUTUS IOpUAMYECcKon Hayku KasaxctaHa B obAactu
rpaXkAQHCKOro npaBa, aAMMHUCTPATUBHOIO MpaBa, IoBEHAAbHOrO MpaBa, MPUPOAOPECYPHOro npasa.

MoAvepKMBaeTcs, YTO 06ecrneyeHHOCTb HAyUHbIMM Kaapamu B By3axX M MHCTUTYyTax HM3Kas.
INpecTX yuyeHoro HeBblCOK. OTCYTCTBYeT 3aMHTEPECOBAHHOCTb MOAOABIX AOAENM 3aHMMaTbCS
Hay4YHbIMWU UCCAEAOBaHMIMN. HEOBXOAMMO CTUMYAMPOBATb NMPUTOK CBEXKMX KAAPOB B HayKy.

BbickazaHbl MpeAAO>KeHUs MO pasBUTUIO topuAMYeckor Haykm B KasaxcraHe. [Npeaaaraercs
pacLWMpPUTb CMIMCOK XXYPHAAOB, pekoMeHAoBaHHbIX MOH PK aAst ny6AMKaLmMin pe3yAbTaToB AOKTOPCKMX
nccaepoBaHui. MNpeanaraetca nepeaatb PYMC no cekuum «[paBo» B BepeHue KasHY umeHu anb-
®apabu. NpeanaraeTcs yBeAUUNTb KOAMYECTBO rpaHToB PhD no topranyeckum Haykam B 2-3 pasa aas
MOArOTOBKM AOKTOPaAHTOB. PeKOMeHAYeTCsl COKpaTUTh TeopeTnyeckoe obyueHne AooktopaHToB PhD a0
ABYX CEMECTPOB NMepBoro kypca. PekoMeHAyeTCs co03AaTb Ka3axCTaHCKYO HAYKOMETPUYECKYIO CUCTEMY
Ha 6ase HILTWM ¢ cooTBETCTBYIOWMM KAAPOBbIM M TEXHUYECKMM obecreveHnem no moaean PUHLI.
PekomMeHAYyeTCS yupeAUTb MEAQAM U MPEMUM UMEHM BUAHBIX YUYEHbIX AAS MOAOABIX YUEHbIX-IOPUCTOB.

KatoueBble cAoBa: topraMyeckasl Hayka, topuamyeckoe obpasoBaHue, MpaBo, AOKTOPaHTYpa,
yueHble-topucTbl, boAOHCKas KOHBEHLMS.
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Development of the legal science of Kazakhstan:
problems and prospects of the development

This report reveals the state of Kazakhstan’s jurisprudence, identifies problems, outlines develop-
ment prospects, suggests recommendations. The conclusion is made that legal science should determine
strategic directions for further improvement of all branches of national law, law enforcement and judicial
systems, as well as legal bases for foreign policy and foreign economic activity. The report gives a general
description of the Kazakhstani legal science. It is emphasized that the legal science is closely connected
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with the legal education. In this area, there are many problems. It was concluded that the reforms car-
ried out in the educational system in accordance with the Bologna Convention (Bologna process) in the
training of scientific personnel did not bring the expected positive results.

Current trends in the development of the legal science of Kazakhstan in the field of civil law, admin-
istrative law, juvenile law, environmental law are outlined.

The report emphasizes that the availability of scientific personnel in universities and institutes is
low. The prestige of the scientists is not high. There is no interest of young people to engage in scientific
research. It is necessary to stimulate the inflow of fresh personnel into science..

The following suggestions on the development of the legal science of Kazakhstan were made in the
report. It is proposed to expand the list of journals recommended by the Ministry of Education and Sci-
ence of the Republic of Kazakhstan for publication of the results of doctoral studies. It is suggested that
the RINC be transferred to the «Law» section under the jurisdiction of the al-Farabi Kazakh National Uni-
versity. It is proposed to increase the number of PhD grants in the law sciences by 2-3 times to prepare
doctoral students. It is recommended to reduce the theoretical training of doctoral students (PhD) to two
semesters of the first year. It is recommended to create a Kazakhstani science-based system based on the
NGTSTI with the appropriate personnel and technical support in the RINC model. It is recommended to
establish medals and prizes named after prominent scientists for young lawyers.

Key words. Legal science, legal education, law, doctoral studies, academic lawyers, Bologna process.
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K.azakcTaHHbIH, 3aH, FbIAbIMbIHbIH, AAMYbI:
AAMy MaCeAeAepi MEH aAFbILLIApTTapbl

byn 6GasHaamasa KasakcTaHAaFbl 3aH  FbIAbIMbIHBIH — >KafFA@ibl  aHbIKTAAbIM,  MACEAeAepi
ANKbIHAAAQAbI, AAMY NEPCTNEeKTUBAAAPbI GEATIAEHEA], YCbIHbICTAp 6epireAi. 3aH FbIAbIMbI YATTbIK, KYKbIK,
KOpFay XeHe COT XyneAepiHiH 6apAblK, CaraAapbiHbIH OAQH BPi KETIAAIPY, COHAAM-AK, CbIPTKbl Casicut
K8He CbIPTKbl 9KOHOMMKAABIK, KbI3METTeri KyKbIKTbIK, HEri3iH, CTpaTerunsAblK, 6afFbIThiH aniKbIHAQYbI
TUIC AereH KOpPbITbIHABI XKacaAAbl. basHAamMasa KasakCTaHADIK, 3aH FbIAbIMBIHBIH, >KAaAMbl CUMATTaMaChl
GepiAreH. 3aH FbIAbIMbIHbIH 3aH OiAIMIMEH TbiFbl3 GalAAHBICTbI €KEHAIr aTan eTiAeal. bya canaaa
kenTereH maceaeaep 6ap. basHaamaaa KasakcraHAaFbl 3aH, FbIAbIMbIHBIH AAMY AEHIeili 6Te TOMeH Aer
6aranaHaAbl. OA FbIAbIMKM KaapAApAbl AaribiHAAyAQ BOAOH KoHBeHumsiCbiHa (BOAOH Mpoueci) cankec
GiAiM Bepy xyreciHaeri pedopmanap KyTIATeH OH HOTMXKEAEPre SKEAMEreHAIr >KalAbl KOPbITbIHADI
>KacaAAbl.

A3amaTTbIK, KYKbIK, SKIMLLIAIK KYKbIK, KOMEAETKE TOAMaraH 6AAAAAPAbIH, KYKbIFbl, 3KOAOrMSAbIK,
KYKbIK CAAaCbIHAAFbI Ka3aKCTaHHbIH, 3aH, FbIAbIMbIH AAMbITYAbIH ©3eKTi 6aFbITTapbl aHbIKTAAAbI.

JKOO-napaa keHe MHCTUTYTTapAa FbIAbIMU KaAPAapPMEH KamTamacbi3 eTy TemeH. FaAbIMHbIH
MapTebeci xxorapbl emec. XKacTapAblH FbIAbIMU 3€PTTEYAEPTe KbI3bIFYLIbIAbIFbI KOK,. XKaHa KaApAApAbIH
FBIAbIMFA TaPTbIAYbIH bIHTaAQHABIPY KaXkeT.

basHAaamara KasakCTaHHbIH 3aH FbIAbIMBIH AAMBbITY TYpPaAbl YCbIHBICTAp €Hri3iAAl. AOKTOPAbIK,
3epTTey HaTMXKeAepiH >xapusiaay yuiH KP BFM ycbiHaTbiH XXypHaAAap Ti3iMiH KOGEMTyAl YCbIHAMbI3.
«KyKpikTaHy» cekumsicbl 6orbiHa POOK-Ti aa-Dapabu atbiHaarbl KasYY-aa eHrisy yuiH xibepyai
YCblHaMbI3. AOKTOPAHTTAp AAMbIHAQY YLLiH KYKbIKTaHy MamMaHAbIFbl 6orbiHLIa PhD AOKTOpaHTTapAbiH,
rpaHT CaHblH 2-3 ece yAFalTyAbl YCbiHambI3. PhD AOKTOpaHTTapbIHbIH, GipiHLLI XKbIAAAFbI TEOPUSIADIK,
AQVbIHABIKTApbIH €Ki cemecTpre KblCKapTyAbl YcbiHambI3. HILITK HerisiHAe Ka3akCTaHABIK, FbIAbIMM
HerizaeAreH >yneHi, PMIHLL MoaeAiHe HerisaeAreH THicTi KaAPAQPMEH >KoHEe TEXHMKAABIK, KaMTamMachl3
eTyAl yCblHambi3. JKac 3aHrepaep yiliH 6eAeAAl FaAbIMAAD aTbiHAAFbl MEAAAbAAD MEH XKYAAEAEPAI
6eKiTyAl yCbiHaMbiI3.

TyHiH ce3aep: 3aH FbIAbIMbI, 3aHM BiAIM, KYKbIK, AOKTOPAHTYPa, FaAbiM-3aHrepAaep, boAoH npoueci.

BBenenne cepbl OObEKTUBHOH JIEHCTBUTEILHOCTH, @ UMEHHO
roCy/IapCcTBO U MPaBo.
B coBpeMeHHOM Mupe PopuaMUYecKas Hayka 3a- Crpemiicnre PecnyOnuku Kasaxcran yTBep-

HUMAaeT 0c000€ MECTO B CHCTEME COIMANBHBIX HAYK.  JTUTh CeOsl IPABOBBIM I'OCY/IapCTBOM CTaBUT Ha Iep-
VYkazaHHOE CBS3aHO C OOBEKTOM HCCIEIOBAHHA.  BOE MECTO BOMPOCHI COBEPIICHCTBOBAHHUS MPABOBOM
OOBEKT IOPUIMYECKONW HAYKH — STO KOHKPETHBIE  CHCTEMBI, CHUCTEMbI T'OCYJapCTBEHHOI'O YIpaBlie-
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PasBurne IOpPI,I[PI‘IeCKOﬁ HayKu Kazaxcrana: HpO6II€MBI U MEPCIICKTUBLI Pa3BUTHUS

HUSI, o0ecTieueHus IPaBONOPsIKa B LEJIOM, YCHIIe-
HUEe O0pBOBI C MMPaBOHAPYIICHUSIMH, 3alTUTHI TIPaB
1 cB000/1 yenoBeka. opMUpOBaHHE TPAKAAHCKOTO
obmectBa B PK aktyanusupyert pa3Butue orpacieit
YaCTHOTO TpaBa — IPAKIAHCKOTO TpaBa, MPearpH-
HUMAaTeNbCKOTO MpaBa, CeMEHHOro Inpasa, TPYJIo-
BOoro mpasa. Bce 3Tu Bompockl B 1eioM TpeOyroT
ITOCTOSTHHOTO COBEPIICHCTBOBAHUS 3aKOHOAATEIh-
CTBa, OCHOBAHHOTO Ha JIOCTHKEHUSIX IOPUINIECKON
Hayku B PecriyGnnke Kazaxcran.

OpnHOM M3 MEepBOOYEPEIHBIX 3a7a4 COBPEMEH-
HOM IOPUAMYECKONW HAyKU SIBIIIETCS peanu3anus
TEOPETUUECKUX B3IJISAA0B, UAEH, TOJIOKEHUN IOPH-
JUYECKOM HayKd B IIPABOBOU IPAKTUKE. AKTHBHOE
pa3BuUTHE OOIIECTBEHHBIX OTHOLICHHUH, 3HAUYUTEINb-
HOE yBeJIM4eHHE 00beMa U CKOPOCTH U3MEHEHHS 3a-
KOHO/JIATeIIbCTBA, TPOIIECCHI TII00AIN3aIINH, a TAKKE
MpaBuiIa PHIHOYHOM YKOHOMHKH TPEOYIOT TIOBBIIIE-
HUS IPaKTUYECKOW HANpPaBIECHHOCTH IOPUANUYECKON
HayKH B [IEJIOM

Onoxa MOJIepHU3AIMHY, CBsI3aHHAs ¢ HH(pOpMa-
TH3aIMEH BCEro o0IIecTBa, CErOAHS CYIIECTBEHHO
BIIUSIET HA pa3BUTHE rocyaapcTBa u mpasa. OTme-
THUM, YTO COBPEMEHHBIH MHpP MEPEKUBAET ISATYIO
WHPOPMALMOHHYIO PEBOJIOLHIO, WK CTAAUI0 WH-
(hopMarmoHHOTO pa3BUTHS. MOXKHO BBIICTHUTH Clie-
JYIOIUE CTAIIH:

1) m300peTenue MUCbMEHHOCTH;

2) KHUTOIICYaTaHHE;

3) paauo u TeIeBUICHNUE;

4) co3gaHue ANEKTPOHHBIX BBIYUCIUTEIBHBIX
MaIlIHH-KOMIIBIOTEPOB;

5) co3maHmWe TpaHCTPAaHUYHOW TI00aTHHOM
cetu — Uurepuer (Karkanbaesa, 2009: 21).

C mHbOpMaTH3AIUCH CBSI3aHO Pa3BUTHE HOBBIX
HaTpaBJICHUH B IOpUAMYECKON HayKe: HHPOpMAaIH-
OHHasi 0€301aCHOCTh, KHOEPOe30acHOCTh, HH(OP-
MaIlMOHHOE TIPaBO, COBEPIICHCTBOBAHHUE TOCYyaap-
CTBEHHOHM CITy>KOBI, 3JIEKTPOHHOE MPABUTENIHLCTBO,
uudposuzanus Kazaxcrana, kubepnpaso.

B 2017 r. npunsita ['ocynapcTBeHHas nporpam-
Ma «Lludporoit Kazaxcrany. OcHoBaHMEM IS pa3-
pabotku siBunoch Ilocnanue Ilpesunenta «Tperbs
MonepHm3anms Kaszaxcrana: rio0OanbHAs KOHKY-
penrocriocobHocts» oT 31.01.2017 (ITocnanue
[Ipesunenta Tperbss MonmepHm3anms Kaszaxcrana:
riiobanbHast KOHKypeHTocrocobHocTh). [locTanoB-
nenueM [IpaBurensctBa PK ot 30 utons 2017 roxa
yrBepkaena Konnenuus kubepoezonacnoctn «Ku-
Oepmut Kazaxcranay.

B 3T0i1 CBSI31 akTyalnbHBIMBI 1JI FOPUIUYECKON
HayKH SIBJIIOTCS BONPOCHI MPABOBOIO PETYIHPO-
BaHMs Tporecca mudposm3anun Kazaxcrana. Co-
macHo miaHaMm [IpaBuTenbcTBa, CTpaHy 0XKHMIAET

nosiHas nudpoBas TpaHCPOpMAIIHS, KOTOpas TPo-
HM30MIET C MOMOIIBIO 23 MPOEKTOB, MPU3BAHHBIX
PEryJIrupoBaTh IieNible CeKTOpa SKOHOMHKH IS T10-
SABIICHNSI B HUX [UQpoBoro 6usHeca (CakraraHosa,
2017: 3).

ITocTpoenue 10ITOCPOUHBIX HHCTUTYTOB MHHO-
BallMOHHOTO PAa3BUTHUS JJI YCTOMUMBOCTH MpOIEC-
ca nudpoBU3aANNHA U OOCCIICUCHNE TTParMaTHIHOTO
cTapTa ImporpamMMbl 0003HaY€Hbl KaK OCHOBHBIE €€
HaIpaBJICHHUS.

B obnactn pa3BuTHS IOpUANYECKONW HAYKH BbI-
JIEIISIIOTCSI IBE TJIaBHBIE cepbl MPABOBOTO PETyIIH-
poBaHHs — MyOJIMYHAsE U YaCTHO-TIpaBoBasi. B 00-
JIACTH MyOJIMYHOTO TIPaBa aKTyaJbHBIMA SBISIOTCS
Takhe OTpaciiy MpaBa, Kak KOHCTUTYIIMOHHOE Tpa-
BO, a/IMUHUCTPAaTHUBHOE MpPaBO, YrOJOBHOE MPaBo,
MpOoIeCCyaTbHOE TIPABO, HKOIIOTUIECKOE MIPaBo, 3e-
MeJbHOE MPaBo, TPyAOBOE MpaBo. OTMETUM HOBBIE
(opMupYIOIIKECs OTPACHIU MIPaBa — MUTPALIHOHHOE
MpaBoO, KOCMHYECKOE MTPAaBO, IPABO HAIIMOHAIHHON
0e301macHOCTH, HHPOPMAIIMOHHOE ITPaBo. OTMETHM,
9T0 WH(POPMALUOHHOE MPABO CJAaraeTcsi U3 TaKUX
MIPaBOBBIX HHCTUTYTOB, KaK KHOEPIIPaBo, 3JEKTPOH-
Hoe npaBo. Akagemuk HAH PK Cyneitmenos M.K.
0JIaraeT, YTO BO3MOXKHO CTAaBUTh BOIIPOC O HOBOU
KOMIUIEKCHOH OTpaciy TpaBa — JHEPreTHYECKOM
npase (Cynetimenos, 2007: 4-9).

B oOnactu yactHOTO TipaBa TpeOyeTcs pa3BUTHE
TaKuX €€ OTpaciiel 1 MoJI0TPaCiIeH, Kak rpak/IaHCKOoe
NpaBo, TPaBO HWHTEIUICKTYaJIbHOW COOCTBEHHOCTH,
MPEANPUHAMATENBCKOE TIPaBO, HWHBECTHIIMOHHOE
MPaBo, KWJIMIITHOE TIPaBO, HACIEICTBEHHOE TIPABO U
MEXKIyHapOoIHOe yacTHoe mpaBo. OTaenbHOU cde-
poli paBa sIBJISIETCS] MEXK/TyHapOIHOE PaBo.

dyHIaMeHTa bHAS IOPUANYEecKas HayKa JTOMK-
Ha J1aTh OTBETHI Ha CaMbl€ 371000/ THEBHBIE BOTIPOCHI.
KonnenryansHoe 3HaueHWe JUIsl pa3BUTUS IOPH-
nunyeckoil Hayku Kaszaxcrana umeer KoHuenuus
npaBoBod monutuku PecnyOnukm Kaszaxcran Ha
nepuoxa ¢ 2010 mo 2020 roxa (Konueniust mpaBo-
Boil monutuku Pecrrybnuku Kaszaxctan Ha mepuon
¢ 2010 mo 2020 roma. YTBepxkaeHa Ykazom llpe-
sugenta PecryOnmku Kazaxcran ¢ M3MEHEHUSIMU 1
nmonoyHeHUsMHA 0T 16.01.2014 1.).

Konnenuus sBnseTcss OCHOBOM A pa3paboTKu
COOTBETCTBYIOIIMX MPOIPaMM B 00JIACTH ITPABOBON
MTOJIUTHKH TOCY/IapCTBA, TIEPCIEKTUBHBIX U €3KETrOI-
HBIX TUTAHOB 3aKOHONPOEKTHBIX pabot [IpaBurensb-
ctBa PecnyOnuku KaszaxcTan u mpoekToB Hopma-
THUBHBIX TIPABOBBIX aKTOB PECITYOIIHKH.

B 2015-2017 roap! ObuTH pa3zpaboOTaHbl U MPH-
HATHI HOBbIC HOPMATHUBHbBIC PABOBLIC AKThI, IPUHS-
Thl TAKUE BaKHEHILIME aKThl KaK YTOJOBHO-UCIIOJN-
HUTEJIBHBIA KOJIEKC, YTOJIOBHO-IIPOLECCYAIbHBII
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KoJeKC, YTojoBHBIN Kojekc, Komekc «O0 ammu-
HUCTPATUBHBIX MPaBOHAPYLIEHUSAX». JloCTHXKEHUs
IOPUINYECKON HAYKH IMOJIOKUTENIBHO TMOBIHSIN Ha
MpaBoOBYIO TpakTuky. ['ocymapctBom ObLTH OCYy-
LIECTBJICHBI MEpPhl, I03BOJUBUIME BBIBECTH HOp-
MOTBOPYECKHUI MpOLIECC HAa HOBBIM KaueCTBEHHBII
YPOBEHb, CPEIU KOTOPBIX: MEPCIICKTUBHOE ILIAHU-
pOBaHUE 3aKOHOIPOEKTHOU JESTENbHOCTHU; BBEJE-
HUE Hay4yHOH (IIPaBOBOM, AaHTHUKOPPYIILMOHHOM,
KPUMUHOJIOTHYECKOW U PYTUX) DKCHEPTU3BI MPO-
€KTOB HOPMATHBHBIX ITPABOBHIX aKTOB; ITOJHOE (PH-
HAHCOBOE OO0ecreYeHUe NPUHUMACMBIX 3aKOHOB;
ryMaHu3alus yroJOBHOIO W aJAMHHHUCTPATUBHOIO
3aKOHOJIaTEIbCTBA.

IOpuanueckass Hayka [OJDKHA OIPEAETUTH
CTpAaTeTUYCCKUE HANpaBlICHUS AAJbHEUIIETO CO-
BEpPUICHCTBOBAHUS BCEX OTpaciieid HaIlMOHAJIBLHOTO
MpaBa, MPaBOOXPAHUTEIHHON U CyAeOHON CHCTEM,
a TaKKe MPABOBBIX OCHOB BHECHIHETIOIUTUUYECKOU U
BHEIIHEIKOHOMUYECKON JaedarenpbHoCcTH. FOpuande-
CKasi HayKa JIOJDKHA OBITh BBIIIE TOCYAapCcTBa, On3-
Heca, MOJINTUKY, HE JIOJDKHA OITyCKaThCs JI0 00CITy-
JKUBaHUS OBITOBBIX mpodieM. KOpuanyeckas Hayka
JTOJKHA UCKATh UCTUHY.

O0miasi XapakTepHCTHKA Ka3aXCTAHCKOM
IOPUIMYECKOH HAYKH

IOpunuueckas Hayka 3aHMMaeT OJHO U3 BENy-
HIMX MECT CpeAM OOIeCTBeHHBIX Hayk. B Pecmy-
onuke Kazaxcran ropuauyeckas HayKa pa3BHBa-
ercs Ha 0a3e By30B M Hay4YHO-HCCIIENOBATEIbCKUX
uHcTUTYTOB. Ha Hawamo 2015/2016 roma B Pec-

nyonmuke Kaszaxcran Obuto 127 By3oB, Ha Hava-
no 2016/2017 — 125 By3o0B, Ha Havano 2017/2018
— 122 By3a. IOpuanueckas Hayka TECHO CBSi3aHA C
IOPUIMYECKUM oOpa3oBanueM. B atoii cdepe ectb
MHOTO ipo0OsteM. B Kazaxcrane HabrogaeTcst 60I1b-
[I0€ KOJHMYECTBO HEBOCTPEOOBAHHBIX HA PBIHKE
topucToB. Kaxkaplii BTOpOH By3 FOTOBUT IOPHCTOB.
BosbIIMHCTBO BY30B, KOTOPBIE TOTOBST IOPHUCTOB,
He npoduibHbIe. MHOTHE BBITYCKHUKH FOpUANYEC-
KHX BY30B B CHJIy HEKQUeCTBEHHOW IMOATOTOBKH HE
MOTYT OBITh HaiiTh paboty. [lo manHBIM ['eHepas-
HOW TIPOKYpaTypbl, B pecryOiuke 3a TOCIEAHNE
15 ner moaroroBieHo Gosiee 250 THICSY FOPUCTOB.
Tpu derBepTH U3 NPOBEPEHHBIX YACTHBIX BY30B
HEe COONIONAIOT CTaHIapThl 0Opa3zoBaHus. TpeTh
KBaJIM(HULUUPOBAHHBIX IperojaBareieid TpyIsT-
Csl B HECKOJIBKMX By3ax OJHOBpeMeHHO. KauectBo
00pa3oBaHUsl U HAJIMYME 3HAHWW OTXOIMT Ha BTO-
poti mtan. Ha mepBoM MecTe U1 By30B HaXOIUTCS
kommMmepueckuii  mHTepec (http://advokatura.kz/v-
kazahstane-defitsit-nastoyashhih-yuristov).
OOy4eHrEeM FOPUCTOB 3aHUMAIOTCS: OakayaB-
puat — 61 ygeGHOe 3aBe/ieHHe, MarucTparypa — 38,
JokTopanTypa — 7. B Poccun moaroroBkoil ropuc-
ToB 3aHMMatoTcs 6onee 1 200 yueOHBIX 3aBeieHUN
(macenenne 143,5 mmmmmoHa denoBek). B I'epma-
HUM HacuuThIBaeTcs 43 TrocymapCTBEHHBIX YHH-
BEPCUTETA, UMEIOIINX OpUANYECKUE (HaKyIbTETHI,
OJIMH YaCTHBIN IOpUIUYecKuii By3 (Hacemenne — 80
MHUJUTMOHOB 4eNOBeK). [yl CpaBHEHHSI OTMETHM,
yto Bo BceM CoperckoM Coroze pyHKIIMOHMPOBAIN
52 ropumnyeckux By3a (http://www.chasopysnapu.
gp.gov.ua/ua/pdf/2-2017/turetskij.pdf).

Tadmauma 1 — CpaBHHUTEIBHBII aHAIN3 KOJINYECTBA BY30B IOPUANYECKOTO IPOQHIIS

OakanaBpsl — 61, YACTHBIN
MarucTpsl — 38,

JIOKTOPAHTBL — 7

Ha3zpanue Pecny6nuka Ka3zaxcran T'epmanus Poccus CCCP
Hacenenne 18 muH. 80 muH. 143,5 miH. 286 MiH.
Bysbl 61 By3: 43 roc. By3a, OlUH 1200 By30B 52 By3a,

B Kazaxcrane Obu10 2
YHHUBEPCUTETA 110 TOATOTOBKE
ropuctoB — Ka3['V um. Kuposa,
KapI'V um. Bykerosa

B Kazaxcrane nabmtonaercs nedumut mpodec-
COPCKO-TIPEII0/IaBaTeNIbCKOI'0 COCTABA B PETHOHANb-
HBIX By3ax. Tak, B 2015 roxy Obuio 3amuimeHo 18,
B 2016 — 14 nucceprauumii. Ha 61 By3 cTpaHsl 3TOr0
SBHO He JoctarodHo. OTMETUM, YTO IMOJrOTOBKA
YUYEHBIX U MpenoiaBaTesiel BhICIICH KBanupUKauu
— JIOKTOPOB IOPUINYECKUX HayK — IPEKPALICHA.

ISSN 1563-0366

HecmoTtpst Ha Gosnblioe KOJIMYECTBO BY30B, T'O-
TOBSIIINX IOPUCTOB, TOJIBKO BEIyIINE BY3bl 3aHUMA-
10Tcsl pyHIaMEHTAILHON IOPUANYECKON HAYKOH.

Ot1o Takue By3bl Kak Ka3zaxckuil HaluuoHanb-
HBI yHHBepcuTeT mMeHH anb-Dapabu (KazHY),
EBpasuiickuil HaMOHAIIBHBII YHUBEPCUTET UMEHU
JI. Tymunea (EHY), Vaupepcurer (KA3TTOY),

Journal of Actual Problems of Jurisprudence. Ne2 (86). 2018 7



PasBurne IOpPII[PI‘IeCKOﬁ HayKu Kazaxcrana: HpO6II€MBI U MEPCIICKTUBLI Pa3BUTHUS

Kacrmiickuii obmectBennbiit yausepcutet (KOY),
EBpasuiickas ropuaudeckas akagemus um. JI.A.
KynaeBa; KaparanauHckuil  rocyiapCTBEHHbIN
yauBepeuteT uM. E. Bykerosa (Kapl'V). B nannbix
By3ax IOpUAMYECKAas HayKa pa3BHBAETCS BO BCEX
HaIpaBlIeHMX, 3/1eCh paboTaloT BeAyIINe YIeHbIe-
ropuctsl Kazaxcrana.

Taxxe ropuaudeckas Hayka B pa3HBIX OTpac-
JIAX TIpaBa pa3BUBAETCS B CTEHAX TAKMX BY30B Kak
KeTpicyckuil rocynapcTBEHHBIN YHUBEPCUTET UM.
N.Kaucyryposa, Tapasckuil rocygapCTBeHHbIN
yauBepcuter uM. M.X. [ynatm; FOxno-Kazax-
CTaHCKHH TOCyJapCTBEHHBIH YHHBEPCUTET M. M.
Ayn3oBa; MexnyHapoansiii Kazaxcko-Typenkuit
yauBepcuteT uM. X.A. fccayn; KozputopauHckuii
rOCy/IapCTBEHHBIN yHUBepcHTET UM. KOpKBIT ATa;
VYuusepcurer uM. C.Jlemupens; YauBepcuret «Ha-
pxo3»; Kazaxckuii HauuMOHalIbHBIN IeJaroruyec-
kuii ynuBepcureT uM. Abas (KasHITY), Kazaxckuit
HallMOHATBHBIN arpapHbri yauBepcuteT (KasHAY).

K Tomy e (QYHKIMOHUDPYIOT CIIeIUATU3U-
POBaHHBIE BY3bI AJI51 CHCTEMBI IPABOOXPAHUTEIBHBIX
OpPTraHOB M CIIEIHAIBHBIX TOCYIapCTBEHHBIX Opra-
HOB — AKaJemMus NpaBOOXpPaHHUTEIHHBIX OPraHOB
npu ['enepanbhoii mpokyparype Pecrnybnmku Ka-
3axcraH; Akagemus npaBocyiust npu BepxoBHoM
Cyne Pecnyonuku Kaszaxcran; Axagemus MBI (B
Anmarel, Kaparanne, Kocranae, Akro0e), Akane-
vuss KHb PK, Axagemus IlorpaHudnoil ciryxObI
KHB PK.

VIMeHHO B 3THX By3ax COCpPEIOTOUEHBI BEAYIIIHE
Hay4JHBIE KaJpbl U MPOBOAATCS (PyHIaMEHTAIbHbIE
Hay4yHbIe ucciiefioBanus. Taxke mpy BEAyUIUX BY-
3ax peiictByror HUM. 1o HUM Uncturyra ro-
cymapctBa W mpaBa B KazaxckoM HallmoHaIbHOM
yHuBepcutere uM. anb-®apadbu (KasHY); Ha-
YYHO-HCCIIEIOBATENbCKUI LIEHTP UMEHM aKaJIeMH-
ka C. 3umanoBa B EBpasuiickoM HallMOHaJIbLHOM
yauBepcutere um. JI. I'ymmnesa (EHY); HUU
['paxnancko-TIpaBOBBIX HCCIIEZIOBAaHUN B Y HUBEp-
cutete (KA3T'HOVY); HUM Yactaoro mpasa B Kac-
nuiickoMm obmectBeHHOM YHuBepcutere (KOY),
HUUN «IIpaBoBbIX HCClEqOBaHUN U TOCYIapCTBO-
BeneHMs» B KaparaHawmHCKOM TOCYyJIapCTBEHHOM
ynusepcutere uM. E. bBykerosa; HUM MucTuTyTa
MIPUKJIAJHBIX UCclieoBaHui B YHUBepcurere «Ha-
pxo3». K nmpumepy, B 2016 roay coTpyaHUKaMu
HMNUM UnctutyTa rocygapersa u npasa Kaszaxcko-
ro HallMOHAJILHOTO YHHBEPCHUTETA MM. alb-DPapabu
(Ka3zHY) 6bu1 monroroBieH «HarmmoHamsHBIN 10-
xian «Momonexs Kazaxcrana — 2015» (Canumre-
peit ALA. u T.a., 2015: 234). JlaHHbI# qOKIaa OBLT
BBICOKO M0J103%kuTeNIbHO onleHeH B MOH PK u npeni-
craBiieH Ha paccmotpenue B [lapnament PK.

B PI'TI «HanuoHanbHbIA HEHTP HAYYHO-TEXHH-
yeckord mHpopmarmu PecryOmmkm Kazaxcran» B
2015 — 2017 rr. 6bUTO 3aperucTpupoBaHo 51 ¢yH-
JTAMEHTAIIbHOE W TPUKIAAHOE HAy4YHOE HCCIeno-
BaHWE, U3 HUX 6 — HHUITMATUBHEIE TTpoeKTHI (http://
www.naukakaz.kz/edu/natsionalniy-tsentr).  Coo-
TBETCTBEHHO 88% Hay4HBIX HCCICI0BaHUMN QUHAH-
cuposasiock MOH PK.

CrnenyeT OTMETUTh WHUIIMATHBHBIE MPOEKTHI
EBpasuiickoro TeXHOJIOTHMYECKOTO YHUBEPCUTETA —
2 (Hay4HBI PYKOBOAMTENH K.I0.H., JOUEHT Ecero-
Ba C.K.); Anmatunckoit Akagemnu MBJ[ PK — 2;
Kazaxckoro yHuBepcuTeTa MEKIYHAPOIHBIX OTHO-
IMIEHUI 1 MUPOBBIX S3BIKOB M. AObIait xana (Ka-
3YMOuM#) — 2.

14 TeM TOCBALIEHO YrOJOBHO-IPAaBOBBIM
pobiaemMam, 9 TeM HCCIeaYIOT MPOOIEeMbI SKOJIOTH-
YecKOoro TpaBa, 6 TeM IOCBSIIEHO HCCIIEOBAHUIO
npo0JeM MeKAyHapOJHOTO MpaBa; 7 TeM MOCBSLIe-
HO TIpo0OiieMaM aJIMUHHCTPATHBHOTO M TaMOKEH-
HOTO TIpaBa; 3 TeMbI — TPyZOBOMY IpaBy; 11 Tem —
TEOPHHU MpaBa U KOHCTUTYLIMOHHOTO MpaBa; 1 Tema
— TPaXJITAHCKOMY TIPaBy.

OCHOBHBIM IIEHTPOM Pa3BUTHSA FOPUANYECKON
Hayku siBasieTcst Kazaxckuil HalMOHAJIbHBIA YHU-
BepcuTeT uMeHH anb-Dapadbu. B KasHY B 2015-
2017 r. 6110 16 TIPOSKTOB IPAaHTOBOTO (PUHAHCHPO-
Banust MOH PK no ropuanueckum Haykam (http://
www.kaznu.kz/ru/15215/page/).

JlokTOopaHTypa MO MOArOTOBKE HAy4HBIX Ka-
IpoB (QYHKIMOHHPYET B CICIYIOIIUX YHHUBEPCH-
terax: Kaszaxckuil HauuMOHaJIbHbBI YHUBEPCUTET
umenn anb-dPapadbu (KasHY), Epasuiickuii nHa-
UMOHANbHBIN yHHBepcuTeT uMmenu JI. [ymume-
Ba (EHY), Vuusepcurer (KA3I'HOY); Kacnmii-
ckuit  oOmiecTBeHHbI  YHuUBepcutrer (KOYVY),
JKeTpicyckuil  rocynapCTBEHHBI  YHUBEPCUTET
uM. 1. Kancyryposa; EBpasuiickas opuanyeckas
akanemus nmenu JI.A. Kynaesa; Kaparanaguuckuii
rocyJapCcTBEHHbIN yHHMBepcuTeT UMeHH E. byke-
ToBa; Mexnynaponusii Kasaxcko-Typenkuii yHu-
BepcuteT uMeHn X.A. Slccaym; Axagemus MB/]
(Anwmartsl, Kaparanga). JlucceprainoHHbIE COBETHI
[0 3allUTe JOKTOPCKUX AUCCEpTauuid ACHCTBY-
0T B Ka3zaxckoM HalMOHaJIbHOM YHHBEPCHUTETE
nmenn anb-Papabu (KazHY), Espaswmiickom Ha-
LHOHAJbHOM yHuBepcuteTe uMenu JI. ['ymuiena
(EHY), KazaxckoM ryMaHUTapHOM IOPUAMYECKOM
yausepcutere (Kas['HOVY), Kaparanamnckom ro-
CyJapCTBEHHOM yHuUBepcurere umeHu E. Byke-
toBa (Kapl'V); Akagemun mpaBOOXpaHUTEIHHBIX
opraHoB npu ['eHepanbHOIl mpokypaType Pecmy-
ommkn Kazaxcran, Axagemun MBJl (AmMmartsr,
Kaparanna).
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PPICyl-[OK 1- Pacnpeﬂeneﬂne (byH}IaMCHTaJ'II)HI)IX TEM 110 OTpaciisiMm

2015-2017 romy ObUTH 3alUIIEHBI 32 AUCCEPTA-
mun. B 2015 roay 6suto 3ammuiieHo 18, B 2016 — 14
mucceprauuii [9]. Ilo orpaciisim npasa quccepranun
pactpeneniInch CleayrommM obpaszom: 13 muc-
cepranuii ObUIO 3alUIIEHO 10 YTOJIOBHO-IPABOBOM
CHelyaln3ayy; 3 JIUccepTanuii ObUIO 3allUIIEeHO

TI0 HKOJIOTHYECKOMY TIpaBy; 4 muccepranuii OpUIO 3a-
LIMIIEHO O TPYI0BOMY MPaBy; 4 AHCCepTari ObLIO
3aLUIIEHO M0 FPaXkJaHCKOMY IIpaBy; 7 TUCCEepTaLUi
OBbLIO 3ALIUIIEHO 110 TEOPHHU 11PaBa, KOHCTUTYLIMOH-
HOMY IIpaBy, aJIMUHHCTPATUBHOMY IIpaBy; JAUCCEp-
Tauus ObUIa 3aIUILIEHA [0 MEeXIYHAPOIHOMY IIPaBYy.
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@B 2015-2017 roay 66110 3aWMLLeHO 32
auvcceptaumu. B 2015 rogy 6b110 3awmueHo
18,8 2016— 14 anccepTaumid. [laHHbIX 32
2017 roa He nmeeTca.
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Pucynox 2 — /luccepranuu o oTpacisM mpasa

CocTosiHNe IOPUANYECKOH HAYKU U IOPHIM-
yeckoro oopazoBanusi B Kazaxcrane

YpoBeHb pa3BUTHSI FOPUIUUECKON HAYKU TECHO

CBSI3aH C YPOBHEM Pa3BHUTHUS FOPUINIECKOTO 00pa3o-
BaHMs. YPOBEHb nocieanero B Kazaxcrane MoxxHO

ISSN 1563-0366

OIICHUTH KaK JOBOJBHO HU3KUU. OQHONU U3 MpUINH
ATOTO SIBIIIOTCS MTOCTOSTHHBIE peopMBI B 00pa3o-
BaHuu. [Ipu 3TOM BO BCexX pedopMax MPUCYTCTBYET
CyOBEKTHBU3M, peOPMBI ITPOBOAATCS 0€3 MHEHUS
JKCIIEPTOB M CIIEIUAIHNCTOB, OTCYTCTBYIOT IOJTO-
CPOYHBIC TPOTHO3HI.

Journal of Actual Problems of Jurisprudence. Ne2 (86). 2018 9



PasBurne IOpPI,I[PI‘IeCKOﬁ HayKu Kazaxcrana: HpO6II€MBI U MEPCIICKTUBLI Pa3BUTHUS

HOpunnueckum oO6pa3oBaHUeM ceifuac 3aHsINCh
BY3bI COLIMAIBHOT O, TIEIaTOTMYECKOT0, TEXHIYECKO-
r'0, CEJIbCKOXO3SIMCTBEHHOT0, TOPrOBOI'O MPOMHIISL.
KpanuduuuposaHHbie MpenogaBaTelbCKue Kaapsbl,
HeoOXxoanMast yaeOHO-MeToandecKas 06a3a B TaKux
y4eOHBIX 3aBeJIeHUSX, KaKk MPaBUIIO, OTCYTCTBYIOT,
YTO BBI3BIBAET CEPHbE3HOE COMHEHHE B KayecTBE
MTOATOTOBKH crieranucToB. [logobHas TeHaeHnus
HE TOJIBKO BE€ACT K AUCKPECAUTAIHNU HOPHUIUYICCKOI0
00pa3zoBaHusl, yCUJICHUIO YIPO3bl MPaBOBOI'O HUTHU-
JU3Ma, HO M CO3/AaeT MPEAOCHIIKH /IS 3II0YyTIOTpe-
Onennii B chepe FOpUANIECKON TPAKTHKH, OTPHIIA-
TEJBHO BIUET Ha AEATEIBHOCTh TOCYJapCTBEHHOTO
amnmapara v paBOOXPAHUTEIBHBIX OPTraHOB U HETO-
CYJapCTBEHHOT'O CEKTOPa, OKa3bIBAIOIINM JiecTadu-
JU3UPYIOIIEe BIMSHHE Ha COLMAIbHO-TOJIUTHYE-
CKYIO 1 9KOHOMHUYECKYIO 0OCTaHOBKY B CTpaHe.

CymectByer mpobiiema, CBs3aHHAs ¢ HU3KUM
YpOBHEM OIUIaThl Tpynaa mpenoaasarenel BY3os.
MHorue BBICOKOKBAIM(UITUPOBAHHBIE —YUCHBIE-
IOPHCTHI TIepenuin U3 cepbl HAYKH U U3 IOPUIIH-
YECKHX BY30B B cdepy Ipa)kIaHCKOro OOIIEeCTBa.
Bosnukia peanbHas yrpo3a CyIecTBOBaHHIO HCTO-
PUYCCKU CIOKUBUINXCA HAYYHBIX HIKOJ U HOpUIU-
yeckux yupexaeHuil. CoxpaHsercs TUCIPONOPLH
MEX/Ty YNCIIEHHOCTHIO FOPUCTOB, 3aHATHIX B TIPABO-
OXPAaHUTENIBHBIX OpraHax W paboTaronux B cdepe
npousBozcTBa. OcTaeTcs BecbMa MaJIoi J10JIs IOpH-
CTOB B OpraHax 3aKOHOJATEeIbHOW W UCTIOTHHUTEIh-
noit Biactu (http://kazbar.org.kz).

Kazaxcranckue BbIcIIMEe y4yeOHBbIC 3aBEICHHUS
BBINIYCKAIOT IOPUCTOB 0€3 ydeTa WX HYKIaeMOCTH
B cTpaHe. MHOTHE IOPUCTBI, OCOOCHHO T€, KOTO-
pBle TONYyYMIH IOpHIUYecKoe oOpa3oBaHHE B He-
npoduiapHBEIX BY3ax, HE MOTYT TpyIOyCTPOUTHCA
" MOJYYUTH HpaKTI/I‘{eCKI/Iﬁ OIIBIT, IMO3TOMY 4Y€pPE3
OIpE/ENICHHbI Mepuoj] BpEMEHH YTPAauMBaIOT U
TeopeTHUecKue 3HaHus o mpase. llomaraem, 4to
KOJIMYECTBO IOPUCTOB, KOTOPHIX BBIMYCKAIOT HAIIH
IOPUJIMYECKUE BY3bl, HEOOXOJMMO PE3KO COKpa-
TuTh. [IpaBuTenscTBY 1 MuHUCTEPCTBY 00pa3oBa-
Hus 1 Hayku PK HE0OX01MMO H3yduTh 3TOT BOTIPOC
1 OTIPENIEINTHCA B YPOBHE HYKIAEMOCTH rocyaap-
CTBa M 0OOIIECTBa B IOPUCTAX, a 3aTE€M OTPEACITUTH-
Cs, CKOJIBKO BBICHIMX y‘ICGHLIX 3aBeZIeHI/II‘/'I, ToTOo-
BSIUX MO FOPUANUYECKOHN CIIENUaIBHOCTH, JOJKHO
OBITH B CTpaHe.

Jns Kazaxcrana, ¢ 1 8-MHIJTHOHHBIM HaceJICHH-
€M, JIOCTaTOYHO JBYX-TPEX IOPHIMYECKHUX (haKyiib-
TETOB B IOCYJApCTBEHHBIX WMJIM 4YacTHbIX BY3ax.
Jlpyrue HenpodwibHbIE Y4eOHbIC 3aBEJCHUS, Ta-
KM€ Kak MeJarornyeckue, arpapHble, TEXHUYECKHE,
TYMaHUTapHBIC U ApYyTHE, HE TOJKHBI 3aHUMAThCA
MOJrOTOBKOM OpUCTOB. Takol MoaxoJ MO3BOJUT

coOparp Jsydme MpodheccopCKO-IPernoaaBaTeib-
CKHE KaJpbl B ONPEIECICHHBIX IOPUANUYECKUX LIKO-
JlaX CTpaHbl, YTO, B CBOIO OuYE€peb, OBICTPO JACT
TTOJIOKUTEIIEHBIC TUIO/IBI — IMOBBICUT KauecTBO 00Y-
yeHus. BY3am, roToBsmmm OpUanYecKue Kajaphl,
roJjlaraeéM HeoOXOUMBIM OTKAa3aThCs U OT 3a0YHOU
(hopMBbI 00YUEHHSI, ITOCKOJILKY TOJIBLKO OYHOE 00yUe-
HUE SBJISIETCS 3aJ0MOM IOJYYEHUSI XOPOIIEro aKa-
JIEMUYECKOI'0 00pa30BaHusl.

CrnenyeT OTMETUTh, YTO YPOBEHb 3HAHUMN BBIITYCK-
HUKOB-TIPaBOBEJIOB HIKE TPeOyeMOoro B COBpPEMEH-
HBIN IepuoJ ypoBHs. Jl0 CHX ITOp HET YCTOSIBIIMXCS
Y4eOHBIX TPOrpaMM, Ka4eCTBCHHBIX YYCOHHKOB U
y4eOHbIX TocoOuit. Kaxmplii roj] MpenbsBISIOTCS
HOBbIE TPeOOBaHMS, OTBEpPras CyIIECTBYIOIIHE MPO-
LIECCHl M TPOTPaMMbl 0€3 OOBSCHEHUS MPUUUH U
MIPEUMYIIECTB, TpeIaraéMbIX HOBIIECTB. 1pedyer
COBEPIIICHCTBOBAHMS KAueCTBO THITOBBIX YYEOHBIX
MPOTPaMM, Ha OCHOBAaHHH KOTOPBIX TOTOBSTCS y4e0-
HbIE NPOrpPaMMbl B IOPUINYECKUX By3ax cTpaHbl. B
HacTosIIIee BpeMsl y4eOHO-METOANYeCKoe 00beAnHE-
HUE M0 IOPUCTIPYICHIINY HAXOAUTCS IIPU Y HUBEPCU-
tete «KA3I'FOY». 13 rona B roj y4eHbIe OTMEUAIOT
HEJIOCTaTKH B TOATOTOBKE YueOHO-METOIUYECKUX
MPOTPaMM, THIIOBBIX y4eOHBIX mporpamm. Ilomara-
€M, UTO TOCYJApCTBEHHYIO CTPATErHUIO 110 PA3BUTHUIO
FOPUIMYECKON HAYKHU U FOPUAMIECKOTO 00pa30BaHHUs
JIOJIKEH OIPENENATh HAMOHATIBHBIN BY3, HUMEIOIIUN
0e3yCIIOBHBI aBTOPUTET KaK BHYTPU CTPaHbI, TaK U
3a pyOeskoM. B cBsizu ¢ aTHM mipejsiaraeM mnepenarb
YMO 1o 1opuauuecKkuM CHEUaTbHOCTSIM B BBEC-
aue KasHY mm. anp-dapadw.

OtmetuM, uTo Tosibko KasHY um. ane-dapadu
OCYILECTBISICT MOATOTOBKY IO BCEM YETHIPEM CIIe-
[IHAJBLHOCTSIM TPpaBoBOi cdepbl. Meercs TecHas
CBSI3b C IPABOBOM MTPAKTHUKOM, 0OeCTIeYnBaeTCs Tpy-
JIOYCTPOMCTBO BBIMTYCKHUKOB, TOTOBSATCSl y4eOHBIC
MPOrpaMMBbl, OPUEHTHPOBaHHBIE Ha MOTPEOHOCTH
MPAKTUKH. BBITYCKHUKH IOPUINYECKOr0 (HaKyib-
TeTa pabdOTaOT HA BBICIIUX PYKOBOMISIIUX ITOCTaX,
SIBJISIFOTCSL TIEPBBIMUA PYKOBOJUTENISIMHU [IPaBOOXPa-
HUTEJIBHBIX CTPYKTYD.

Cucrema 00pa3oBaHUs | BBICIIAS IIKOJIA JTOJIK-
HBI OBITH KOHCEPBATHBHOW CHCTEMOM, KOTJIa HE OT-
Bepraetcsi HapaOOTaHHAsI TIOJIOKUTEIbHAS TIPAKTH-
Ka, 1 C OCTOPOXXHOCTBIO BBOJUTCS HOBOE. Pehopmbl
JTOJKHBI TIPOBOJUTHCS TNIAHOMEPHO M 00lyMaHHO,
TIOJDKHBI OCHOBBIBATHCS HA TIPOBEPEHHOU BpeMe-
HEM KOHLEIMUHWU, HE MYTEM pa3pyLIEHUs CTaporo,
JTIOKa3aBIIIeTO CBOE MPaBO Ha YKU3Hb. J{omKHa OBITH
MPEEMCTBEHHOCTh PELIEHU BBICOKMX WHCTAHIIUMH,
HEOOXOMMO UCKJIFOYHUTH BOJIFOHTAPHU3M U CYOBEK-
TUBU3M B CHCT€ME HayKd, 00pa3oBaHUS M BHICIIEH
KOJBI. Jlo/oKHA OBITH CTAOMIBHOCTD CHCTEMBI.
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CrnenyeT OTMETUTB, UTO y MpENoAaBaTeiei By-
30B (KaHAWJATHl HAyK, IOKTOpa HAyK) HET JOCTa-
TOYHOT'O BPEMCHU IJI 3aHATUSA HayKOﬁ, IMOCKOJIBKY
B OCHOBHOE pabouee BpeMs OHU 3aHSATHl Y4€OHBIM U
OpraHM3alMOHHBIM TIporieccaMu. OueHb HEMHOTHE
aKTUBHO 3aHMMAIOTCS NOBBINIEHHEM CBOEH KBaJlH-
(uKanuu, HaAyYHBIMH W3bICKAHHSMH, HAITUCAHUEM
Y4eOHMKOB M ITOCOOHH, yIaCTHEM B TEOPETHUECKUX
nuckyccnusax B CMU. BonbIMHCTBO e TakuXx Ipe-
MojaBaTeNiei MPaKTUYECKU OTPAHUYMITUCH 3aIIUTON
CBOMX KaHIUIATCKHUX U JIOKTOPCKUX AUCCEPTALNH U
HE 3aHMMAIOTCS HayKoH BooOmie. JIrou, nMerorme
yUYeHBbIE CTENEHH, TOJDKHBI U 00s3aHbI 3aHUMAThCS
HAayYHBIMH M3BICKAHWSAMH Ha CHCTEMHOW OCHOBE,
XOTs 6[)1 MO0 TEM HaIIpaBJICHUAM, IO KOTOPLIM OHHU
CUMTAIOT ce0s ClelMaIuCTaMH. YueHas CTeleHb
JTOJDKHA TIOATBEPIKIATHCS KOHKPETHBIMHA HAYYHBIMH
paboTamu, aKTUBHBIM YYaCTHEM B HAYYHOU KU3HH.
OpanHako 3aHUMAThCSI HAYKOW CTall0 HEMPECTUKHO.

TTonHbIi pa3Ball COBETCKOM CUCTEMBI MOJATOTOB-
KM HAaYYHBIX KaJpOB, CUCTCMbI 3alllUThI U IIPHUCBO-
eHus ydeHbIx creneHeil B Ka3axcrane, moBcemecT-
Has u HeoOxymaHHast PhD-dukamms oOpasoBanHus
U HAayKH{ [0J] IIPEJIOrOM IIPUCOEIUHEHUS K BOIOH-
CKOIl KOHBEHIIMHM, OKOHYATEJIBHO PAa3pyIIMIN MO-
JIOKUTENBHBIA OMBIT MOATOTOBKHA HAIMOHAJIBHBIX
Hay4HbIX KaJIpOB.

[IpoBenennsie pedopMbel B 00pazoBaTENbHON
CHUCTEME B COOTBETCTBUU ¢ BOJOHCKON KOHBEHLU-
eit (bononckuit mpouecc) B MOATOTOBKE HAYYHBIX
KaJIpOB HE MPHUHECIN 05KHIAEMbIX MOJOKUTEIBHBIX
pe3ynbTaToB. CerogHs MHOTHE Ka3aXCTaHIIBI JIS
IMOJIYy4YCHUA YUCHBIX CTENeHEN BBIE3KAIOT I 3a-
LIUTHl KaHIUAATCKUX U JOKTOPCKHUX AHCCEpPTalUil
B Poccuto, Keipreizcran, benapyce, Tamxukucran.
B 3TuX cTpaHax AeMCTBYeT MPEXHsIS ABYXYypOBHE-
Basl CUCTEMa MOJTOTOBKHM HAy4HBIX KaJpOB BMECTE
C HOBOW CHCTEMOH MOATOTOBKH TOKTOpoB PhD.

Pextop MI'Y umenu M. B. JlomoHocoBa Buk-
top CafoBHUYMI 3asBWII, YTO MEPEXO] OT CIIELH-
anureta K OakajmaBpuaTy M MarucTpaType SBISeT-
¢S OITMOKOM, TaK KaK TAKOH MOIXO0J HE IO3BOJISET
yIIyOuThCs B M3yueHue npeamera. OH MpeiosKu
BEPHYThCS K MATUIIETHEMY 00ydeHHo. Bukrop Ca-
JIOBHUYHUI Ha3BaJl OIMOKOM, KOT/1a CTYACHThI y4aT-
sl 4eThIpe rojia B OakaiaBpuaTte, a MoTOM JBa Toja
B Maructparype. [lo ero MEHEHUIO, 3TO BPEIUT TIPO-
neccy oOydeHHsI ¥ HE JaeT BO3MOXHOCTHU TIOJIHO-
CTBIO TIOTPY3UTHCS B M3yyaeMmyto obiacte. JlanHoe
3asBieHue Obuto caenano Ha Il Konrpecce «luHo-
BaI[OHHAs MPAKTHUKA: HayKa mroc ouznecy (https://
newizv.ru/news/society/07-12-2016/249912-
rektor-mgu-predlozhil-vernutsja-k-pjatiletnemu-
obucheniju-v-vuzah).

ISSN 1563-0366

[lonnep:xuBacM MHEHHE M3BECTHOIO Ka3aXCTaH-
CKOTO y4YeHOT0, J.10.H., ipodeccopa XK. Enrobaesa o
TOM, YTO JIJI51 JaIbHEMIIIET0 Pa3BUTHA Ka3aXCTaHCKOM
HayKd HEOOXOAWMO BEPHYTh MPEKHIOI CUCTEMY
ITOJITOTOBKM HAYYHBIX KaJPOB, YTOOBI Ka3aXCTAHIIBI
CBOM KaHJHUIATCKHE U JOKTOPCKUE TUCCEPTAIIN 3a-
mmmand He B Poceun, Keiprescrane, Y30ekucrane
1 B IPYTHX CTpaHax, a y ces B CTpaHe, 4TOObI cpen
HBIHEIITHUX TMOKOJIECHUH MOSBUJINCH CBOU MOTpPbI Ha-
yku (Emo6aes, 2017: http://kazbar.org.kz).

B uenowm, B Kazaxcrane MoryT 1elicTBOBATh JABE
CHUCTCMbI IMTOATOTOBKU HAYYHO-TICJArOrMUYCCKUX Ka-
npoB. Tem campIM OyeT peann3oBaH NPUHLIUT KOH-
KYPEHTHOCTH ¥ TIPUHITHII TPEEMCTBEHHOCTH.

Taxxe 0TMETHM TPOOJIEMBI B MOTYyUYEHUH yde-
HOTO 3BaHUS acCOIMMPOBAHHOTO Tpodeccopa. Co-
rnacHo «lIpaBuwiiaM NpUCBOEHUS! YYEHBIX 3BaHUU
(accoumupoBanHblii TIpodeccop (IOLEHT), Mpo-
(beccop)» HEOOXOTUMBI J[BE HAy4YHBIC CTAaThU B
MEXIYHAPOIHBIX PEIEH3UPYEMbIX HAyYHBIX XKYp-
Haj1aX CTaThH, OHYGJ'II/IKOBaHHbIe B TCKYIIHUX HOME-
pax. IIpu 3TOM K TakuM KypHajaM HE OTHOCSTCS
MaTepraibl MEXIyHAPOIHBIX KOH(EpPEeHINH, BXO-
qsmue B 6azy Scopus wiu Jstore. D10 TpeOoBaHUEe
CYLIECTBEHHO 3aTpPYyJHSET MOJIy4YeHHE YUCHBIMHU
Kazaxcrana yuensix 3BaHuil. IlosTomy npennara-
€M YpaBHATbL MaTcpuajibl MCEKIAYHApPOIHBIX KOH-
(depennuii, Bxoxsamue B 6a3y Scopus mwim Jstore ¢
MEXIYHAPOIHBIMHA PEIEH3UPYEMbIMI Hay9IHBIMH
xypHanamu  (http://control.edu.gov.kz/ru/pravila-
prisvoeniya-uchenyh-zvaniy-associirovannyy-
professor-docent-professor-0).

133 80:10011 81

1. IIpoBeneHHbIe pedopMbl B 00pa3oBaTeIbHON
cucreme (bononckas konsBenuus (bononckuii mpo-
[IECC) B TMOJTOTOBKE HAYYHBIX KaJpPOB HE TpPUHE-
CJIM KCJIACMbIX MO3UTHUBHBIX PE3YJILTATOB. N3 Bcex
cTpaH TamoskeHHOro coro3a Tonbko Kazaxcran mo-
JHOCTBIO TIepelieN Ha TPEXypPOBHEBYIO IMOATOTOB-
Ky HayudHbIX KaapoB. B Poccun, KsIpreizcrane,
benapycu neHcTBYIOT J1BE CHCTEMBI MOATOTOBKH
Hay4HbIX KaapoB. J{s manpHEHIIero pa3BuTUs Ka-
3aXCTaHCKOW IOPUAMYECKOH HayKH HE00X0IUMO
BEPHYTh MPEKHIOK JBYXYPOBHEBYIO CHCTEMY IIO-
JITOTOBKHM HAYYHBIX KaJpOB MapauIeIbHO C HOBOM
TpexypoBHEBON cucteMor. Ha cerogHsa MHorue
Ka3axCTaHIIbl 3alIUINAI0T KAaHAUJATCKUE U TOKTOP-
ckne auccepranuu B Poccun, Keipreizcrane, Y30e-
KHucTaHe, benapycu. Bo3poxaeHue KIIacCHYECKOR
JIBYXYPOBHEBOM MOJENIU MOATOTOBKU HAYYHBIX Ka-
IpoB (KaHIUAAT HAyK, JOKTOP HAYK) ITO3BOJIUT II0-
ATOTOBUTDH HACTOAIIUX YUCHBIX-IIPABOBEIOB. Taxxe
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MpeasiaraeM pacCMOTPETh BOMPOC O BO3POKICHUU
KJIACCHMYECKO# CUCTEMBI ITOATOTOBKH CIIEITHATNCTOB
B Benymmx BY3ax crpanbl Ha ropuamyeckux ¢a-
KyJbTeTax (CpoK 00y4deHus — 5 JeT). DTO MO3BOJIH-
710 OBl TOTOBUTH HAYYHBIE KaJpbl M CIIEIHAINCTOB
BBICOKOTO YPOBHSI JIJISI BCEX OPTaHOB BIIACTH.

2. IOpunnueckas nayka Kazaxcrana HykaaeTcst
B Kajipax. B HacTosmee BpemMs HayqHbIe KaJpHhI I10-
TIOJTHSIFOTCST Yepe3 CHUCTEMY IOJITOTOBKH JOKTOPOB
PhD. Oxnako cucrema moAroToBKH JOKTOpoB PhD
Y 3aluTa JOKTOPCKHUX TUCCEepPTAIHid 3aTpyJIHEHa.
MHoTrHe TOKTOPAaHTHI HE MOTYT 3allUTUTh JUCCEP-
Taruu BoBpeMs. [IprunHa 3TOro — He0OX0AUMOCTh
My OJMKaIMi B 3apyO0eKHBIX KypHaIaX, BXOISIINX
B 0a3y Scopus wiu Jstore. JlaHHbBIC KypHAJIbI HE
3aMHTEPECOBaHbBI B yOJIMKAIUAX FOPUCTOB, TaK KaK
B HUX MPOBOJUTCS aHAIN3 HAIIMOHAIHFHOTO 3aKOHO-
JATENBCTBA U MMPABOBOM MPAKTHUKH.

OTMeTHM, YTO B HACTOSIICE BpeMsl Ty OJIUKAIUN
B XKypHaJaX, HHJIEKCHpyeMbIx B CKolryce, TpeBpa-
TUJIMCh B CBOETO poja OusHec. MHOTUE KypHaIIbI
MyOJIMKYIOT CTaThH Ka3aXCTAHCKUX YUYCHBIX 32 00JTh-
mue (hUHAHCOBBIE BO3HArpaxaeHus. bomee Toro,
KaKIIBIM TOJT )KypHAJBI, peKOMEeHI0BaHHbIE CKOMY-
COM, TEepecMaTPUBAIOTCS, KOJIUYECTBO UX OTPaHU-
4eHo. JJOKTOpaHThI ro1aMu JKIyT Ty OIUKAIAH.

3. O0ecrie4eHHOCTh HAYYHBIMH KaJJpaMH B By3aX
U UHCTUTYTaX HU3Kas. [IpecTik ydeHOro HEBBICOK.
OTCyTCTBYeT 3aWHTEPECOBAHHOCTH MOJIOJBIX JIFO-
Jeil 3aHUMAaTbCS HAYYHBIMHA HUCCIICIOBAHUSMU.
Heo0xoauMo cTUMyIMpOBaTh MPUTOK CBEXKHX Ka-
IpoB B Hayky. OOydeHHe B MarucTparype He JaeT
HaBBIKOB HAyYHON NEATETHLHOCTH, MPEBPAIIACTCS
TOJILKO B 00pa30BaTEIbHBIN MPOIIECC.

4. Ilpn moxaroroBke HIIA He yduThIBaroTCA
Hay9HbBIC WU, HE TIPUBJICKAIOTCS HAYYHBIC KaJIPHI.
[Ipoexter HITA roroBsT moau, He o0Iamaromive
Hay4YHBIM HHCTPYMEHTApPHEM, JAICKHe OT HayIHBIX
JOCTHKEHUN. IMEHHO IT03TOMY NPUHSATHIE 3aKOHbI
yepe3 HEKOTOPOE BpeMsi HAUUTAIOT U3MEHSThes. K
npumepy, B 2014 1. ObUTH IPUHATHI HOBBIE KOJIEKCHI
— YK PK, VIIK, KoAIl, YUK. Ha ceromas mo-
JTHUMAaEeTCsl BOTIPOC O HEOOXOJIMUMOCTH TIEpecMOTpa
otux koxmekcoB (https://www.zakon.kz/4851113-
jekspertnoe-zakljuchenie-na-proekt.html). Ion-
YepKHEM, 4TO OOJIBIIOE KOJMYECTBO M3MECHEHUH B
JTAaHHBIE KOJEKCHl B IIEJIOM HETAaTHBHO BIUSET Ha
MIPaBOBYIO KyJBTYpy OOILIECTBA B LIEJIOM.

5. Ha coBpemenHoMm »Tane (uUHaHCHpPOBa-
Hue HUP B OCHOBHOM OCYIIECTBIISIETCS 3a CUET
orouketHbIX cpencts (rpantel MOH PK Ha mpose-
neHre (PyHIaMEHTABHBIX M MPUKIIATHBIX HCCIICIO-
BaHui). HaOmromaercss HU3KMiA ypoBeHb (pHHAHCH-
pOBaHMS 33 CYET BHEOFOPKETHBIX CPEJICTB.

6. PasBuTHe IOpUANYECKON HAyKH 3aBUCHT OT
MOJrOTOBKM IOPUAMYECKUX KaJapoB. B HacTosmiee
BpEeMsI HMEIOTCSI Cephe3HbIe MPOOJIEMbl B CHCTEME
MOJTOTOBKM BBICOKOKBATM(HUINPOBAHHBIX IOpPHC-
TOB. DTO OTpa)kaeTcsl Ha KauyecTBe MPaBOBOM Ipak-
TUKW, Ha JESITEIbHOCTH TPABOOXPAHUTEIHHBIX
cyx0. Ilpesument PK Hypcynran Hasapbaesa
HEOJHOKPATHO OOpaIlianl BHAMaHHE Ha HEOOXOIHU-
MOCTb KAaueCTBEHHON MOATOTOBKHU OPUANYECKUX
kagapoB. OgHON M3 Takod mpodieM sBIsSeTcs Ka-
YEeCTBO IMOJrOTOBKU y4eOHO-METOIUYECKOr0o MaTe-
puana. B Hacrosimee BpemMs OTCYTCTBYIOT €IHMHbIE
CTaHJAapTHl MOJTOTOBKH YYEOHHKOB U Y4EOHBIX
1ocoOuil Mo OTpacisiM IpaBa, IPUANIECKUE BY3bl
CTpaHbl HE MMEIOT €IMHBIX YUYEOHBIX MaTEepPHAaJIOB.
OcoOeHHO TIIaueBHOE TMOJIOKEHHE € Y4YeOHHMKa-
MU Ha roCyJapCTBEHHOM si3blKe. CylecTBYOIUI
I'OCO ne oTBeyaeT B MOJIHON Mepe MOTPeOHOCTAM
OBICTPOMEHSIOLIETOCS, 3aKOHOAATENbCTBA, IPaBoO-
BOH TIPAKTUKH W TOTPEOHOCTSIM phIHKA. MHOTHE
y4eOHbIe AUCHUITIIMHBI HE HAILIH JOJDKHOTO OTpa-
skeHus B cymectByromeM ['OCO. OtmeTnM, 4To
MOJrOTOBKA IOPUIMUYECKUX KaIpoB TpeOyeT eanHO-
00pasusi, He IOJDKHO OBITh Pa3IMYHOTO TOJKOBAHUS
HOPM IIpaBa.

IIpeanoxkeHuss Mo pa3BUTUIO IOPUIMYECKO
HAYKH U OPUAUYECKOro 00pa3oBaHus

1. IlpenyaraeM pe3Ko COKpPAaTUTh KOJIMYECTBO
IOPUINYECKUX BY30B IyTeM YXKECTOYCHHUs TpeOo-
BaHMH K JTUIICH3UPOBaHUIO. OCOOCHHO 3TO KacaeTcst
Henpo(MIbHBIX BYy30B. [IpaBuTENbCTBY M MuHMC-
TepcTBy oOpasoBanus u Hayku PK HeoOxommmo
M3YYHTH 3TOT BOIPOC U OTPEACITUTh YPOBEHD HYXK-
JTAeMOCTH TOCYJapcTBa M OOIIecTBA B IOPHUCTaX, a
3aTeM OIPEJNIeIUTh, CKOJIBKO BBICIINX YYCOHBIX 3a-
BEJICHUM, TOTOBSLIUX 10 IOPUIUUYECKON CrelHaIIb-
HOCTH, TOJDKHO OBITH B CTpaHe. Takke mpejiaraem
OTKa3aThCsl OT 320YHOU (HDOPMBI OOYUYCHHUS YIS T10-
JITOTOBKH FOPUCTOB.

2. IlpenmaraeM BepHYTh NPEXKHIO CHCTEMY
MOATOTOBKU HAYYHBIX KaJIpOB MapajICIbHO C HO-
BOW CHCTEMOH — MOATOTOBKOH mMOKTOpoB PhD. D10
HEOOXOMMMO JIJIST TOTO, YTOOLI Ka3aXxCTaHI[EI CBOH
KaHIUJATCKUE U JOKTOPCKHUE TUCCEPTALUU 3allld-
manmu He B Poccum, Keipreiscrane, Y30ekucrane,
Bbenapycu u B ipyrux crpaHax, a y ceds B cTpaHe,
9TOOBl CPEY HBIHEIIHUX ITOKOJCHUH IOSBUIIHCH
CBOM MATPbI HAYKH.

3. Cornacno «IIpaBmiiaM NMPUCBOEHUS YUEHBIX
3BaHUil (accOUMMPOBaHHBIN Tpodeccop (IOUeHT),
npoceccop)» HEOOXOAUMBI JIBe HAy4YHBIE CTATHU B
MEXIAYHAPOAHBIX PELEH3UPYEMBIX HAyYHBIX XKYyp-
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HaJlaX CTaTbH, OMYOJMKOBAaHHBIC B TEKYIIUX HOME-
pax. IIpu 3TOM K TakuM >KypHajaMm HE OTHOCSTCS
MaTepHaiIbl MEeKAyHApOJIHBIX KOH(EpeHLUH, BXO-
nmsmme B 6azy Scopus uian Jstore. OTo TpeboBaHHe
CYIIECTBEHHO 3aTPYIHSET IONyYCHWE YYEeHBIMU
Kazaxcrana yudennix 3Banuil. IToaTomy npensnara-
€M YypaBHATb MaTepuanbl MEXKIYHapOIHBIX KOH-
¢bepennuii, Bxoasmue B 6a3y Scopus miu Jstore ¢
MEXKIYHAPOTHBIMU PEIEH3UPYEMbIMUA Hay4YHBIMHU
JKypHaJIaMHU.

4. Jlns Toro, 4TOOBI MOSBHJIACH allbTepHATHBA
MEKYHAPOTHBIM MIEPUOTMUECKIM PELEH3UPYEMbIM
HaYYHBIM JXypHajaM, TpejajaracM 3aCUMThIBATh B
KayecTBe OCHOBHBIX HAY4YHBIX DPE3YJIbTATOB IHC-
CepTalyy Ha COUCKaHHUEe CTEIEHHN JOKTOpa QHI0Cco-
¢uu (PhD), noxropa no npo¢uitio HaydHbIE TPYABI,
OIyOJIMKOBaHHBIE B MaTepHaliax KOH(EpeHIHi,
WHIEKCUPYEMBIX B 0a3zax maHHbIX Scopus (Ckomyc),
JSTORE (JKEUCTOP). Tem camMbIM 6yIeT CTHMYT
JUTSL YYCHBIX U Y9acTHS B BBICOKOPEHTHHTOBBIX
MEXKIyHapoIHbIX KoH(Depenusx. U st qokTopan-
TOB OyZeT albTepHATUBA.

5. llpemraraem KKCOH MOH PK kak ynomHO-
MOYEHHOMY OpTaHy B Haualle Ka)XJIOro KalleHIap-
HOT'O rofia MyOJMKOBaTh CIMCOK OJaroHaJeKHbIX
JKypHAIJIOB, BXOJANINX B WH(POPMAIMOHHYIO 0a3y
komnanuii Thomson Reuters, Scopus Scopus (Cko-
nyc), JSTORE (JDKEMCTOP) (cpok neifcTBus
— 1 rom). Takxe mpemaaraeM paccCMOTPETh BO3-
MOYKHOCTh PAacCIIUPEHUs] CIHCKAa MEXTyHapPOIHbBIX
HAYYHBIX HM3/aHUH C HEHYJEBBIM HMMMaKT-()aKTo-
poM 1y1sl TTyONMKaMiA TOKTOPAHTOB I10 CIEIHAalhb-
HocTu «lOpucnpyneHmus» 3a c4eT BKIOYeHNs 2-3
HanOoJiee aBTOPUTETHBIX KypHaioB 6a3er PUHIL (x
MpUMepY, OJHUM W3 aBTOPUTETHEHIINX JKypHAIOB
spsiercst «["ocyaapcTBo 1 ipaBo»).

6. IlpennmaraeM yBEIWUYHUTh KOJMYECTBO TpaH-
toB PhD mo ropuanyeckum Haykam B 2-3 pasza i
MOJITOTOBKHU JOKTOPaHTOB. IIpu 3TOM mpu yTBEpXk-
JIEHUHM TEeMbI JOKTOPCKHMX IUCCEpPTallMi pyKOBOJ-
CTBOBAaTbCS OTPACIISIMU, II€ MEHBLIE BCETrO CHELH-
IMCTOB U HAay4YHBIX pa3padoToK. DTo (GhUHAHCOBOE
MIpaBo, aIMUHHUCTPATUBHOE MPABO, TPYA0BOE MPaBO,
I0OBEHAJIbHOE IIPaBO. BBectu HOpMy, COryIacHO KO-
TOpOH Tpu (HOPMHUPOBAHUH TUCCEPTAMOHHBIX CO-
BeToB He MeHee 50% cocTaBa JOJKHBI OBITH JOKTO-
paMu I0PUIMYECKHUX HayK.

7. llpemyiaraeM pacliMpUTh CIUCOK >KYPHAJOB,
pexomennoBanueix MOH PK st myOnukanmii pe-
3yJbTaTOB JTOKTOPCKUX uccienoBanuid. Ilpennara-
€M BKJIIOYUTH B 3TOT CIIMCOK CJIEAYIOIINE HAy4YHbIE
KypHanbl: «HayuHsle Tpyasl «OAineT»», U3naeTcs
¢ 1995 r. exexBapranbHoO; KypHail «Bectnuk EBpa-
3uiickoi ropunudeckoit akagemun um. J[.A. Kynae-
Bay, u3naetcs ¢ ¢pespang 1999 rona; xxypuan «Ka-
3aXCTAHCKUM JKypHaJl MEXIYHapOTHOI'O IIPaBay,
uznaercs ¢ despans 2000 roga; HaydHBIH KypHAI
«Yuensle Tpyasl AnmatuHckod AxagemMun MBJ]
PK», uznaercs ¢ 1999 r.; nayunsle xxypHansl HAH
PK — Hoxmanet HAH PK, Bectauk HAH PK.

8. IIpodeccus ropucta UMEET CTpaTErHyecKoe
3HA4YEHUE, COOTBETCTBEHHO ONPENENATh TOCyaap-
CTBEHHYIO CTPATETHIO OJKeH HallMOHAJIBHBINA BY3,
UMEIOIIUI Oe3yCIIOBHBII aBTOPUTET KaK BHYTPHU
CTpaHbl, Tak U 3a pyoexom. B cBsi3u ¢ 3Tum nona-
raeM, 4to pa3paboTKy TOCYAapCTBEHHOH ITOJINTH-
KM IO MOJTOTOBKE IOPUAMUYECKUX KaJPOB JIOJIKEH
OCYLUECTBJISTh HAallMOHANBbHBIA By3 — Kazaxckuil
HAIMOHAIBHBIA YHUBEPCUTET MMEHU aib-Dapadu.
OpnoBpemeHHO npeiaraeM nepepats PYMC no
cekiuu «IIpaBo» B Benenne KasHY umenu anib-
Ddapabdu.
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CPABHUTEAbHASI XAPAKTEPUCTUKA .
AHTAO-AMEPUKAHCKOU 1 POMAHO-TEPMAHCKOM
NMPABOBbIX CEMEN

Tema MccAeAOBaHMS MOCBSILLLEHA KOMMAEKCHOMY CPaBHUTEALHOMY aHAAM3Yy aHTAO-aMepUKaHCKOM
M POMaHO-TEPMAHCKOM MPaBOBbIX Cemen. LIeAblo HayYHOro MCCAEAOBAHUSI SIBASIETCSI OMpeAeAeHue
HanboAee BaXKHbIX, KOHLEMTYaAbHbIX OCOGEHHOCTEN AAHHbIX MPABOBbIX CEMEeN M BO3MOXXHOCTM
nx cOAMXKEHUs. B Oyayllem MpeAnoAaraeTcsi, YTto MPOLECcChl COAMXKEHMSI AHTAO-aMEePUKAHCKOM M
POMAaHO-TepPMaHCKOM MPABOBbIX CeMeit (IopranUeckasl KOHBepreHums) GyAyT YyraybASTLCS M BOMPOChI
MMIMAEMEHTALMU HOBbIX MPABOBbIX MHCTUTYTOB B HALMOHAABHOE MPABO MPUOBPETYT BaXKHOE 3HAYEHME.

AAS 3TUX LeAert aBTOPOM OblAM PAaCCMOTPEHbI OCHOBHbIE KAACCMUKALMM MPABOBbIX CEMelt,
MPOAHAAM3MPOBaHbI BOMPOCHI MPUMEHEHUSI TEPMUHOB «@HIAMMIACKOE MPaBO», «06LLEee MPaBo», «aHrAO-
CaKCOHCKOE MpaBo» B IOPUAMUECKON AUTEpaType.

B HacTosiiee Bpemsi BOMpoC 06 MMMAEMEHTALMKM HOPM QHTAMIMCKOrO MpaBa B HaUMOHAAbHOE
3aKOHOAATEAbCTBO CTAAO aKTMBHO 06CYKAATHCS C CO3AAHNEM MEXKAYHAPOAHOrO (PMHAHCOBOIO LIEHTPa
«ACTaHa». MIMnAeMeHTaLmsi MHOCTPAHHbIX MPABOBbIX MHCTUTYTOB M MOHSATUIA AOAYKHA OCYLLLECTBASTHCS
MOCAE MPOBEAEHUSI PA3HOCTOPOHHETO U TAYGOKOro KOMMAEKCHOTO MCCAEAOBAHUSI BCEX OTPULIATEAbHbIX
M MOAOXKUTEAbHbIX (DAKTOPOB, B TOM YMCAE YUMTbIBAS COLMAAbHO-3KOHOMUYECKME, MCTOPUYECKME U
KYABTYPHbIE Pa3Anums B 06LLECTBE. B CBSA3M C 3TM, MPOBEAEHHOE CCAEAOBAHME MMEET TEOPETUYECKYIO
LIEHHOCTb, Tak KakK OHO MO3BOASIET BbISIBUTb BO3MO>HbIE MPOBAEMbI BOCMIPUSTUS 1 MPUMEHEHUS HOPM
AQHMAMICKOrO MpaBa B HALIMOHAAbHOM 3aKOHOAATEAbCTBE.

KAloueBble cAOBa: MpaBoOBasi CEMbsl, aHTAO-aMeprKaHCKasl MpaBoBasi CeMbsl, aHIAMICKOe MPago,
oblee NpaBo, POMaHO-TePMaHCKast MPaBOBasi CEMbs, CEMbsSt KOHTMHEHTAAbLHOTO MpaBa.

Amangaliyeva A.

Master of Legal Sciences, Senior Lecturer of Caspian University,
Kazakhstan, Almaty, e-mail: ayzhan.amangalieva@mail.ru

Comparative Aspects of the Common Law and Civil Law Legal Families

The research topic is devoted to a comparative analysis of the Anglo-American and Romano-Ger-
manic legal families. The purpose of scientific research is to identify the most important distinctive fea-
tures of these legal families and the possibility of their convergence. It is assumed that the convergence
processes between the Anglo-American and Romano-Germanic legal families will deepen and the issues
of implementing new legal institutions in national law will become important in the future.

For these purposes, the author examined the main classifications of legal families, analyzed the ap-
plication of the terms «English law», «general law», «<Anglo-Saxon law» in the legal literature.

At present, the issue of the implementation of English law in the national legislation of Kazakhstan
has been actively discussed with the establishment of the International Financial Center «Astana». Imple-
mentation of foreign legal institutions and concepts should be carried out after a comprehensive and in-
depth complex study of all negative and positive factors, including taking into account socio-economic,
historical and cultural differences in society. In this regard, the study has theoretical value, since it allows
us to identify possible problems of application and perception of English law rules in national law.

Key words: legal family, Anglo-American law, English law, common law, Romano-Germanic law,
family of continental law.
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CpaBHI/ITeHLHaH XapaKkTCpUCTUKa aHI‘.IIO-aMepPIKaHCKOﬁ n pOMaHO-FepMaHCKOfI IpaBOBLIX cemeit

AMaHraamena A.3.

3aH FbIAbIMAAPbIHbIH, MarucTpi, Kacnuit yHMBepCUTETIHIH CEHbOP-AEKTOPbI,
KasakcraH, AAmartbl K., e-mail: ayzhan.amangalieva@mail.ru

AHrAO-aMepHUKaHADIK, XKOHE POMaHO-TEPMAHADIK,
KYKbIKTbIK, 0TOACbIAAPbIHA CAAbICTbIPMAAbI CUMATTama

3epTTey TakblpbiObl AHIAO-aMEPUKAHABIK, >KOHE POMAHO-TEPMAHABIK, KYKbIKTbIK, OT6acblAapbiH
CaAbICTbIPMAAbl TaAAQyFa apHaAFaH. FbIAbIMM 3ePTTEYAIH MaKCaTbl OCbl KYKbIKTbIK, OT6acblAapAbIH aca
MaHbI3AbI, EAEYAT epeKLIEAIKTEPIH XXOHE OAAPAbIH 63apa XKaKbIHAACY MYMKIHAIKTEPIH aHbIKTAy GOAbIM
TabblAaAbl. KeAelllekTe aHrAO-aMepuKaHAbIK, >KOHE POMAHO-TEPMAHABIK, KYKbIKTbIK OT6acblAapAbIH,
JKaKbIHAACYbI (KYKbIKTbIK, KOHBEPreHLMs) YPAICi TEpEHAEN TYCEA XKHe >KaHa KYKbIKTbIK, MIHCTUTYTTapAbl
YATTbIK, KYKbIKKA UIMMAEMEHTALMSIAQY MBCEAEC] 30p MaHbI3Fa Me 60AAAbI AN KYTIAYAE.

Ocbl MakcaTTap YLLiH aBTOP KYKbIKTbIK, OTOACbIAAPbIH XKIKTEYAIH Heri3ri TypAepiH KapacTbipaAbl,
3aH 9Ae06MeTTEPIHAE «aFbIALLbIH KYKbIFbI», ©KAAMbI KYKbIK», «QHIAO-CAKCOHABIK-KYKbIK» TEPMUHAEPIHIH
KOAAQHbIAYbIH TAaAAAMADI.

Kasipri ke3ae YATTbIK 3aHHaMara aFbIALLbIH KYKbIFbIHbIH HOPMAAAPbIH UMIMAEMEHTALMSAQY MOCEAECI
«ACTaHa» XaAbIKAPAAbIK, Kap>Kbl OPTAAbIFbIHbIH, KYPbIAYbIMEH OaMAAHbICTbI BGEACEHAI TaAKbIAQHYAQ.
OcblFaH 6aAaHbICTbI XKYPri3iAreH 3epTTey TEOPUSIAbIK, KaFblHaH KYHAbI, Ce6e6i OA aFbIALLbIH KYKbIFb
HOPMaAapbIH YATTbIK, 3aHHAaMaAQ KabbIAAQY KeHE KOAAAHYbI KE3IHAE TYbIHAQYbl MYMKIH MOCEAEAEpAI

aHbIKTayFa MyMKIHAIK Gepeai.

Ty¥tin ce3aep: KYKbIKTbIK, OTOACbI, aHTAO-aMEPUKAHADBIK, KYKbIKTbIK, OTOACbl, afFbIALIbIH KYKbIfbl,
>KaAMbl KYKbIK, POMaHO-TEPMaHAbIK, KYKbIKTbIK, OTOACbI, KOHTMHEHTAAAbI KYKbIK, OTOACHI.

BBenenue

N3ydyeHue pomMaHO-TEPMAHCKOW M aHIJIO-aMe-
PUKAHCKOM NPAaBOBBIX CEMEH, ITPOBENECHUE UX CPAB-
HUTEJBHOTO aHalnM3a HMeeT OOJbLIoe 3HAuCHHE
JUIS IOpUAMYECKOM HayKd. AHalu3 M CpaBHEHHUE
POMaHO-TEPMaHCKO W aHIJIO-CAKCOHCKOHM TMpaBo-
BBIX CEMEH aKTyalbHO TaK K€ M TEM, YTO IOJBO-
JUT K IOHUMAHUIO 3aKOHOMEPHOCTEH pa3BUTHUS
MIPABOBBIX CHUCTEM COBPEMEHHOCTH U TOSBISAETCA
BO3MOXHOCTb HUCIOJIb30BaHMS 3apyOEKHOTO OITBITa
JUTsl peLICHMs] KOHKPETHBIX ITPaBOBBIX 3a7a4, COBEP-
[IEHCTBOBAHUS HAIIMOHAIBHOTO 3aKOHOIATENLCTRA.
CpaBHHUTENBHBIE HCCIIEOBAHUSA MO3BOJSAIOT MOJ
HOBBIM YIJIOM 3pPEHHUSI IOJOUTH K PELLIEHUIO MHOTHX
TPaJUIIMOHHBIX BONPOCOB IpaBoBeaeHus. CpaBHe-
HUE IMPABOBBIX CEMEW MrpaeT BAKHYIO POJIb B H3-
YUYEHHH IMO3UTHUBHOTO U HETATUBHOI'O IOPUANYECKO-
'O OIBITA, HAKOIUIEHHOTO B JIBYX IIPABOBBIX CEMBSX.

B nanHnoii pabore cHavana M3JI0KEHBI HEKOTO-
pBI€ OCHOBHBIE KIIACCHU(HUKAIMH MPABOBBIX CHCTEM
OTEYECTBCHHBIX M 3apyOeKHBIX YYCHBIX B 3aBU-
CUMOCTH OT BBIOpaHHBIX KpUTepueB. Tak, u3BecT-
HbIH yueHbId P. JlaBuj Bce CyllleCTBYIOLIUME B MUPE
[IPaBOBbIE CHUCTEMbI T'PYNIHPYET Ha CIEAYIOIIHe
MIPABOBBIE CEMBU: POMAHO-TEPMAHCKY0, aHTJIOCAK-
COHCKYIO, WJIM CEMbIO «OOIIEro mpasay, COIHau-
CTHUYECKYI0, U WHBIE IIpaBoOBbIe cucTeMbl ([laBum,
1996: 1). B cBoeii knaccudukanuy aBTop MpHMe-
HSET B KAUYECTBE KPUTEPHUsI FOPUIUUECCKYIO TEXHUKY,
KOTOPOH IOJIB3YHOTCS FOPUCTBI TOM MJIM MHOM CTpa-
HBI, ¥ HJICOJIOTHIO, BKITFOUAIOIIYIO B ce0st hriocod-

CKHE, MOJINTUYECKHE U DKOHOMUYECKHE MPUHLIUIIBI
[IPaBOBOM CHCTEMBI JAHHOI'O TOCYAAapCTBA.

OcHOBHAA YaCTh

N3BectHele koMmmapatuBucThl K. IlBaiirept u
X. Kérn nmopmepxuBaroT MHYIO Kiaccu(UKALHIO,
COIIACHO KOTOPOM BBIAEISAIOTCS MPABOBBIE CEMBH:
poMaHCKasd, TrepMaHCKasA, CKaHJIWHABCKas, aHTJIo-
aMepHKaHCKasl, COLMAIUCTUYEeCcKasi, IpaBa CTpaH
HansHero Boctoka, a Takxe mpaBo uciaama U HH-
nyuctckoe mpaso (L{Baiirept, 1998: 2). OcHOBHBIM
KpUTEpPHUEM SIBIISIETCSI IPABOBOM CTUIIb, KOTOPBIH CO-
CTOUT U3 IATH (PAaKTOPOB: IPOUCXOKACHUE U PA3BU-
THE MIPABOBBIX CUCTEM, CBOEOOpa3He IOPUANIECKOTO
MBILIICHHSI, OCOOCHHOCTH TNPABOBBIX MHCTUTYTOB,
HCTOYHUKH NIPaBa, UIC0JIOrnIecKue (GaKTOPEL.

Kommnapartusuctel [lx. Mappumen u J. Knapk,
WCTIONIB3YSl B KauecTBE KPHUTEpHs KiacCUpHUKAIUN
MIPABOBBIE TPAIULUH, TPUXOIAT K BBIBOLY O TOM,
4YTO B COBPEMCHHOM MHUPE CYHIECTBYIOT TPU OCHOB-
HBIE [TPaBOBBIE CEMbH — KOHTHHEHTAIbHOE, o0111ee 1
COLIMATIMCTUYECKOE MPABO, a TAKKE BCE OCTAIBHBIE
MIpaBOBbIE CEMBbH (MCIAMCKOE, WHAYCCKOEe, Myei-
CKOe, KHTalickoe, KOpeickoe U SAIOHCKOE INpaBo)
(Merryman, 1978: 3). CTOUT OTMETHUTD, TAKOKE UHTE-
PECHYIO KJIAaCCH(HUKAIIIO TIPABOBBIX CHCTEM COBpe-
MEHHOCTH amepukaHckoro yueHoro K. Ocakse, ko-
TOPBIM MCIONB3YET TEPMUH «aHIJI0-aMEPUKAHCKOE
ob1ee mpaBoy». ABTOp OOBEAMHICT HAITMOHAILHBIC
CHUCTEMBI B JiBe OOJIbILIME TPYIIBI — PEIUTHO3HBIE
(MycynbMaHCKasl, eBpelicKasi, KIHOHHYECKas, [IPaBo
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XWHY) ¥ HEPEIUTHO3HBIC TIPABOBBIC CUCTEMBI, T10-
CJIEHUX OH pa3leisieT Ha MPaBOBbIE CUCTEMBI 3a-
MaJHOTO TpaBa (poMaHO-TepMaHCKasl, aHTJI0-ame-
pUKaHCKasi, CKaHIMHABCKasl), KBa3W3aIlaJHOE MPaBo
(conmamMcTHIEeCKOe) W HE 3amagHoe IMpaBo (FOTo-
BOCTOYHOE a3MaTCKOE MpaBo, ahpHKaHCKOE OObIY-
Hoe 1paBo) (Ocakse, 2002: 3).

CornacHO BBIIIETIPUBEACHHBIM KIIACCH(HUKAITH-
SIM, YICHBIC-KOMIIAPAaTHUBUCTHI B CBOMX paboTax mc-
MOJIB3YIOT Pa3IMYHbIe TEPMUHBI, KaK «aHTJI0-aMe-
PUKAHCKas IPAaBOBasi CEMbS» U «AHIJIO-CAKCOHCKAs
MpaBOBasi CEMbsD», WM «CEMbs OOIIEro IpaBay.
Takxke B cIeIUAIBHOW JTUTEepaType (Hampumep, B
pabore Tuxomupopa F0.A.) mHOTHA I XapakTe-
PUCTHUKHU aHIJI0-aMEPUKAHCKOM MPaBOBON CUCTEMBbI
UCIIOJIB3YIOT MOHSATHE «O00lIee MpaBo», XOTs €ro
ynorpeOieHre HeoHO3Ha4HO. V3BecTHBIE KOMIIa-
patuBuctsl LBaiirept K., Kétu X. oTmMeuator, 4To B
Y3KOM CMBICIIE 001IIee MpaBo — 3TO MPaBO aHIIIN-
CKHMX KOPOJIEBCKHX CYJIOB, a B IIIMPOKOM CMBICIIE —
3TO MPaBO AHIJI0-AMEPUKAHCKON IMPAaBOBOW CEMbHU
B nieniom (L{Baiirept, 1998: 2). Bepsizu ¢ atum, mo-
JlaraeM, 9To IpUMEHEeHHEe TePMHHA «00IIee mMpaBoy
Tt 0003HAYCHHST TAHHOW ceMbH OyIeT PUBOIUTH
K OMNpPEIEICHHBIM CJIOKHOCTSIM B MOHMMAHHUM JIJIS
JIML, HE3HAKOMBIX C aHIVINHCKUM IPaBOM.

Hecmotps Ha TO, 4TO BCe BBILIETIEPEUHCICHHBIE
TEPMUHBI SIBISIIOTCSI CHHOHUMAMU U UCTIONB3YIOTCS
B CPAaBHUTEIIBHOM IIPABOBEICHUU KaK B3auMO3a-
MeHsAeMble. Ha Ham B3MsiL, B HAYYHOM JITEpary-
pe HEOOXOAMMO TPHJICPIKUBATHCS TEPMUHA «aHT-
JI0-aMEpUKAHCKAsl IIPaBOBasi CUCTEMAy, TaK KaK OH
MOJXOUT JIJIs 60JIee TOYHOTO 0003HAYCHUSI JTaHHON
MIPaBOBOM CEMbU U MOAPA3YyMEBACT HE TOJIBKO MPABO
Anrnuu, ConpyskectBa Hauui, HO 1 paso CIIA.

B cBorw ouepenp u3BecTHbIE YdeHble be-
neix B.C. u CamgoB A.X. moapa3aensioT aHrio-
AMEPUKAaHCKYIO IIPABOBYIO CEMbIO Ha JIBE TPYIIIbI:
AHTJIMIICKOE MPaBO U CBA3aHHOE C HUM IO CBOEMY
npoucxoxaenuto npaso CIHIA. B rpynmy anrmmii-
CKOr0 IIpaBa BXOJAT, Hapsiay ¢ AHrnueit, CeBepHas
Wpnanansa, Kanaga (kpome Ksebeka), ABcTpamnmus,
Hogas 3emanusi, a Takke MpaBo OBIBIIMX KOJIOHHUN
Bbpuranckoit nmriepun (36 rocynapets bpurancko-
ro coapyxectBa). Bropyto rpymmy obpasyeT npaBo
CUIA, koTopoe, uMesi CBOUM UCTOYHUKOM aHTJINN-
CKoe o0IIee paBo, OTHAKO B HACTOSIIIEE BPEMS SB-
JIsieTCs BIOJIHE camocTosTenbHbIM (benpix, 2016: 5;
Canpos, 2003: 6). B npuBeneHHOM KiaccupuKanum
OHHM HCIOJIb3YIOT AHIVIMMCKOE IPaBO B IIMPOKOM
CMBICJIE KaK OOIIyI0 MOJIEJb MPaBa BO MHOTUX aHT-
JIO-SI3BIYHBIX CTPaHAX.

B nenom aHrno-amepukaHckas IpaBoBas CEMbsl
SBIISIETCSl OJIHOW M3 Hamboliee pacnpocTpaHEHHBIX
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B Mupe npaBoBbix cemeil. lllupokoe pacmpoctpa-
HEHHE aHTJINHCKOro OOIIero mpaBa OOYCIIOBICHO
¢ TeM, 4To AHIIMs Obula KpyIHEHIel KOJTOHWAb-
HOU JIep>KaBOX C MHOTOUYHMCIICHHBIMU KOJIOHUSIMU Ha
pa3HbIX KOHTHHEHTAX.

Kakx wu3BecTHO, OCHOBY aHTJIO-aMEPUKAHCKOM
MPaBOBOIl CEMBbU COCTABIISICT AHTIUICKOE IIPABO.
PaccmarpuBas aHIIMIICKOE MPaBO Kak CBOJ IOpH-
JIUYECKUX 00si3aTeNIbHBIX HOpM, P. JlaBun mwuiier,
4T0 «c(hepa MPUMEHEHHUST aHTIUICKOTO MIpaBa orpa-
HuuyuBaercss AHriaued u Yanbcom. OHO HE SIBIIS-
ercst Hu mpaBoMm CoemuHenHoro KopomeBcTBa, HU
npaBoM BenukoOputanuu, tak kak CeepHas Up-
nanjud, llotnanaus, octpoBa Jla-MaHia u ocTpoB
MbH HEe MOMYUHSIOTCS aHTIUHCKOMY mpaBy» ([la-
Bug, 1996: 208). B pabore A.f. CyxapeBa Taxxke
orMmeuaercs, 4to «B CoemuneHHoMm KopoisecTBe
BenukoOpuranun u CesepHoit Upnanmuu, Hapsay
C QHTVIMACKUM IPABOM, NEHCTBYIOUIUM B AHIJINHU U
VYoanbce, (HyHKIIMOHUPYET KaK COBEPIIEHHO CaMo-
crositenpHas cucrema npaso loTtnanauu. M3sect-
HBIMH OCOOCHHOCTSIMH OTJIMYACTCS M aHTIIUHCKOE
paBo, neiictytomiee B CeBeproit Upnananm» (Cy-
xapeB, 2003: 7). Ucxons u3 JaHHBIX TOJOKEHUU,
MOXHO YTBEP)KIIaTh, YTO AHTJIMHCKOE MpPaBO Kak
HallMOHAJIBHOE MPAaBO NPUMEHSIETCSI OIPAaHUYECHHO,
TOJIBKO B AHTJINH U B Y 3JIbCE.

B ropuanueckoii nuteparype BMeCTe ¢ TepMHU-
HOM «AHIJIMICKOE MPaBO», TAKKE UCIONb3YIOT Ka-
TETOPHUIO0 «AHTJIOCAKCOHCKOE MpaBoy. [lo manHOMY
Borpocy Mapuenko M.H. yrtBepxkpaer, 4To ero
yHOTpeOJIeHNe TPEACTABISAETCS HETOYHBIM C MTO3H-
[IUU KCTOPHH TOCYAApCTBA U MIPaBa, TaK KaK TEPMUH
«aHTJIOCAKCOHCKOE TMPaBO» MPUMEHUM TOJBKO K
ONPEIECICHHOMY NEPHOJY 3BOJIOLUU aHIIMHCKOro
rocynapctBa u npasa (Mapuenko, 2002: 8). Kaxk
MULIET U3BECTHBIA YUCHBIN CPAaBHUTEIBHOTO TIPABO-
BeaeHus P. [laBua, «ecth jara, KOTopas SIBJISIETCS
OCHOBOITOJIATAIONIEH B UCTOPUU AHTJIMMCKOTO TIpa-
Ba, KaKk U B UCTOopuu camoi AHriuu u EBpomsl,
— 9sto 1066 rox, xorma AHriaus Oblaa 3aBOeBaHa
HopMmaHauaMu. Ilepuos, mpeamecTBOBaBIIMI ATOM
JaTe, B AHIJIMM HA3bIBAIOT MEPUOJOM AHIJIOCAK-
COHCKOTO0 IpaBa». OH Takxke JeJaeT IpUMeYaHue,
YTO HCIIOJIb30BAaHUE TEPMHUHA «AHTJIOCAKCOHCKHI»
JUist 0003HAUCHUS aHTIIMHCKOTO WIIH aMEePUKaHCKO-
ro npaBa BCTpeyaeT HapekaHus BHe EBponelickoro
KOHTMHEHTa M KaxkeTcs TaM abcypanbiM ([laBup,
1996: 1). lanHy10 TOUKY 3pEHHS CUMTAEM BIIOJIHE
000CHOBaHHOW, TaKk KakK TOHSATHE «aHTJIOCAKCOH-
CKOE€ TIPaBO» SIBJISICTCSI YaCTHBIM K TIOHSITHIO «aH-
[JIMICKOE» MPaBO U MOAPA3YMEBAET €ro B OMpele-
JICHHOM HCTOPHYECKOM Tepuoje. Takum obpazom,
TEPMUH «aHTJIOCAKCOHCKOE TMPaBO» CIEAYeT MpHU-
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MEHSITh, KOTJIa HJIET pe4b 00 aHTJIMKHCKOM TpaBe JI0
1066 1., T.€. 10 HOPMAHJICKOTO 3aBOCBAHMSI.

Jjist TOro 4TO0BI MOHATH CYIIECTBEHHBIC OTJIH-
YU aHTJIO-aMEPUKAHCKOW CEMbH, HYXHO KPaTKO
PaccMOTpPETh UCTOPHIO €TI0 PA3BUTHSL.

B cBoem craHOBIEHHH aHIIIOCAKCOHCKas Ipa-
BOBAasi CEMbsI MPOIILIA YEThIPE TIaBHBIX dTana: 1) 10
1066 . (HOpMaHIICKOTO 3aBOEBAaHNS AHTIINH) — OT-
CyTCTBHE OOIIEro Jisi BCeX IMpaBa; OCHOBHBIM HC-
TOYHUKOM IIpaBa SIBISIUCh MECTHBIE O0bIYaM, pa3-
JIMIHBIC T KaXaoro pernoHa; 2) 1066 — 1485 rr.
(OT HOpMaHACKOIO 3aBOEBaHHS AHIVIMM JO0 YCTa-
HOBJICHUS BJIACTH JTUHACTUU TIOJIOPOB) — IICHTpa-
JIU3aIUs CTPAHbI, CO3/IaHNE B TPOTUBOBEC MECTHBIM
00BIYasiM 00IIEeTo MpaBa st Bcell cTpaHbl, KOTOPOe
OTIIPABJISIT KOPOJeBCcKue cyabl; 3) 1485 — 1832 rr.
— TepHoJ] paciBeTa OOIIero MpaBa M €ro ynajaka;
HOPMBI OOIIIEro mpaBa CTall OTCTaBaTh OT peaib-
HOW JIEHCTBUTEIHHOCTH: BO-TIEPBBIX, 0O0IIEE MpaBo
OBLIO CIUITKOM (DOPMANBHBIM M TPOMO3IKHM, YTO
CHIKaAJI0 ero 3((EeKTUBHOCTH, BO-BTOPBIX, Jeja,
KOTOpbIE OBLIO CJIOXKHO JTUOO HEBO3MOXKHO pellaTh,
onHpasich Ha 00IIee MPaBO, CTAIH Pa3pemaThCs Mo-
CpPEICTBOM BO3ZHHKIIIETO «IIPaBa CIIPABEIIMBOCTH,
KOTOPOE CaMOCTOSITEIbHO TBOPHJ aHTJIMACKHMA
Jopa-KaHIiep (TpeacTaBUTENh KOPOJIS), HCXOJS
13 MPUHIIMIIOB cripaBeanuBocTy; 4) 1832 r. — Hamm
THU — cyneOHas pedopma 1832 r. B AHrnmw, B pe-
3yJbTaTe KOTOPOW CYABH TOJIYYHIN BO3MOXKHOCTD
[0 CBOEMY YCMOTPEHHIO pelaTh IOPHINYECKHE
Jielia, ONMpasch Kak Ha o0Iee MpaBo, TaK U Ha COO-
CTBEHHOE yOeX/IeHHe CIpPaBeUIMBOCTH (T.€. TpHU
PACCMOTPEHHUU JIeN CYIbIMU IPUHUMAIOTCS BO BHHU-
MaHUe Kak 00pa3Iibl pereHus Mo J00HBIX JeIT B TIPO-
[IUIOM — CyJIeOHbIe IPENECHThI, TAK U MHEHHUE CY-
Jieil, OCHOBaHHOE Ha WX COOCTBEHHOM IOHUMaHHU
CIPaBEUIMBOCTH, — «CYABH TBOPST IMPaBO, MPABO
€CTh TO, YTO TOBOPSAT O HEM CYIBH»); pacmpocTpa-
HEHHWE JJAHHOW CUCTEMBI HA aHIJIMICKHE KOJOHUH,
IJle OHU BHEAPHUIIUCH, COTIIACYSCh C MECTHOU CIIell-
nduroit (Maryzos, 2004: 9). CormacHo AkTaMm o
cynoyctpoiictBe 1873-1875 rr. ObUIO pa3perieHo
BCEM BBICIINM CyJIeOHBIM OpraHaM paccMaTpHBATh
JleJia Ha OCHOBE OOIIero W mpaBa CIIPaBeITMBOCTH.
B coBpeMeHHBII Nepuox MOKHO OTMETHUTH TaKiKe
BOXHYIO KOHCTUTYIHOHHYIO pedopmy B Bemuko-
Opuranuu, npoBeneHHy0 B 2005 1. CornacHo AKTY
«O xoHCcTUTYIIMOHHOH pedopme» 2005 1. ObLT cO3-
naH Bepxosnslii cyn Coennnennoro KoponescTsa,
KOTOpOMY Tiepenanch cyneonbie pyrkiuu [lamater
nopaoB u CynebHoro komutera TaiHOTO coBerta.
OcHoBHas 11e1b peOpMBI 3aKITH0YaIach B pa3jiese-
HHUU BETBEH BJIaCTEl M YCHJIEHUM HE3aBHUCHUMOCTHU
CyJIcOHOI BIIACTH.

Hcxonst u3 KpaTKoit UCTOPUH PA3BUTHS aHTIIHI-
CKOTO TTpaBa MOYKHO BBISIBUTH HEKOTOPBIE XapaKTep-
HBbIC YEPThl U OCOOCHHOCTH aHIJIO-aMEPUKAHCKOM
MPaBOBOil ceMbu. B HacTosIIee BpeMsl OTIIMYUTEIb-
HbIE OCOOCHHOCTH aHTJIO-aMEPUKAHCKOHN MpaBOBOMH
CEMbH MPHUBEJICHBI B PA3JIMYHBIX pab0OTaX MCCIEIO0-
BaTelell CpaBHUTEIIBHOTO MpaBoBeaeHus — JlaBuma
P., beneix B.C., Canmosa A.X., Tuxomuposa FO.A.
u ap. B naHHO# paboTe MbI HPEANPUHSIIA MOMbIT-
Ky 00OOIIMTH BCE MaTepUANBl M M3JI0KUTH Han0o-
Jiee Ba)KHBIC, KOHIIETITyaJlbHBIE €r0 OCOOEHHOCTH
B CPAaBHEHUU C POMAHO-TEPMAHCKOH IPAaBOBOI
ceMbeil.

Bo-mepBBIX, cTpyKTypa mpaBa — oOree mpe-
nenenTHoe mpaBo (Common Law), mpaBo cmpa-
BeumBocTH (Law of Equity) m craryTHOe mpaso.
Kax u3BecTHO, o011ee mpaBo pa3paboTaHo HA OCHO-
BE pe3yJIbTaTOB OT/CIBHBIX Cy/IeOHBIX Aen. Kaxnoe
CcyneOHOe JIeJI0 TOCTYKHUIIO OCHOBAaHUEM JIJISI CYXK-
JIEHUS O CIIeYIONIeM Cllydae aHaJIOTHIHOTO Xapak-
Tepa. Ha mpoTsbkeHUM CTONETHH U MHOTHUX ThICSY
CyIeOHBIX JIeT ATOT IMPOLECC MPHUBEN K CO3/IaHUI0
[IEJIOTO psifia 3aKOHOB, OXBATHIBAIOIINX OOJBITHH-
CTBO aCIIEKTOB OOIIECTBA MU OCHOBAHHBIX Ha MPHUH-
MIax, OOIIUX IS OOIIECTBA B LIEJIOM.

OmHOW M3 OTIWYUTEIBLHBIX YepT OOIIero mpasa
SIBJIIETCSL TO, YTO OHA Pa3BUBACTCS IyTEM HCIIOJIb-
30BaHUs, 2 HE HaBSI3bIBACTCS KOAH(DHUIIMPOBAHHBIM
3aKOHOJIaTEIbCTBOM, KaK B POMaHO-T€pPMaHCKON
[IPaBOBOM CEMBbE.

Kak u3BecTHO W3 UCTOPHH aHTJIMKCKOTO TPaBa,
MPaBO CIPABEIUTMBOCTH CKJIAJIBIBAJIOCh M3 pelle-
HUI JIOpAa-KaHLJepa U cyliecTBoBaio ¢ XV B. 110
cyneOHoit pepopmber 1873-1875 rr., B pesynbrare
KOTOPOW TIPOM30IILI0 OO TMHEHNE TIPaBa CIIpaBe/-
JIUBOCTHU C OOIIIUM IPABOM.

XOTsI MHOTHE aBTOPHUTETHBIC y4YEHBIC, B TOM
yucae Mopo3zosa JI.A., oTMe4aroT ero BOCHOJHSIO-
IYI0, JONOJHUTEIBHYIO POJIb B aHTJIUICKOM ITpaBe.
ABTOp TPUBOJIUT JIOBO/JIBI, YTO «IIPABO CIIPABEIIIH-
BOCTH TIPEJCTABIIIET COOON COBOKYITHOCTH HOPM,
c(hOpMHPOBABIINXCS U3 PELICHU JOpaa-KaHIyIepa,
KOTOPBIM JICHCTBOBAJ OT MMEHHU KOPOJISl MPH pac-
CMOTPEHHH KAJI00 Ha PEIICHHS OOBIYHBIX KOPOJIEB-
CKUX cynioB. [Ipu 3TOM ero perieHns OCHOBBIBAIKMCH
Ha «KOPOJICBCKOM CIPABEITUBOCTIY M BOCIIOIHSIIH
poOessl B 00IIIeM IpaBe, BHOCHIH KOPPEKTUBEI B
JeSITeIbHOCTh  KOPOJIEBCKUX cynoB» (Mopo3zosa,
2010: 10). CrpmwxaxkoB B.A., ananu3upys maHHoe
MIPaBo, BIIOJIHE 0OOCHOBAHHO OTMEYAET, UYTO «IIPABO
CHPaBEJIMBOCTI» TPEJOCTABISLIO 3aIUTy Ooee
IIMPOKOTO KpyTa IpaB, a TakkKe OoJbIlee Pa3HOo-
Opasme Cpe/ICTB WX 3alTUTHI 10 OTHOIIECHUIO K 00-
memy npaBy» (Ctpuxaxos, 2015: 11).
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Awmanranuena A.3.

Takke U3BECTHO, YTO CTaTyTHOE MPaBO COCTOUT
13 [IMCAHBIX 3aKOHOB, IPUHSATHIX 3aKOHOAATEIbHBIM
opraHoM. B mocneaHee BpeMsi pojib CTaTyTHOTO
MpaBa 3aMETHO YCUJIMBAETCS, a TaAKXKE KOJIMUYECTBO
MIPUHAMAEMBIX 3aKOHOB B Pa3HBIX OTpacisx oOrie-
CTBa MOCTETEHHO Bo3pacTaeT. Tak Kak B cofepixka-
HUU CTaTyTOB HET TaKOU Ka3yHUCTUYHOCTH, JIJISl IPHU-
MEHEHHsI Ha MPaKTHKE OHU TPeOyIOT MallbHEHIIIero
CyJeOHOT0 TOJNKOBaHHS, XOTs (OPMATIBLHO OHH Jeii-
CTBYIOT C MOMEHTa UX u3fganus. Ha mpaktuke cra-
TYThI IPUHUMAIOTCS JIJIs1 BHECEHUS B ICUCTBYIOLLIEE
MpaBO HEOOXOIUMBIX JOMOJTHCHUA U U3MEHEHUH, a
TaK¥Ke JJIsl TOTIOJTHEHUS TIOJIOKEHHUH 00IIero mpasa
WJIM [IPaBa CIPaBeJIMBOCTH.

Poccuiickuit yuensiii bensix [.I'. onpenenser,
YTO «CTaTyTHOE MPaBo (pOpMHUPYETCs MapIIaMEHTOM
[0 TAKKM BOIIPOCaM, C KOTOPBIMH ILIOXO CIPaBU-
THch OBl cylleOHBbIE OpraHbl B paMKax OOIIero mpa-
Ba. [IpuMepom cTaTyTHOIrO IpaBa sBIAETCA KOPIIO-
patuBHOe nipaBo (bensix, 2016: 12).

Ilo cpaBHeHMIO ¢ 3TUM, NMPABO B POMaHO-TEp-
MaHCKOW NpPaBOBOM CEMbE TPATULUOHHO IEIUTCS
Ha myOJIMYHOE ¥ 9acTHOE. DTO OJIMH W3 TIPU3HAKOB
BIIMSIHUS HA HUX PUMCKOTO IIpaBa. Torma Kak B aHr-
JIO-CaKCOHCKOH NPaBOBOM CEMbE OTCYTCTBYIOT Ka-
KHe-TH00 SIPKO BBIPaKCHHBIE TIPU3HAKH pEIeTIHN
PUMCKOTO TIpaBa.

Bo-BTOphIX, CyneOHBIN TpereAeHT Kak oOcC-
HOBHOM MCTOYHHK IpaBa B aHIJIO-aMEPUKAHCKOM
IpaBoBOi ceMbe. McTOUHMKaMu mpaBa B aHIJIO-
aMEpPHKAaHCKOW CeMbe SIBISIOTCS CyAeOHbIE mpe-
[EJICHTHl, IapJaMeHTCKHE CTaTyThl, OOBIYaH,
noktpuHa., OHaKo, Cy/1eOHBIC MPEILCICHTHI 3aHH-
MalOT BEAYUIYIO POJb CPeAU UCTOUYHUKOB IpaBa,
TaK KaK OHHM NPHUACPKUBAIOTCS OJHAXKIbl IPUHS-
TOTO TPELEJCHTHOTO MpaBa M B APYTUX aHaJo-
TUYHBIX JeTax.

Kak numer xommapatuBuct CangoB A.X., «B
OTIIMYHE OT Cy/eH CTPaH POMaHO-TepMaHCKON Ipa-
BOBOW CEMBH, CYJIbsi CTpaHbl OOIIETO MpaBa «IIPH-
MepsieT» KOHKPETHOE JEJI0 HE K IPaBUIaM JIEUCTBY-
IOIIe} HOPMBI TIPaBa, a K CYIIECTBYIOIINM CXOHBIM
cyneonbIM npeneaentam» (Caumos, 2003: 6).

OO0men3BecTHO, 4YTO B POMaHO-TEPMAHCKOM
MPaBOBOI CEMbE€ HOPMATHUBHO-IIPABOBOU aKT SIBJISI-
€TCsl OCHOBHBIM MCTOYHUKOM IpaBa.

B-TpeTbux, B aHIIMIICKOM MpaBe OTCYTCTBYET
cTporasi orpacieBas KiacCH(UKaIus, pasrpaHu-
YUBAIOTCA BaXKHbIC MPABOBBIC UHCTUTYTHI — MPABO
COOCTBEHHOCTH, TPaBO IUI], MPAaBO KOHTPAKTOB
(moroBopoB). Oty ocobenHocth KoxeBHukoB B.B.
0OBSICHSIET TE€M, UTO BCE Cy/Ibl UMEIOT OOLIYIO IOpHC-
JUKIIMIO, T. €. MOTYT pa30MpaTh pa3Hble KATeTOPHH
nen; 0) nuddepeHHanus ¥ TPYNIAPOBKA HOPM
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IIpaBa MPOKMCXOIUT HE 10 OTPACISM, & TI0 HHCTHTY-
taM (KoxeBuukos, 2015: 13).

B-ueTBepThIX, IS CTpaH aHIVIO-AMEPUKAHCKON
MIPaBOBOI CEMbH HE XapaKTepHA CHCTEMAaTH3aIlHs
1 KOAU(HUKAIK 3aKOHOJATEeIhCTBA. bOIBIIMHCTBO
YUYCHBIX OTMCYAIOT, YTO AaXXE €CJIM U UMECIOTCA KO-
JICKChI, OHM HOCST MHOW XapakTep, YeM KOJEKCHI
CTpaH pPOMaHO-TE€pPMaHCKOW MpaBOBOM ceMbH. Tak,
Bo MHorux mrarax CIIA cymecTByOT rpaxmaH-
CKHE W TPaXKIAHCKHE IPOIECCYaIbHBIC KOJEKCHI,
HO OHH TIPEACTABISAIOT COOOW pe3yJbTaT KOHCOJH-
Jaluvu 1mpaBa, 4TO U OTINYACT UX OT eBpOHeﬁCKHX
kojekcoB (Cawmmos, 2003: 6). DTy 0COOCHHOCTH
MOHO OOBSCHHUTH TEM, YTO HOPMBI OOIIEro MpaBa
— 3TO IMOJIOKEHUS U3 PEIICHUH KOPOJIECBCKUX CYJIOB,
KOTOpBIE OBLIN TECHO CBSI3aHbI C 00CTOSITEITLCTBAMHE
KOHKPETHOTO JIela M PacCYMTAHbl Ha pa3penieHue
9TOrO JIeNla, & He Ha YCTAaHOBJIEHHE OOIIUX MpPaBUII
ITOBEJICHUS JIJISl IIUPOKOTO KPyra CIyvaeB.

B-miATRIX, HOpMa 00IIEro mpaBa HOCHUT Ka3zy-
UCTHYECKUH (MHAMBHUIYaJIbHBIN) Xapakrep. ITO
00yCIIOBIIGHO TEM, 4YTO B aHIJIO-aMEPHKAHCKOU
MIPaBOBOM CEMbE HOPMBI SBISIOTCS PE3YIHTaTOM
CyJeOHBIX pELICHUH W HalleJIeHbl Ha pa3pelicHue
cnopa. Torma kak HOPMBI B POMaHO-T€PMaHCKOU
MPaBOBOM CEMbE HOCAT OOIIMA XapakTep W TMpel-
Ha3HA4YCHBI JId PETYJIHMPOBaHNA BCEX BO3MOXKHBIX
CITy4aeB.

B-mecThIxX, mpropHTET MpOIecCyaIbHOTO Tpa-
Ba Iepe]] MaTepualibHBIM. JTa yepTa 00ycIoBiIeHa
pa3BHUTHEM OOIIETro MPaBa U MIMPOKUM MPUMECHEHU-
€M CyJeOHBIX TPENeeHTOB MPH pa3pemieHu  J1e.
Wznarast 3Ty OCOOEHHOCTH aHTIIO-aMEPUKAHCKOU
MIPaBOBOM ceMbH, uccienoBaTens KoxxeBankos B.B
MUTIIET, «ECITH Ha KOHTHHEHTE MHTEPECYIOTCS, KaK
periaMeHTUpPOBaHA JlaHHAsl CUTyalusi, TO B AH-
[JIMK — B KaKOM TOPSIJIKE OHA MOKET OBITh PaccMo-
TpeHa, 4TOObI MPUNTH K MPABUIBHOMY CyIeOHOMY
pemenuto. [IpeneaeHTHOE MpaBo — 3TO MPaBO TIpe-
AMYIIECTBEHHO CyAeO0HOe, HITU IPOIECCYaTbHOE
(KoxxeBamkoB, 2015: 13). JlanHas 0coOEHHOCTH
ObLTa BBICJICHA M3HAYAIBHO B pa0OTe M3BECTHOIO
yuenoro JlaBuna P., B KOoTOpo#l OH OTMeUaeT, 4To
«TIpolIecCyaabHbIe BOMPOCH! BBIIBUTAIUCH HA TIEp-
BbIW TUIAH JUIsl QHTJIMACKUX IOPUCTOB... IOTOMY YTO
MaTepuanbHOe aHrimickoe mpaso 10 XIX Beka
OBLIIO Ype3BBIYAHHO OECPOPMEHHBIM U HEUCTKHM)»
(daBum, 1996: 1).

Jis IpoBe/ieHNsI CPAaHUTEILHOTO aHAIH3a JIBYX
MIPABOBBIX CEMEH TakyKe HEOOXOIUMO BBHISBUTH OT-
JIMYUTCIIBHBIC YCPTHI pOMaHO-I‘epMaHCKOﬁ ImpaBo-
BOH CEMBbHU.

Kax u3BecTHO, poMaHO-TepMaHCKas MPaBOBAS
CeMbs BKIIIOYAaeT B ceOsi OOJNBIIYIO 4YacTh CTpaH
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Adpukn, Bce crpanbl JIaTHHCKOI AMepuKH, cTpa-
geI bamwxuaero Bocroka, Slmonmro, MHmoneH3mnio u
CTPaHbl KOHTUHEHTAJIILHON EBPOIIBIL.

PomaHno-repmaHckas npaBoBasi CEMbsI CUUTACT-
Cs caMOM JIpeBHEHN M3 BCEX MPABOBBIX CEMEN MUpa.
Kak u3BecTHO, OCHOBa pOMaHO-r€pMaHCKOM MPaBo-
BOH cembH Oblia 3anokeHa B [IpeBHEpUMCKOM Tro-
cynapctBe. Ilo muenuto PacckazoBa JLII., «kak
TaKoBas POMaHO-TepMaHCKasi CHUCTeMa IOSBISAET-
ca B XII-XIII BB., T. €. mocie peuenuuu B EBpone
puMckoro mipaBa» (Pacckasos, 2015: 14). Takxe aB-
TOp TPUBOJUT PA3bICHEHUS 10 MOBOAY OOBEKTHB-
HBIX TIPUYHMH HA3BaHUS JaHHON CEMbU KaK «CEMbH
KOHTHHEHTAIBHOTO TPaBay, «CEMbU IMBHIHLHOTO
npaBa». CoryiacHO €ro J0BOJaM, «MHOTJa JaHHAas
MIpaBoOBasi CEMbsl HA3bIBAETCSI CEMbEH KOHTHHEH-
TAJBHOTO TPaBa, YTO TOJYEPKUBAET PUHITUITHAIH-
HOE pa3In4he POMAHO-TEPMAHCKOTO IpaBa, BO3-
HUKIIEro Ha EBporieiickoM KOHTHHEHTE, OT 001Iero
MpaBa, BO3ZHHUKIIETO Takke B EBpore (B AHIIHH),
HO 3a IpeneraMy 3TOro KOHTHHEeHTa. Paccmarpu-
BaeMas MIPaBOBasi CEMbs HA3bIBAETCA TAKIKE CEMbEH
[IUBHJILHOTO (TPa’kIaHCKOT0) TIpaBa, BO3HHUKIIIETO
OT JJATWHCKOT'O TEPMHUHA «IUBHIBHOE TPaBO» («jus
civily), o3HaYaBIIETO pacHpOCTPaHEHUE PUMCKO-
ro IpaBa JIMIIb HA PUMCKUX TPKIAH («CIVes»).
B »TOM cnyuyae moka3pIBaeTCs OrpOMHOE BIIHSHHE
PUMCKOTO TIpaBa Ha MPaBO CTPaH KOHTHHEHTAIBHON
EBponer»y (Pacckazos, 2015: 15).

MoxHo BBIACJIUTh HECKOJBKO OTJIMYHUTCIBHBIX
0COOEHHOCTEH  POMAaHO-TEPMaHCKOW  MPaBOBOH
CEMbBH:

Bo-nepBbIX, 1aHHast mpaBoBasi CeMbs OCHOBaHa
Ha PumckoMm mpaBse. B nurepatype Hauano uCTopuu
POMaHO-Te€pPMaHCKOM MPABOBOM CEMbH ONPEACIISIIOT
XII Bexom (Kymmosa, 2013: 16), koraa mporcxo1ut
npouecc Bo3poxxaeHust aHTUYHON KynbTypsl. Tak-
K€ BCEM M3BECTHO, YTO POMAHO-T€PMaHCKask TIPaBO-
Basi ceMbsi c(hOpMHpOBAIACh HA OCHOBE HM3Y4CHUS
PUMCKOTO TIpaBa B UTAIBSHCKUX, (DPaHIy3CKHX U
FEPMAHCKUX YHUBEPCUTETAX, co3AaBIIuX B XI[-X VI
BB. Ha 0a3e CBoja 3akoHoB FOcTuHMana o6uryro as
MHOTHX €BpPONEUCKHUX CTPaH IOPUINYECKYIO HAyKy
(HdaBum, 1996: 1). U ceiiuac nanHas mpaBoBas CEMbs
(YHKIMOHUPYET HA OCHOBHBIX MOHSTHSIX, TPUHIIN-
rax, MPaBOBBIX WHCTUTYTaX 3aWMCTBOBAHHBIX W3
PUMCKOTO TIpaBa.

Bo-BTOpBIX, equHas nepapXxuyecKud MOCTPOECH-
Hasl CUCTEMa MCTOYHUKOB IHCAHOTO IpaBa, JOMH-
HUPYIOIIee MECTO B KOTOPOH 3aHUMAalOT HOPMaTHB-
HBIE aKTHI (3aKOHOAATENLCTBO). B maHHO mpaBoBOi
CeMbe HCTOYHUKAMH NpaBa SBJISIFOTCS 3aKOHBI, O0bI-
yau, cyZeOHas MpakTUKa, IOpUANYEcKas TOKTpUHA.
3aK0OHBI IMPUHUMAIOTCA 3aKOHOJATCIIbHBIMU Opra-

HaMU JUIs PEryJIHPOBaHUS BaXKHBIX OOIIECTBECHHBIX
OTHOIIIEHUH W 00JamaroT BBICIICH IOPHINYCCKOMH
cuioi. B cTpaHax poMaHO-repMaHCKON MpaBOBOM
CEMBbU 3aKOHBI MIOPOXKIAIOT MPABO M MPUMEHSICTCS
MIPUHIINIT «BEPXOBEHCTBO 3aKOHA». OCHOBHBIM 3a-
KOHOM CTpaHbl CYUTACTCA KOHCTUTYLIMS, B KOTOpOﬁ
3aKpeIUICHbl OCHOBHBIE TIPaBa U CBOOOIBI TPaXK/IaH,
a TakKe 0053aHHOCTH TOCY/IapCTBa U IpaXK/TaHuHa, &
TAKXKC IMOJIHOMOYHA I'OCYAapCTBEHHLIX U BJIACTHBIX
CTPYKTYp. Takke BaXKHYIO POJIb UMCIOT KOJIEKCHI —
KOAM(HUKAIIMOHHBIE aKThl, B KOTOPOM OOBETMHEHBI
A CUCTEMATU3UPOBAHBI HOPMBI IIpaBa, PEryaupyro-
1IMe ONpeAeicHHYI0 cdepy OOIIECTBEHHBIX OTHO-
LICHUH.

B-tperbux, aenenue npas Ha otpacnu. IIpaso
JISITCS. HA OTJCIIbHBIC OTPACIH, TAaKUE KaK Tpax-
JTAHCKOE€ TPaBO, aIMHHUACTPATUBHOE TIPaBO, TPYAO-
BOE IIPaBO, YTOJIOBHOE NPaBo. Y KaXJIOH OTpaciu
MpaBa €CTh CBOHM NpEAMET, METOIbl U MPHHIIUIIBI
pEeTyIupoBaHus.

B-4eTBepThIX, 3aKOHOJATENBECTBO HOCUT KOIH-
¢uurpoBaHHBI XapakTep. Bo MHOTHX crpaHax
(®panmus, Ascrpus, ['epmanus, Urtamus, cTpaHbl
CHI u 1.1.) poMaHO-TepMaHCKOH TPaBOBON CEMbHU
CYIIECTBYIOT TPaKAAHCKHE, TOPTOBBIE, YTOJOBHBIE
KOJIEKCBHI MJTH CBOJIBI 3aKOHOB (ynoskeHus). [1o cpas-
HEHUIO C 3TUM MIPU3HAKOM, B CTpPaHaX aHIJIO-aMepH-
KaHCKOH MTPaBOBOM CEMbH CTaTyThl CHCTEMATH3HUPY-
FOTCS TTyTE€M KOHCOJIHIAIHH.

B-niaThIx, onTHMaabHas 000OIIEHHOCTh HOP-
MBI 1paBa. B poMaHO-TepMaHCKOW MPaBOBOM ceMbe
HOPMBI CO3/IAIOTCSl 3aKOHOATEIHHBIMU OpraHaMH
U PEryJMpyroT OOILISCTBEHHbIC OTHOIICHHS B OII-
TUMalbHO 0000IIEeHHOM BHE, T.€. OHH HE MperHa-
3HAYEHBI JJIs1 pa3pelieHrss KOHKPETHOW eMHUYHON
CHUTyaIHH.

CornacHO MHEHHWIO H3BECTHOro yuenoro Jla-
Buaa P., «mpaBoBas HOpMa pPOMaHO-T€PMaHCKON
HpaBOBOfI CCMbHU SABJIACTCA YEM-TO CPCIHUM MEKIY
pelIeHeM CIopa — KOHKPETHBIM NPUMEHEHUEM
HOPMBI — W OOIIMMH MPUHITATIAaMU TipaBay (JlaBwm,
1996: 1).

O000111as1 BBIIMIEH3T0KEHHOE, XOTEIU OBl OT-
METHUTbh, YTO AHTJIO-CAKCOHCKAs W POMaHO-TepMaH-
CKasi TIpaBOBbIE CEMbH O00IaJal0T HCTOPUYECKH
CIIOXHBIIUMUCS TPAJAUIUIMUA M OCOOCHHOCTSIMH.
Kak ormeuanock B nmuTepaType, «CTpaHbl POMaHO-
TepMaHCKOro IpaBa M OOIIEro mpaBa HEOJHOKpAT-
HO COIPHKACAINCH Ha NPOTSHKEHUU BekoB. OOmiee
MPaBO W CETOAHS COXpaHSeT CTPYKTYpy, BechbMa
OTJIMYAIONIYIOCS OT TpaBa POMaHO-TEPMaHCKOM ce-
MbHU, HO TIPU ATOM BO3POCIIa POJIb 3aKOHA U METOIBL,
WCTIONb3yeMble KaXKIIOW M3 ITHUX ceMeH, cOnm3u-
muck. Hopma mpaBa Bce Oojiee 1 00j1€e TOHUMAETCSI
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B CTpaHax OOILEro mpasa TaK e, Kak U B CTpaHax
POMaHO-TepMaHCKOW CEMbH, W W3 ITOTO CIIEAyeT,
YTO, M0 CYIIECTBY, U TaM H 3/IECH IO PSILy BOIPOCOB
MPUHAMAIOTCSI OYEHb CXOAHBIE PELIEIIHUS, OCHO-
BAHHBIE HA OJJHOM U TOM K€ Uee CIPaBEIMBOCTI»
(HdaBum, 1996: 1).

COmmKkeHre MPaBOBBIX CeMel (FopuauuecKast
KOHBEPTeHIIHMSI) B YCIOBHUSX TIOOANHM3AINN TIPEa-
MoJjlaraeT BHEAPEHHE OTJIENbHBIX MPABOBBIX KOH-
CTPYKUMH, WHCTUTYTOB B HAalUHOHAJIBHOE IPAaBO
KakoW-mnOo cTpanbl. Kak crmpaBemImBO oTMedaeT
poccuiickuii yuenslii TpetbsikoBa O./l., «topuau-
YyecKass KOHBEPIreHIMs MPaBa U MHBIX COLMAJIbHBIX
HOPM TTO3BOJISIET 00OTaTUTh W Pa3HOOOPA3UTH Tpa-
BO, NPUOJHM3UTH €r0 K PealbHbIM OOIIECTBEHHBIM
ornomenusim» (Tperwsikosa, 2012: 17). B nons3y
MHTEerpaunu 1Byx npaBoBsIx ceMeid E. C. TymaHsHI
MIUIIET, YTO «B HacTosmiee Bpemst B EC B3aumoeii-
CTBYIOT JIBE IIPABOBBIE CEMbU: POMAHO-T€PMaHCKast
(cTpaHBI KOHTHHEHTAJIEHON EBpOIBI) W aHTIIOCAK-
coHckas (BenukoOpuranus). C o1HOM CTOpOHBI, B
pOMaHO-TepMaHCKOM IpaBe HAOIIOAAeTCs CyIle-
CTBEHHOE TOBBIIICHUE 3HAYEHHS TIpeleIeHTHON
IIPaKTUKH, a C APYroi — XapaKTepHOU TeHACHUUEN
pasBUTHsL OOLIErO MpaBa SBISETCS paclpocTpa-
HEHHE 3aKOHOJATEILHOTO BIUSHHUS Ha pa3BUTHE
OOIIECTBEHHBIX OTHOIICHUH M YCHIICHHE KOIU(H-
Kallil HOPMaTHBHO-NIPaBoBOM 0a3bl» (TymaHsHI,
2015: 18).

Taxxe XoTenu MPHUBECTH SPKUM MpuMep cOIH-
JKEHUSI IByX ITPABOBBIX CEMEI B COBPEMEHHOM MHUpE.
Ecnu pacemotpers B pamkax CHI', To ¢ 2008 rona
PecryOnka ApMeHUsI TiepeHsiia aHTI0-aMEepPHKaH-
CKYIO 4YepTy W BHeIpWiIa CyJcOHBIH NMpeueieHT B
CBOIO PaBOBYIO cucTeMy. B cooTBeTcTBUY C 1. 4 CT.
15 CynebHoro kozekca, «000OCHOBaHHUS CYAeOHOTO
akta Kaccannonsoro cyzaa win EBponelickoro cyna
0 TIpaBaM 4elloBeKa (B TOM YHCIIEe TOJKOBAaHUS 3a-
KOHA) IO JIeNTy, UMEIOILIEMY OTpe/IelieHHbIC (haKTH-
YecKre 00CTOSATENbCTBRA, SABISIIOTCS 00S3aTeNbHBIMU

JUTSL Cy/ia TIPY PACCMOTPEHUH JIeJia IO aHAJIOTHYHBIM
(hakTHYEeCKM OOCTOSITENLCTBAM, 32 HCKIIIOYEHH-
eM clydas, KOTJa IMOCIeIHHH, NPUBOJS BECOMbBIE
apryMeHThI, O0OCHOBBIBAET WX HEMPHUMEHUMOCThH
K JITaHHBIM (PaKTHYECKHM OOCTOSITEIhCTBAMY», ITO
03HaYaeT, 4TO CyACOHbIA NMPElEeCHT BhICTYNACT B
KayecTBE OJHOTO M3 MCTOYHHKOB HALMOHAIBHOI'O
mpaBa B Pecrrybnmuke Apmenns (CyneOHBIN KomeKe
Pecniy6muxu Apmenns, 2007: 19). Emie oqauM npu-
MEpOM KOHBEPTCHIIUH JaHHBIX IPABOBBIX CEMEH
MOXKHO CUWTaTh BKJIIOYEHHE B POCCHUICKOE Tpax-
JTAHCKOE 3aKOHOJIATEILCTBO HEKOTOPBIX 3JIEMEHTOB
HHCTUTYTa 3crommens (estoppel) w3 aHrnmickoro
npaBa. Tak denepanbHbiM 3aKOHOM P® ot 7 mas
2013 r. Ne 100-®3 mynkr 5 crathu 166 'K uznoxen
B HOBOH pelakiyM, COrJacHO KOTOPOH, eclii oaHa
CTOpOHa JeiicTBOBaia JO0OPOCOBECTHO, MOJArasch
Ha MOBEJICHHE JIPYTOil CTOPOHBI, TO 3asiBIICHHE JIPY-
O CTOPOHBI O HEACHCTBUTEIBLHOCTH CACIKH HE
nmMeet mpaBoBoro 3HaueHu (I'K PD, 1994: 20).

3akiouyeHnne

Tem He MeHee, CTOUT OTMETHTBD, UTO JIt00as mpa-
BOBasi KOHCTPYKIIMS HEPA3pBIBHO CBs3aHa C HMCTO-
pudeckuMu (pakTopaMu, IOPUANIECKON KYIbTYPOi
OO0IIIeCTBa, U €€ YCIENIHOe BHEIPEHUE 3aBHCUT OT
MHOTHX cOUMaNbHBIX (akTopoB. [lo manHOMY BO-
npocy MHenue akagemuka HAH PK CynelimenoBa
M.K. siBisieTcs BEpHBIM, KOTOPBII CUMTAET, YTO «K
MMIUIEMEHTAINM aHIJIMHCKOTO MpaBa cIeaAyeT MO-
XOAMTh OYEHb OCTOPOXHO. HeoOxomumo Tarke
T depeHIUPOBAHHO TOAXOJUTh K UMILIEMEHTa-
LU Pa3IMYHBIX WHCTUTYTOB aHTIUMCKOTO TpaBa»
(Cyneiimenos, 2015: 21). B cBs3u ¢ 3TM, cumnTa-
€M, YTO MMIUIEMEHTAIUsl OTIEIbHBIX 3JIEMEHTOB
AHTTIMIICKOrO MpaBa B HAIMOHAJIbHOE 3aKOHOJa-
TENBCTBO JIOJDKHA OBITH OCYIIECTBJICHA C OOJIbIIeH
OTBETCTBEHHOCTBIO U C YYETOM OIIbITa B MHPOBOM
MIPaKTHKE.
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MOAOXEHUE XEHLUNH
B UICTOPNYECKOM PA3BUTUN KASAXCKOTO OBLUECTBA

[MpaBoBOe MOAOXKEHME >KEHLIMH B TPAAMLMOHHOM Ka3axCKOM OOLIECTBE OTAMYAAOCh GOAbLLEN
CTerneHbio CBOOGOAbI M 3aALUMILEHHOCTM MO CPABHEHUIO C TMOAOMKEHMEM >KEHLMH APYruMX CTpaH
CpeaHein Asmn. Kazaxckme XKeHLMHbI He 3aKpbiBaAM AMLIO MOKPbIBAAOM, HE 3HaAM 3aTBOPHMYECTBA,
IOHOLIM M AEBYLIKM MOAb30BAAMCb CBOOOAON OOLLIEHMS. DTO OKa3blBAAO 3HAUYMTEALHOE BAMSIHME Ha
BOCMMTATEeAbHbINI MPOLECC MOAPACTAIOLLEro MOKOAEHMs. B Kasaxckom obuecTBe He CylecTBOBaAO
OPOLLUEHHbIX AETEM, UMYLLIECTBEHHOE MOAOXKEHME XKEHLLMH ObIAO YeTKO oTperyAnpoBaHo. Creumnduka
TPAAMLMOHHOIO MpaBa Ka3axoB 3aKAKYAAACh B GEPEXKHOM M BHMMATEALHOM OTHOLIEHUM K POAOBbIM
CBSI39M, COXPAHEHUM LIEAOCTHOCTM CEMEMHOM COBCTBEHHOCTM, 3allMTe MHTEPECOB KaXKAOrO YAeHa
obuectsa. B 310 CBA3M BasKHbIM MOMEHTOM B MCTOPUM 0BbIYHOTO MpaBa Ka3axoB CUMTAETCS NOSIBAEHUE
cBoAA 3akoHOB «KeTi XKaprbl», BKAIOYABLIEr0 CeMb OCHOBHbIX Pa3AEAOB. B cTaTbe paccmatpumBsaioTcs
MOAOXKEHUS, PEryAMPYIOLIMe CeMeMHO-GpayHble 1 MMYLLECTBEHHbIE OTHOWEHMS, a TakKe MOAOXKEHNS,
yCTaHaBAMBaIOLLME HaKa3aHWe 3a COBEpPLUEHME MPECTYMNAEHUIA, COBEPLUAEMbIX B OTHOLUEHUM XKEHLLMH.

KatoueBble cAoBa: KasaxcTaH, >XeHlmHa, o6bluaii, NpaBo, HakasaHue, NPecTyrnAeHue, 3aKoH, 6pakx,
obuiectBo, Taby.
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Status of women in the the historical development of kazakh society

The legal status of women in traditional Kazakh society was more free and more secure than status
of women in other countries of Central Asia. Kazakh women did not cover their face with a blanket, did
not know seclusion, young men and women enjoyed freedom of communication. This had a significant
impact on the educational process of the younger generation. In the Kazakh society there were no aban-
doned children, the property status of women was clearly regulated. Specificity of the traditional Kazakh
law consisted in careful and attentive attitude to family ties, preserving the family property’s integrity,
protecting of each member’s of society interests. In this regard, an important moment in the history of
Kazakh customary law is the appearance of the code of laws «Zheti Zharry», which included seven main
chapters. The article deals with provisions regulating family-marriage and property relations, as well as
provisions that establish punishment for crimes against women.

Key words: Kazakhstan, woman, custom, law, punishment, crime, law, marriage, society, taboo.
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Ka3ak KOFambIHbIH, TAPUXU AAMYbIHAAFbl dMEAAEPAiH, XKaFAakbl
ABCTYPAI KasakK, KOFaMblHAQFbl BMEAAEPAIH KYKbIKTbIK >Kafaanbl OpTa A3uns eaasepiHAeri

SMEAAEPAIH KYKbIKTbIK >KaFAQMbIMEH CAAbICTbIPFAHAQ EPKIHAINIMEH, KOPFaAybIMeH epeKlleAeHAl. Kazak,
aiteaaepi 6eTTepiH xannaraH, 60306aAa XiriTrep MeH 60MXKETKEH Kbl3Aap epKiH ConAeckeH. bya aAacTyp
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ecin KeAe >aTkaH yprakTbiH TopbueciHe epekuie acep eTkeH. Kasak KofamblHAQ TaCTaHAbI, XXeTiM
6ararap AereH TYCiHiKk 60AMaraH, 9MeAAEPAIH MYAIKTIK >Kafaaibl HAKTbl anKbiHAAAFaH. KasakTapAbiH
ASCTYPAI  KYKbIFbIHbIH ©3reLleAiri TyblCTapblHa AEreH KamKopLibiA, MeripbaH Ke3KapacTapmeH
cuMnaTTaAaAbl, OTOACBIABIK, MEHLLIK KYHABIAbIFbIH CaKTay, KOFaMAafrbl 9P0ip TYAFaHbIH, KbI3bIFYLLbIAbIFbIH
Kopray 60AbIN TabbiraAbl. KasakTapAblH >Kail KyKblK TapuMXbIHAA €H MaHbi3AbIChbl «KeTi >Kapfbi»
3aHAAPbIHbIH, LWbIFybIMEH OaiAaHbICTbl. MakaAaaa OTOACbIAbIK-HEKE >XOHE MYAIKTIK KaTblHACTapAbl
peTTenTIH XKarAarAap, COHbIMEH KaTap aeAAepre KaTbICTbl XKaCaAFaH KbIAMbICTapFa »Ka3a TafanblHAQY

epexxeAepi KapacTblpblAAAbI.

Tynin cesaep: KasakcraH, anea, ABCTYP, KYKbIK, XKa3a, KbIAMbIC, 3aH, HEKe, KOoFam, Taoy.

BBenenne

TTonoxxenue >KEHIIMHBI B OOIECTBE — MOKa3a-
TE€Jb, OTPAKAIOUINI OCOOCHHOCTH COLMAIBHO-TIO-
JUTHYECKOTO0 YCTPOWCTBA TOCYNApCTBA, €ro JKO-
HOMHUYECCKOT'O paSBI/ITI/Iﬂ, MECTOAO0B praBHeHI/IH,
MPaBOBBIX YCTAHOBOK, YPOBHS KYJIBTYPBI U OOIIE-
CTBEHHOI0 camoco3HaHus. CIOPbI O POJIM JKEHIIH-
HbI B O6HICCTBG, cec HpaBOBOM IIOJIOKECHUHN U COIln-
aJBHOM CTaTyCe CYIIECTBOBAIM Ha KaXKJIOM JTarie
HUCTOPUYECKOTO Pa3BUTHSI TOCYAApPCTBA, MPH STOM
Ha KaXJIOM M3 HHUX CYIIECTBOBaJa CBOSI OCTPOTA U
XapakTep MOCTAHOBKH MPOOIIEMBI.

OO011IeU3BECTHO, YTO COBPEMEHHOE IIOJI0XKCHHE
skeHIIMH Ka3zaxcrtaHa BO MHOIOM  ONpeACIIsiCTCs
HUCTOPUYCCKAM DPa3BUTHEM CTPAHBI, CIOKUBIIIH-
MUCSI HAllMOHAJIBHBIMU TPAAUIIUSAMH, CHCIH(PHKON
COIUAJIBHBIX OTHOH_IeHI/Iﬁ U MHOT'UMH ):[pyI'I/IMI/I 06-
crosrenbcTBaMu. [1o3TOMY BOnpocy nmpaBoBOro Io-
JIOXKEHHUSI U COIMUAILHOTO CTaTyca KCHIWH B Tpa-
JUITIOHHOM Ka3aXxCKOM OOIIECTBE CIICAYET YACTUTh
0c000e BHUMAaHUE.

MeToabl HCCIeI0OBAHUS

WHTEpec K M3y4YEHWIO TOJOKEHHS JKEHIIWH B
TPaJMIIMOHHOM Ka3aXxCKOM OOIIECTBE HE ocadeBa-
eT. CBUIETETLCTBOM TOMY SIBJISIOTCSI MHOTOUHCIICH-
HBIEC MCCIIEIOBAHUS YYEHBIX, B KOTOPBIX HA OCHOBE
aHaan3a PasIUYIHBIX MO COACPIKAHUIO UCTOYHHKOB
0 KyJbType U TPaaulUsAX Ka3aXCKOro Hapoaa pac-
KpBIBAIOTCS HOBBIE TPAaHU COLMAIBHOM JIeWCTBU-
TETFHOCTH O MPABOBOM TIOJIOKCHUH >KCHITUHBI, €€
COIIMAIBHOM CTaTyCce B POJUTEILCKOM JIOME U BHE
CEMBH.

Metoaonornyeckoil OCHOBOM MCCIIeI0BaHNs BbI-
CTYIIIIU OOIIIEHAYYHBIC IPUHIIHITEL B KauecTBe KOH-
[ENTyaJIbHON OCHOBHI B CTATh€ MCITOIH30BAHBI TTOJIO-
JKeHHUsI, pa3pabOTaHHbIC B TPYyJaX Ka3aXCTAHCKUX M
3apyOekHbIX yueHbIX 3umanoBa C.3., AXMETOBOIi
H.C., Jlepminna A.W. Kpome Toro, npuMeHeHbI cpaB-
HUTEIFHO-TIPABOBOM W  CPAaBHUTEIBLHO-UCTOPHYC-
CKHUI METO/IBI, 2 TAKXKE OOIIUE METO/IbI HAYYHOTO I10-
3HAHUS, TAKME KaK aHaIu3 U CHHTE3.
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Oobcyxaenue

[lo cBoemy 0OIIECTBEHHOMY MOJIOKEHUIO Ka-
3aXCKHe€ KEHIIMHBI OTIIMYAINCH OT KEHIUH APYTUX
BOCTOYHBIX HapomoB. OHHM 3aHUMaIN OCOOBIA CTa-
TyC B OOIIECTBEHHOW HEpapXuH, SIBISISICH JOCTOM-
HBIMH COPAaTHUKaMU MYXXUYHWH, [TOJIb3YsCh OONbLINM
yBaxkeHueM u aproputetoM. [lo muenuto C.3. 3u-
MaHOBa, MHOTHE OeclpHucTpacTHbIe HaOIIOAaTeNH,
0COOEHHO U3 Cpelibl YUCHBIX-BOCTOKOBEAOB, MHOTO
JIeT IPOBOAMBIIMX CPAaBHUTEIBHOE N3yUEHHUE ObITA,
HPaBOB U UCTOPUU OJIN3KUX U POJICTBEHHBIX TIOPK-
ckux HaponoB CpenHeil A3um, oTMedany OOJIbIIYIO
CTENeHb CBOOOIBI Ka3aXCKUX >KEHILUH, CBOOOAY
oOIIIeHNs IOHOIIEH M JIeBYyIIeK, aKTHBHOE y4yacTue
MOCJICTHHUX B XO35HCTBE U B APYTHX cepax KU3HU
(Bumanos, 2006: 10).

B.B. I'puropbseB oTmeuas, 4To KEHILIUHBI B CTeE-
11 HE 3HAIOT 3aTBOPHUUYECTBA, IOJI0XKEHHE )KEHIINH
y Ka3axoB BCIOJY M Bcerja OblJI0 HECPAaBHEHHO He-
3aBHCHMEE U TOYETHEe, YeM Yy COCETHHX HapOJ0B
Asum (I'puropnes, 1998: 45).

HanuBkuHbI, ONKCEIBasi MOJIO0XKEHUE JKEHIIUHEI
B JIOPEBOJIIOIIMOHHBIN MEPUOJ, TMPUBOIAT CIIETYIO-
mee: «HecmoTpst Ha TO, 4TO penurust U OObIYHOE
MIpaBO MPHU3HAIOT My’kKa TJIABOK0 CEMBH, HEPEIKO
CIIy4aeTcsi, YTO IJIaBa ATOT BIIOJIHE TOMAaeT MO
BiusiHue keHel» (Hamuskun, 1886: 158). Ilo ux
MHEHUIO, TOMAIIHUI COp, TIIATEIbHOE TPUIIPSTHI-
BaHUE KOTOPOTO OT IMOCTOPOHHUX B3IJIAIOB perja-
MEHTHPYETCS PyCCKUM JIOMOCTPOEM, Y Ka3axoB, Ha-
000pOT, BEIHOCUTCS Ha YJIHMIY KaK JKEHIIMHOMN, TaK
u MyxunHol. K nmpumepy, Beiies 3a 0ckopOIeHHSIMHU
1 1000sIMU, HAHECEHHBIMU MY>KEM, )KEHa MOTJIa BbI-
WTH Ha yJIUIY U OJHATH KpUK. KaxKablid, ycabllnaB-
IMHA KPUK JKEHIIWHBI, 00s13aH OBII MpenrpHHATH
BCE BO3MOXKHOE I NMpUMHpEHHUs cTopoH. IIpak-
THKa MOJO0HOTO MOBEeAEHHs Obula Ul JKEHIIHMHBI
CBOETO poJia 3aIIUTON OT THpPaHUU MY’Ka, KOTOpas
y Ka3axCKOoro Hapo/a BCTpeyaslach HAMHOI'O pexe,
yeM B cTpaHax EBpornbl u [{enTpansHoi A3uu.

C. Y30eKkyIbl, paccMaTpuBas CEeMEHHO-OpadHbIe
OTHOILIEHUS! KOUEBHUKOB, OTMEYAET, YTO, HECMOTPS
HAa TO, YTO 3aKOH OIIPEIEIsUT 1B ITyTH BCTYIUICHUS B
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ITonoxxeHue KESHITUH B HUCTOPHUYICCKOM Pa3sBUTHUU Ka3aXCKOI'o 06H_ICCTBa

Opax (croBop ¥ MOMOJIBKY), IOBOJILHO PacipocTpa-
HEHHBIM SBIIEHHEM B Ka3aXCKOM OOIIecTBe OBLIO
BCTYIUICHHE B Opak 1o J0OBH, B3aUMHOMY BIleve-
HUto MoJoeix (Y30ekyibl, 2002: 137).

O paBHONpPAaBHOM TIOJIOKEHWH SKCHIIMH U
MYXKYMH B TPaJUIMOHHOM Ka3aXCKOM OOIIecTBe
ynomMuHaeTcs U B HayuHoM Tpyzae A.C. MOpaesoit
«O HEKOTOPBIX 0COOEHHOCTSAX MPABOBOM KYIBTYPHI
Ka3aXxCKOTro Hapoja», I7ie OTMEYaeTcs, 4YTO PaBHO-
[paBUe y Ka3axoB ObLIO BBIPRKEHO OJAHUM CIIOBOM
«KyOait». ITO CIOBO MepeaacT CMBICT OJHHAKOBO-
CTH, PAaBHOIICHHOCTH TIPaB M 0053aHHOCTEH Cympy-
roB (Hopaega, 2003: 29).

B TpanuumoHHON KyJpType Ka3axCKOro Hapoja
YKCHIIMHE O0TBOJMIIOCH 0c000e MecTo. OOIIen3BecT-
HO, YTO YBaXCHUE K CTapIINM, [IOYUTAHUE MATEPH,
HEJO0MyCTUMOCTD (PU3NIECKOTO HAaKa3aHUs JIEBOYKH
BBICTYIIIM OJTHMH U3 IJIABHBIX KAHOHOB B BOCIIHU-
TaTeJIbHOM KOAEKCE MOAPACTAIOMIETO TOKOJICHHMS,
SIBIIAACH OCHOBOW (DOpPMHPOBaHMS HAIIMOHAIEHOTO
camocosHanusa. OHM HaxOJIWMJIM BBIpa)KEHHE B TIO-
CIIOBHLIAX M TOTOBOPKaX, Iie OCOOCHHO TOayep-
KHBAJIACh POIb JKEHIIMHBI-MAaTepH B BOCIUTAHHUH
JieTei.

Ocobast posb KEHIIWHBI-MaTePH, 3aHUMaBLICH
[TIOYETHOE MECTO B Ka3axCKOM OOIecTBe, Halia
OTpa)XCHHE B JpeBHETIOPKCKOW Mudonoruu. O mMo-
T'YIIECTBEHHOW CHIIe OOTHHB-KCHIIHH B S3bIYECKUX
BEPOBAHUAX XOPOIIO HW3BECTHO W3 COXPAaHUBIIIE-
rocst namsatHuka Kronbe-Teruny, a takke U3 Hayd-
HeIX TpyAoB: M.C. OpsinOekoBa, B.B. bapronpaa,
C.M. Aopamson, C.I'. Knsamroproro u mp. Tak,
M.C. OpbiOexkoB B HayuHOM Tpyae «BepoBanus
npesHero Kaszaxcranay» mumiet: «apaObl-sI3bIYHUKN
[IOYUTAIA POJIb MaTepH, IOKJIOHSACH YKEHCKOMY
O0okecTBY YMail — IMOKPOBHUTENBHUIIEC JIOMAIIHE-
ro oyara, jgereid u uckyccrs» (OpbiHOEKOB, 1997:
10). B npeBHETIOPKCKHUX BEPOBAHUAX HAXOIHMIOCH
u apyroe xeHckoe 6oxectBo — XKep-Cy, xoropoe
paccMaTpUBalioCh Kak IMJIOAOPOAHOE U JCTOPOJIS-
Iee Havyasio, OTOXKIECTBIIAIONIEECS C MaTprapXaib-
HoM xo3siikoi. C XKep-Cy OblTH CBSI3aHBI IpeBHHE
MPa3IHUKK OXHBJICHHS BECHOW M IUIOJOPOAHMS
OCEHBIO.

[Momumo mOCIOBHUIL U MH(OIOTHUECKUX CKa3a-
HUH, BOCIIUTATEIbHOE BO3JCHCTBUE HA MOAPACTAIO-
1iee OKOJICHNE OKa3bIBATM MHOTOYHCIICHHBIE UTPBI
W pa3BICUCHHs, COOTBETCTBOBABIIUE OOIIECTBEH-
HBIM OTHOLICHHUSIM Ka3zaxckoro Hapoga. CBobona
OOIIeHNsT MKy FOHOIIAMU W JIEBYIIKAMH TIPOSIB-
JISUTaCh B UTPax, OOJBIIMHCTBO U3 KOTOPBIX BBIOJ-
HSUTH 00PSIIOBYIO (DYHKIIUIO, BXOSIILYIO B CHCTEMY
ceMeiHo-OpauHbIX 1iepeMonuii. K mpumepy, npasz-
HoBaHMe Hayppi3a y Ka3axoB HaUMHAJIOCH C aifThica

MEXIY JIEBYLIKON U JUKUTHTOM, OJIUIICTBOPSIBIICTO
CUMBOJIMYHYIO 00pHOY 3WMBI M BECHBI, U 3aKaHYH-
BaJIOCh HAPOAHLIMH HI'PaMH, COCTA3AHUAMHU, B KO-
TOPBIX aKTUBHOE y4acTUE MPUHUMAIIN U MY>KUHHBI,
Y KEHIIWHBL. Tak, OOJBIION MOIMyIIPHOCTHIO B Ha-
pone mnosap3oBanack urpa «Kei3 Kyy», B KOTOpOH
OJIHMM M3 YCIIOBHI CBAaTOBCTBA BHICTYINaJ OOBIYAH,
KOTOPBIN TpeboBaJ, YTOOBI )KEHUX JOTHAI HEBECTY.
IIpumepoM BBICOKOH KyJbTYpbl BO B3aHUMOOT-
HOLICHUSX KOYEBHMKOB CYHMTAIOCHh NPOSBICHHE
3HAKOB BHUMAHUS U YBaKCHMS K CTApIIUM IO BO3-
pacty, rimaBaMm cembH. K mpumepy, y Ka3axoB cy-
[IECTBOBAJO MPABUIIO, IO KOTOPOMY >KCHIIMHA HE
uMena IpaBa NEepPeXOAUTh WM IepeceKaTh 10pory
MY)KYMHAM, 0COOCHHO CTapIIuM 110 Bo3pacty. Jaxe
HaXoJSICh Ha JJOBOJILHO JAaJIEKOM PAaCCTOSHHHM, OHA
00s13aHa OBUTA JOXKAATHCS MYKYHUHBI C TEM, YTOOBI
ycTynuTh emy nopory (bycypmanos, 2006: 105).
Jlj11 MOJIO0# JKEHILMHBI, BBILIEINICH 3aMyX, TaK-
e ObUIH IPEAYyCMOTPEHBI ONpeiesICHHbIC IPaBUIIa
3THKETa, COTJIACHO KOTOPHIM BOCHPEIIAIOCh TPOM-
KO TOBOPHUTH M CMEATHCS, TIPSIMO CMOTPETH B IJia3a
CBEKpY, OOpalaThcs 10 UMEHU K HEMY U CTapLIuM
OpathsiM Myka. [IpaBuiioM JypHOrO TOHa CuUUTa-
JIOCh TIOBOpPAuMBATHCS K CTapIIMM YJEHaM CeMbU
cnrHOM. OTHOLIEHHUE K JKEHILMHE CYIIECTBEHHO Me-
HAJIOCH B TepHoJ ee GepeMeHHOCTH. B 3T0 Bpems
ee oOeperaii, 0OCBOOOXIATN OT TSKEIOH padOThI,
CIoCcOOCTBOBAIM HOPMATBHOMY TEUYEHHUIO OepeMeH-
HOCTH ¥ poziaM. PoxxieHne pedeHka — Bcer/a npasji-
HUK, €CITU K€ HOBOPOXKJICHHBIH — MaNb4HK, Ka3axu
roopuin: «KeHmuHa, poAMBIIas LIECTEPBIX Chl-
HOBeH, — 0aTbip» wWiM «MOKHO Ha3BaTh TOCMOXKON
JKEHIMHY, POANBIIYIO IIECTEPHIX CHIHOBEI».
JKeHumHbl B Ka3axcKOM OOIIECTBE HIPaIH
3HAYUTCIIbHYIO POJIb U B MOJUTUYECKON KU3HH TO-
cynapctBa. JKenckuii Qakrop, Opadnas auruioma-
THSI HEPEAKO OKa3blBajia PELIAOLICe BIUSHHUE Ha
CTaHOBJICHHE W paclaji OTJAENIbHBIX TOCYJIapCTB U
TUHACTHH. B OONbIIMHCTBE cily4aeB BIAacTh MpH-
HajjIekajua JKeHaM U J04YepsiM XaHOB, HOCHUBIINM
TUTYJT «XaHbIM». HpI/IHI/IMaH AKTHUBHOC Yy4aCTUC B
JKU3HH Ka3axCKOTO XaHCTBA, XaHBIM dYallle BCETO
BBICTYNAJIM Ha MOJUTUYECKOM apeHe KaK MHCTPY-
MEHT BO BHEIIHEH, 0TYACTU BHYTPEHHE! ITOJIUTHUKE
npaBsIMX Kpyros. Berynas B aunactuueckue Opa-
KH{, XaHbIM, KaK IPaBUJIO, OCO3HABAJIM Ty MHUCCHIO,
KOTOpas Ha HUX Bo3narajack. OT UX yMa U MaHe-
PBI TIOBEICHHS B ONPEACICHHON CTEIICHU 3aBHCENa
Bca monutuka npasutens (Hypneuncos, 2006: 251).
B kauectBe mpuMepa MOYKHO NMPUBECTH HWHTEpeC-
HBIH (QakT u3 ucropur CHOMPCKOTO XaHCTBA, OMH-
CaHHBIA poccuiickuM ucropukom I'.d. Muepom:
«KydyM XxaH, cTpeMsiCb YKpENnuTb CBOM IO3ULMUHU,
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JKEHWJI cTapiiero Opara Ha J0YepH Ka3axCKOTro
xaHa lllwuras. Xemas oTOMCTHTD 3a HEYYTHBOE 00-
pamenue ¢ gouepsbto, [lluraii xan youn cuGupckoro
npaBuTens. JlaHHOe cOObITHE HAPYIIMIO HEAOJIr0e
nepeMupre, yCTaHOBUBIIeecs Mexay Kasaxckum u
Cubupckum xanctsom (Musutep,1787: 186-189).

B ycrmoBusx KoueBo#l MUBWIM3AINA CYIIECTBO-
BaJli CBOCOOpa3HbIc OOBIYaHW, TPAAWIIMHM H IIPaBHU-
Jla TIOBCACHUSA, MOTUBUPYCMBIC HCOGXOIII/IMOCTI)IO
CUHMTAThCSl C MHTEPECAMH HE TOJBKO KOJIICKTHBA,
HO W OT/AeIhHOrO WHAMBHAA. K WX duciy OoTHOCST
oObIuan aMCHI'E€pPCTBA, MHOI'OKCHCTBA, KaJIbIMHOI'O
Opaka, OTJeNbHBIC TIPABHJIIA, PETYINPYIOIINE B3au-
MOOTHOIICHHUS MEKIY POJICTBEHHHKaMH. B cBsi3u ¢
9TUM, BECbMa Ba)XHbIM MOMCHTOM B UCTOPHUU 06[)1‘1-
HOT'0 Ka3axCKOT0 TpaBa SBIISICTCS Bpems XxaHa Tay-
Ke, KOTJ1a TIOSIBIJICS CBOJ 3aKOHOB «KeTi JKaproiy.
N3BectHbIid UCCeAOBaTENb ATOr0  JIOKYMEHTA
H. YcepoB cumraer, uro «CeMb yCTaHOBIICHHUI»
ObuTH yTBepskaeHBI B 1680 TOy M COCTOSIIN UX TPeX
YacTeil: mepBasi 4yacTh — JIpeBHEE Ka3axckoe O0bIu-
Hoe mpaBo «KacklM XaHHBIH KiCKi JKOJIBIY), BTOpas
gacTh — «EciM XaHHBIH €CKi KOJIBD»Y, TPEThs — 3aK0-
HbI, BBEJICHHBIEC B IIEpUOJ| yIpaBiieHus Tayke xaHa,
otBeuaromiue ero noiutuke (Ycepos, 1977: 10).

«XKeti Xaprepy mpencraBisiil coboi cBOJ 3a-
KOHOB OOBIYHOTO TIpaBa, pa3paboTaHHBIX MPU yda-
CTHH U3BECTHBIX OMEB M BKIIOYABINNH B ceOsl ceMb
OCHOBHBIX pa3jielioB. B ux uucie Ooinbinas poib
OTBOJIMJIACH CEMEHHO-OpayHOMY 3aKOHOJATeNb-
CTBY, YCTaHABJIUBAIOIIEMY TOPSIOK 3aKIHOYCHUS
W pacTOp KeHHUs1 Opaka, peryimpymoieMy IpaBa u
00513aHHOCTH CYIIPYTOB; MMYIIECTBEHHOMY IIpaBy
YJICHOB CEMbU M YTOJIOBHOMY 3aKOHY, Mpeaycma-
TPHUBAIOIIEMY CHCTEMY HaKa3aHWs 3a pPa3IUJHbIC
BHUBI IPECTYILICHUS.

ITo 3akony xaHa Tayke BcTyIieHHE B Opak cuu-
TaJI0Ch BO3MOXKHBIM C TPUHA/LIATH JIeT. B KoueBoM
Ka3axckoM oOmIecTBe Opak 3ampemancs MEexIy
POJICTBEHHHKAMH JIO0 CEIbMOrO KOJICHA BKIIIOUYH-
TenpHO. Takoe TpeboBaHWE CBSA3aHO C MPOOIEMON
HPAaBCTBEHHOT'0 MOpsAAKAa U 3a00TOH O 3A0POBOM,
MOJHOIIGHHOM ToTOMCTBe. HapymmBiime sx3oram-
Hoe Ta0y BHHOBHBIE CTOPOHBI ITOIBEPTaJIUCh CypO-
BOMY OCYXKJACHHUIO U HaKa3aHWIO BIUIOTH 10 CMCPT-
HOH Ka3HH.

3axonbl «XKeti XKaprer» onpenensiia 1Ba myTH
BCTYIUICHUsI B Opak: croBop u mnomosiBky. Crosop
3aKJIFOYaICS B TOM, YTO POJIUTEINN JKEHUXA U HEBe-
CTHI ellIe B JETCKHE TOJIbl HOBOOPAYHBIX, BHIITOJIHUB
BCC IoJiararomuecs nmpuroToBJICHUA U TpaaUIIMOH-
HbIe (OPMATBHOCTH, TOTOBAPUBAIIICH O CBaIb0E 11O
JoCTHKEeHHI0 OpadHoro Bo3pacta. CroBop mpen-
CTaBIISUT HE UTO MHOE, KaK TeCHOE COMMKEeHNe On3-
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KHX JIIOJIed, Jpy3ed TaMbIpOB-KOpeEIleH, CBaTOB.
CroBop ¢ koneIOenn Ha3bBaJcs «Oecik Kyma». Ciry-
4aJI0Ch U TaK, 9YTO, HAXOMSICh B IPYKECKUX OTHOIIIC-
HUSIX, JBOE JIAIOT CIIOBO COSMHHUTH OYAYIIHX JIETCH
0 JOCTIDKEHUIO0 OpadHOro Bo3pacrta. Takoi cro-
BOp Ha3bIBAJICS «Oesl Kya» (10 POXKIACHUS JeTeH).
[Ipu B3auMHOM CBaTOBCTBE YEJIOBEKA, KCHUBIICTO
ChIHA Ha J0YepHU CBaTa, BBIAABIIETO J0Yh 32 ChIHA
CBOETO CBaTa, HA3BIBAIN «KAPCHI KY/Ia» — «B3aUM-
HbI cBaT». Jlroau, IPOJOJKUBIINE CBATOBCTBO,
CTaBIIME JBAXKIBl CBaTaMH, HA3BIBAJNCHh «CYHEK
JKAHFBIPTY».

[Ipu momMonBKe poAUTENHU KEHUXA, JOCTUTIIETO
COBEPIICHHOIIETHS, TOTOBAPUBAINCH C POIUTEISIMA
JIEBYILIKH, IpeanonaraeMoil HesecThl. Llenbro mo-
MOJIBKH SIBJISUTOCH UCKJTFOUCHHUE CITy4YaiHbIX OpaKoB,
YCTaHOBJICHHUE POACTBEHHBIX OTHOILIEHUN C IOCTOM-
HBIMUA U yBaXaeMbIMU JIHOAbMH B oOIectBe (Y3-
oexynbl, 2002: 137). 3a MOMOJIBICHHBIX JIEBYIIEK
POIUTENN KEHUXa OOS3BIBAIIUCH YIUIATUTH KaJbIM.
Bce Bompochl, cBi3aHHBIE C pa3MepOM W YIUIaTOM
KaJlbIMa, KOTOPBIM BBIIABANCS POJIUTEISIM HEBE-
CTBI JUISI TIPUTOTOBJICHUS TIPUJAHOTO, OBUIH TaKKe
MpeayCMOTpeHb! 3aKoHOM. M3BecTHO, 4TO pasmep
KaJIbIMa 3aBUCEJI OT COCTOSIHUS BCTYIABILIUX B POJI-
CTBO CEMENCTB, KOJIEOJISICH OT OOJIBIIOro cTaja a0
HECKOJIBKHUX TOJIOB ckoTa. HecMoTps Ha TO, 4TO B
HACTOSIIEM TPAJUIHS YIUIAThl KajbIMa MpeTepIie-
Jla Ka4eCTBEHHBbIC M3MEHEHUS, OHA COXPAHMJIACh H
UMeEET IMPOKOE MPUMEHECHNE Ha TIPAKTUKE.

Crieruduieckne, CypOBBIC YCIIOBUSI BEICHUS
XO3sIICTBa TIPENONPEACTIIIA  yCIOKHEHHE (PopM
3aKOHHOTO Opaka TaKUMH aCIICKTaMH, KaK JICBUpaT
u copopar. [lo neBuparHomy Opaky BIOBa JIOJDKHA
ObLTa BBIMTH 3aMy’X 3a OpaTa yMepIIero My»xa Win
3a ero OJFKaIero poJCTBEHHUKA, a BJOBEI] JIOJI-
JKeH OBLIT )KEHHUThCS HA CECTPE YMepIIeH )KeHbI (Co-
popat). M3BecTHO, YTO aMEHTePCTBO BO3HUKIIO KaK
UHCTHUTYT, HE JOMYCKaBIINN APOOJICHHS XO3SHCTB,
OCHOBHOHM 3aayeii KOTOpPOTO SIBISJIOCH COXpaHe-
HHE POJOBOTO MMYIIECTBa B IesioM. B mopeBosro-
oHHOM KazaxcTtane oObI4ail aMeHTepcTBa CTPOro
coOJTFO/TasCsl, OJTHAKO BJIOBA, HECMOTPS Ha 00sI3aH-
HOCTH BCTYIHUTHh B Opak C pOJICTBEHHHUKOM ITOKO¥i-
HOTO MY’ka, UMeJla BO3MOKHOCTh CaMOCTOSITEILHO
pemarb BOMPOC O HEOOXOJUMOCTH IOBTOPHOTO
BCTyIUIEHUS B Opak, a TakyKe MMella IpaBo Ha BbI-
0op cyIpyra CorjlaCHO COOCTBEHHOMY BOJICH3bSIB-
neHuto. B Takux cimydasx, mpu OTCYTCTBUM JETEH,
BJIOBA IMPOJIOJDKajIa MOIIePKUBATh MTPEKHUI OUar,
SIBJIAACH HACJIETHUKOM BCEro MMYIIECTBA.

OOBIYHBIM MTPABOM Ka3aXx0B ObLJI MPEITyCMOTPEH
oObrgaii MHOTOXKeHCTBa. COTJIACHO TTONIOKEHUSAM
«Keti Xaprp» KOIMYECTBO )KEH HE OTpaHUYHBA-
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JIOCh, BCE 3aBHCEIIO OT COCTOSATEIILHOCTH M COIIHAIb-
HOTO CTaryca My>XYWHBI. THCTHUTYT MHOTO)KEHCTBA
CBITpajl MPOTPECCUBHYIO POJIb, T.K. CTUMYIHPOBAI
0ajaHC YMCIEHHOCTH HAceJeHUs, KOTOPBIA He-
YKJIOHHO CHW)KAJICS BCIIEACTBHE HHU3KOTO YPOBHA
MEJIMIUHEI, IIMPOKOTO pacipocTpaHeHus Oone3Hen
U SIUACMUIL.

B kazaxckoMm yrojoBHOM MpaBe HE CYIIECTBO-
BaJO CIEUHATBHOTO TEPMHHA «IIPECTYIUICHUEY.
[lonsiTHE «HpecTymIeHne» CIUBAIOCh ¢ MOHATHEM
JIyPHOTO TIOCTYTIKa W pacCMaTPUBAIOCh HE KaK Jie-
sIHMe, HaHOCsIIee yiepO oOIIecTBY, a KakK JIesHuE,
KOTOpOE HE MOXKET OBITh MPHUHATO K pa3dopy MHa-
4e, KaK 10 JKEeJaHWIO ITOTEePIIEBIIEeT0 WM €ro POJ-
CTBEHHMKOB. [Ipu TakoM B3rJIsizie Ha Belly, BCe Jera
CBOJMIIUCH K TOMY, YTO MOTEPIIEBIINHI WK €T0 POJI-
CTBEHHHKH TpeOOBaJHM yIJIaThl W3BECTHOTO BO3HA-
rpaxaenus. [loatomy naxe nena o6 youiicTBe Mor-
JIM IPEKPAIIaThCsl HPUMUPEHUEM CTOPOH H YIUIaTON
kyHa (AxmertoBa, 1989: 38).

W3 mpecTymieHui TIPOTHUB JHUYHOCTH 3aKOHBI
Tayke xana B 3amucu A.W. JleBmmHa 3HaT cllo-
BECHOE OCKOpOJICHHE, KaK OCKOPOJICHHE NEHCTBHEM
TOJBKO B OTHOILICHWHU CYJITAHOB, XOJDKEH, POIIH-
Tenell W keHMHBL [lnata 3a cioBecHOe OCKOp-
OJleHWe JKEHIIMHBI OIpeNesieTcs B OJUH aTTyH.
CrenyronM, OTHOCSIIMMCSI K OCKOPOJICHUIO Jei-
CTBHEM, SIBISZIOCH HaHECEHHE OOWIbI WM Tele-
CHOTO TTOBPEX/ICHNUS KEHITUHBI. B 3aBHCcHMOCTH OT
TOTO, OBLITH JI OCTABJICHBI B PE3YJIbTaTe HAHECCHUS
TEJIECHOTO TOBPEXACHHS paHbl WK APYTHe 3HAKU
HACWJIMA, OIPENeNsIOCh U HaKa3aHWe BHHOBHOTO.
3a 00wy WM yaap jKEeHIIUHBI 0€3 OCTaBJICHUS paH
OOHMTYMK TPOCUIT IPOLICHUE, OJJHAKO 33 OCTABJICHUE
Ha Tele JKEHIIMHBI paH B pe3yJibTaTe HAaHECCHHS
yaapoB 00s13aH ObUT YIUTATUTH TOTY3.

Cpeny MMYIIECTBEHHBIX B3BICKaHUH, IMpEkKae
BCETO0, BBIJIEISIETCS B3ICKaHUE 32 YOUHCTBO, TAKKOE
YJICHOBPEIUTEIBCTBO H MPECTYIIICHUS, IPUPABHEH-
HBIE K yOMICTBY (M3HACHIIOBAaHHE, IPEI000ACTHIE,
MTOXUIIICHNE JKEHIIWHBI). 32 HaHECEHHE TEeJIECHOTO
MOBPEK/ICHUST JKEHIIMHE BHHOBHOTO HaKa3bIBAIN
auroM WM KyHOM. TsDKKHE TesleCHbIe TOBpEXkK/e-
HUS TI0 XapakTepy yCTaHOBJIEHHOTO 3a HUX Haka-
3aHUSI COOTHOCWJINCH C YOMHCTBOM M BO3MEIAJIHChH
BbIIaToi KyHa. [1o 3akonam Tayke xana, B ciyyae,
ecinu courtas ¢ HOr OepeMeHHas >KCHITWHA POIUT
MEpTBOTO pebeHKa, TO C BUHOBHOT'O B3bICKHBAJaCh
IU1aTa B pa3Mepe MOJHOTO KyHa.

He cumranuce nmpecTynmHbIMU JesTHUSI, HAIIPaB-
JICHHBIC TIPOTUB KU3HH, 3A0POBBSI U JIOCTOWHCTBA
JMYHOCTH, €CIM OBbUIM CBEpIICHBI MYXEM HpPOTHUB
U3MEHUBLICH eMy KeHbl. My, 3aCTaBLIMI >KEHY
B npeno0oiesHul, Mor youTh ee. B ciyuae eciu

yOUHCTBO OBLIO COBEPIIEHO «TOTYAC IO OTKPBITHH
MIPECTYTUICHU, TO JINIIO, COBEPIINBIIIEE €r0, OCTa-
ercs Oe3Haka3aHHBIM. [Ipu JOKa3aHHOCTH MPECTY-
TUICHUSI JIMLIO UMEJIO MPaBO MPOCHUTH Cynel o mpu-
roBOpe K CMEpPTHON Ka3HU HEBEPHOM KEHbI U €€
coOasnutens. [logoOHass Mepa Haka3aHHs HMeEa
o1 co00l OOBEKTUBHYIO OCHOBY. My»K4HMHA CTpe-
MUWJICS TIepeaTh HAKOTUIEHHYI0O UM COOCTBEHHOCTD
CBOHUM JICTSM. DTOro MOKHO 6I)I.HO OOCTUTHYTH
MyTEM JIMIICHUS KEHBbl BO3MOYKHOCTH OOLIATHCS C
Ipyrumu MyxuuHam. [losTomy mojn yrpo3oit cmep-
TH OH TpeOyeT COOJIIOJICHUS KEHON CyNpYKECKOH
BEPHOCTH.

HanpoTus, nelcTBUs, HampaBlIEHHbIE MPO-
THUB TJIaBBbI CeMefICTBa, OTHOCHJIIMCh K OTAr4yaro-
MM BUHY OOCTOSITENBbCTBAM M BICKIM 3a COOOMH
CTpOroe Haka3aHHe, OT KOTOpPOTO HEeJb3s OBLIO
OTKYIIUTBCSl YIJIATOH KyHa. 3a yOMHCTBO Myka
JKeHa, COBEPLIMBINAS TPECTYIJICHUE, HE MOTJIa OT-
KYIIUTBCA KYHOM, B TO BpeMs KaK MY, YOUBIIHA
KEHY, UMCJI BO3MOXHOCTb OTKYHNHUTBHCA OT HaKa-
3aHMsl, YIUIATUB KyH. VICKITIOUeHUsT U3 TpaBUII CO-
CTaBISJIO YOUICTBO Myka OepeMEeHHOI JKeHOH, B
pe3ylibTaTe KOTOPOro OHA XOTh U OCBOOOXKIa1ach
OT HaKa3aHMs, HO HaBCEI/la MperaBaiach mpespe-
HHUIO M TounTanachk OecuectHou (JleBmmH, 1832:
318). Haubonee cypoBoe HakazaHUE HAIaraaoch
Ha KCHIIWHY 3a M3THAHHUE TUI0/Ia U AETOYOHICTBO
HE3aKOHHOTO peOeHKa.

CypoBasi OTBETCTBEHHOCTh 32 NPECTYIUICHHS
MIPOTHUB JKEHIIIMHEI MPETyCMaTPUBAIACH TOIBKO IS
«IOCTOPOHHUX MYKUWHY», HE MY>Ka, COBEPIITUBIIETO
IIPOTUBOIIPABHOC ACAHUC MO OTHOUICHHIO K KCHE.
Kpome Toro, npecTynHuk moaBeprajicsi Haka3aHuio
00 10 3aKOHY KPOBHOM MECTH, JINOO OTBETCTBEH-
HOCTH B OTHOLICHUH HETO OIIPEACIIAIACh BBITIJIATOM
KyHa.

Bwmecre ¢ Tem, B Ka3aXxCKOM OOIIIECTBE MPECTY-
wieHus B cdepe ceMeilHO-ObITOBBIX OTHOIICHHI
BCTpeYaIuch He dYacto. JlaHHoe 00CTOSATENBCTBO
OOBACHSICTCS TeM, YTO (DAKTHYECKH KaXKIBIA Ue-
JIOBEK C MOMEHTa POXKICHHS M JIO CAMOW CMEpTH
00s13aH OBLJT CIICIOBATh HEMTMCAHHBIM TIPABUIIAM I10-
BEJICHHSI, 1 B HAaOOJIbIIIEH CTEIIEHU TaKUe TIPE/IITH-
CaHHMs PAaCIPOCTPAHSUINCH Ha TIOBEICHHUE KEHIIINH.

3akaouenne

Kazaxckoe 00bI9HOE TTPaBO SABISLIOCH POTPEC-
CHBHBIM B BOIIpPOCax OOIIECCTBEHHON W CEeMEWHOMH
xu3nu. ColuanpHas MpHUPoJia OOBIYHOTO IpaBa
BBIpaXkallaCh B 3alllUT€ SKOHOMUYECKHX U CEMEH-
HO-OBITOBBIX MHTEPECOB KKIOTO WICHA OOIIeCTRa.
3a KeHIIMHAMH OBbLIH MPHU3HAHBI OCHOBHBIE IPaBa
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u cBOOOIBI B cepe ceMeiiHO-OpayHbIX U UMYLIe-
CTBEHHBIX OTHOIIEHUN. [IpouHbIe ceMeliHble U po-
JOBBIC Y3bI CIIYXKWUIIN HAIC)KHBIM CaMOPETYJIATOPOM
MEXIIMYHOCTHBIX OTHOIICHUH, TIO3TOMY, ITOTaasi B
HOBYIO, HE3HAKOMYIO CpeIy CYIPYKECKOW CEeMbH,
JKEHIIIMHA Besla ce0sl B COOTBETCTBUU CO CTPOTHUMHU
MpaBWJIAMH, OTPa)XKaBIIMMHU YCTOSBIIMECS OOIIe-
CTBEHHbIC B3IJIS[bl Ha €€ COLMalbHBbIA craryc. B
3TOM CBSI3U BaXKHBIM MOMEHTOM B HUCTOpHHU O6I)I‘I-
HOT'O TpaBa Ka3aXxOB CYHMTACTCS ITOSBICHHE CBOJA
3akoHOB «)Keti JKapre», B KOTOPOM OOJIbIIAsT pPOJTh
OTBOJIMJIACH TOJIOKEHUSAM, PETYIUPYIOUINM CeMei-
HO-OpaYyHbIe ¥ UMYIIIECTBEHHBIC OTHOIICHWSI, MOJIO-
JKEHUSIM, YCTaHABIMBAIOIINM HaKa3aHHE 3a COBEp-
LIEHUE NPECTYIUICHUMH.

B pesynbraTre paccMoTpeHUs MPECTYIUICHUM,
COBEPIIICHHBIX B OTHOIICHHUH KCHIIHH, CIETIaH BBI-
BOJ O TOM, YTO B TPATUIIMOHHOM IPaBE Ka3axoOB
MPECTYIUICHUS, TOCATAIONINE HA JKU3Hb U YECTh
JKEHIITMHBI, PacCMaTPUBAIUCh KaK BBICIIAs CTe-
NIEHb OCKOPOJICHHS, HO HE JIMYHOCTH JKCHIIUHBI, a
poaa, K KOTOpOMY OHa IpuHaaiexana. Bmecre ¢
TEM, CIIeyeT OTMETHTh, YTO B Ka3aXCKOM 0OIie-
CTBE MPECTYIUIEHHS B cdepe CeMEHHO-OBITOBBIX
OTHOULICHUI COBEpIIAUCh KpaitHe peako. OTyacTu
9TO OOBICHSIIOCH TEM, YTO O0SI3aHHOCTHIO KaXKI0T0
YEJIOBEKA SIBJSUIOCH HEYKOCHUTEITFHOE COOII0ICHNE
HEIUCAHHBIX MMPABUII ITOBEJICHUS, B YUCIIE KOTOPBIX
CYIIIECTBOBAJIM ¥ TIpaBWJIa JOJDKHOTO ITOBEICHUS
JUIS JKEHIIUH.
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THE MERITS OF LEGISLATING TO ENSURE BOARD DIVERSITY:
AN INTERNATIONAL PERSPECTIVE

‘Europe’s listed companies will be forced to reserve at least 40 per cent of their non-executive direc-
tor board seats for women by 2020 or face fines and other sanctions under a proposal being drafted by
the European Commission’. Although several EU countries — including France, Italy, Spain and the Neth-
erlands — have already adopted their own national quotas, such hard limits have run into fierce resistance
by Britain and Sweden, which currently have no limits. An official in the UK’s business department said
the government had yet to see the commission’s proposal, but added: “Our position will still stand — we
are opposed to legislation for quotas”. It is obviously controversial issue whether to treat the legislation
for quotas as an inherent and indispensable instrument for board diversity and for the preservation of
gender balance at all. In my personal opinion, it must be considered, insofar as the legislation for quotas
already vyields its fruits and renders benefits in some countries such as France, Italy, Spain, and Nether-
lands. However, UK and Sweden support exact and undeniable opposition to the adoption of quota laws
(James Fontanella-Khan, 2012). The paper will analyse and discuss the advantages and disadvantages,
privileges and drawbacks of legislation to provide board diversity.
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KopropartuBTik KYKbIKTaFbl AMPEKTOPAAP KeHECIiHAEr apaAyaHAbIAbIKTbIH,
3aH, 60MbIHLLA APTbIKLLIbIAbIKTAPbI: XaAbIKAPaAbIK, KO3Kapac

bya Makarapa WeTeAAiK 3aHHamaAap OOMbIHWIA, OHbIH iWIHAE afblALIbIH KYKbIFbl GOMbIHLLA
KOPMopaTUBTI KYKbIKTarbl (BPUT. KOMMNaHUs KYKbiFbl) AvpekTop KeHeciHiH apaAyaHAbIFbIH KaMTaMachl3
eTy VYWIiH 3aH LWbIFAPYAbIH apTbIKLIbIAbIKTAPbIH XaAblKapaAblK, MepCreKTMBaAaH KapacTbipblAQAbI.
«Eyponaaafbl AUCTUHTIAIK KOMMaHmgAap 2020 XXbIAFa A€MiH SeAAEP YLLIH aTKapyLbl eMeC AMPEKTOPAAP
KEHECiHiH kemiHae 40 nanbi3blH cakTayFa MaXKOyp 6oaaabl Hemece Eypona KoMMCCUSIChIHBIH, YCbIHbICHI
GoMbIHLLIA arbINMYAAAP MeH 6acka CaHKUMSAAAPAbI KapacTblpaabl». EO-HbIH GipHeLle eAi, COHbIH illiHAE
®paHumg, Mtaams, Mcnanmnsa skeHe HuaepAaaHAbl, ©3A€PiHiH YATTbIK, KBOTaAapbiH KaObIAAAFaHbIMEH,
MYHAQM KaTaH wekTteyaep YAbIOpUTaHna meH LLIBeumsiHbIH KapCbIAbIKTapbiHa Tan 60AAbl. 3aHHaMaHbI
KBOTa PETIHAE Kapay SpTYPAIAIKKE >KoHe MeHAEPAIK Terne-TEHAIKTI CakTan KaAyFa apHaAFaH KaXkeTTi
KYPaA PeTiHAE eMeCTiri aHbiK. MeHiH nikipiM OoMbIHIIA, KBOTA GOMbIHLLIA 3aHHAMa KasipAiH e3iHAe
®paHumsg, Mtaams, Mcnanms >keHe HuaepAaHAbl CUSIKTbI KEMBIip eAAEPAE 63 XKEMICIH Bepeai >koHe
namaa okeAeai. Aaanaa, YAbIOputaHus xoHe LLIBeums KBOTaAbIK, 3aHAAPAbI KAObIAAAYFa HAKTbl XKOHE
CO3Ci3 KapPCbIAbIKTbI KOAAQABL. Makaaapaa apTYPAIAIKTI KamMTaMacbl3 eTy YLUiH 3aHHama eHri3yAiH
APTbIKWbIABIKTAPbl MEH KEMLLIAIKTEPI TaAAQHAADBI )KOHE TaAKbIAAQHAADI.

Tyiiin ce3aep: oieApep, AMPEKTOPAAP KEHEC, KOMMaHMUS KYKbIFbl, 6ackapma apTypAiAiri, 6ackapy.
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3aC/\YI'M B 3aKOHOAAQTEAbCTBE MO obecrneyeHuo pa3H006pa3m| CoBeta:
MeXAYHapOAHas nepcnekTuBa

B aAaHHOM cTaTbe paccmaTpmBaloTcst obuume BOMpoChbl 06ecreveHuns reHAepHOro paBeHCTBa B
AQHIAMICKOM npaBe. [TPOBOAMTCS aHAAM3 HOPMATUBHBIX aKTOB, HA OCHOBE KOTOPbIX obecrnevnBaeTcs
reHaepHoe paseHCTBO B COBETE AMPEKTOPOB MO 3apyOeskHOMY MpaBy, BKAIOYAs KOPNopaTMBHOE NPaBo
AQHIAMICKOro npasa. B HacTosiee Bpemsi AMCTUHIOBble KoMnaHuy EBpornbl 06s3aHbl 3ape3epBrpoBaTh
He MeHee 40 MPOLIEHTOB MECT AASI XKEHLLMH, He SIBASIIOLLMXCS UCTIOAHUTEAbHbIMU AMpekTopamu K 2020
roay. Ecan ata Hopma 6yaeT HapyLeHa, TO AQHHbIe KOMMaHWK BGYAYT NoABEpP KeHbI WTpaam 1 APyrm
CaHKUMSIM MO MPEeAAO>KEHMIO, MOArOTOBAEHHOMY EBponerickon komuccuern. OTMETUM, UYTO HECKOABKO
ctpaH EC, Bkatouas @paHumio, MTtaamio, Mcnanmio u HuaepaaHabl, y>ke NpuHSAAM CBOU COBCTBEHHbIE
HaLMOHaAbHbIE M36MpaTeAbHble KBOTbI MO 06ecrneyeHnio reHAepHOro paBeHcTsa. B BeankoGputaHum
u LLIBeumn B HacTosilee BpeMs He MMEIOTCS Takme orpaHuyeHus. COOTBETCTBEHHO B 3TMX CTpaHax
NPEeANoAaraembIM Mep o 06ecrneyeHnio reHAEPHOrO PABEHCTBA OKA3bIBAETCS KECTKOE COMPOTUBAEHME.
AOAXKHOCTHOE AMLO B GPUTAHCKOM B13HEC-AEMapTaMeHTe 3asB1AO, YTO NMPABUTEAbCTBY elle NPeACTOUT
YBUAETH MPEAAOKEHME KOMUCCMM, OAHAKO M A00aBMAO: «Hala nosvums npexHss — Mbl NPOTUB
3aKOHOAQTEAbCTBA B OTHOLIEHWM M3OMpaATeAbHbIX KBOT». B AQHHOW CTaTbe pacKpbIBAE€TCS CMOPHbINA
BOMPOC O TOM, CAEAYET AWM pacCMaTpmBaTh 3aKOHOAATEABCTBO B OTHOLLEHWMM KBOT Kak HEOTbEMAEMbIN
W HEMNpemeHHbIi MHCTPYMEHT AAS pa3HOOOpa3uns COBETOB M BOOOLLE AAS COXPAHEHUS! TeHAEPHOro
6anaHca? ABTOpbI CTaTbM MOAAraloT, YTO FEHAEPHbIM GAAAHC HEOOXOAMMO YUMTbIBATh, MOCKOABKY
3aKOHOAATEABCTBO O KBOTAX YK€ AQeT CBOM MAOAbI M MPErMYLLLECTBA B HEKOTOPbIX CTPaHaX, TakMX Kak
®paHums, Mtaams, Mcnanmsa u HuaepaaHabl. B ctatbe npoBeaeH aHaAM3 M packpbiTbl MPeUMYLLECTBa,
NMPUBMAEIMM M HEAOCTATKM 3aKOHOAATEALCTBA AAS obecrieueHns pazHoobpasms cocTaBa COBETOB MO

reHAEPHOMY PaBEHCTBY.

KAroueBble croBa: KEHLLUMHbI, Coset ANPEKTOPOB, KOPNOpaTUBHOE MpaBo, pa3Hoo6paalAe COBETOB,

yrnpaBA€HUe.

Certain facts

It is important and appropriate to have an equal
number of genders as it improves and encourages
not only the business performance, but also it fa-
cilitates to better decision making which encompass
comprehensive experience, new outlook, and ex-
traordinary viewpoints. Lord Davies states that ‘cor-
porate boards perform better when they include the
best people who come from a range of perspectives
and backgrounds’ (Lord Davies, 2011). However,
the lack of women on the board and the slow process
of increase of female executives and non-executives
are likely to be a widespread problem in order to
provide beneficial board diversity at all. Accord-
ing to the latest data, the FTSE 100 now has 17.3
per cent women directors, up from 12.5 per cent in
2010 (Brian Groom, 2012). The certain challenge
is that there are eight companies in the FTSE 100
that which still have men-only boardrooms, which
must diversify the board. Nevertheless, one of the
company which consists only men on the board, the
mining firm of Kazakhstan, Kazakhmys’s spokes-
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person states that the only viable option is to select
the best candidates irrespective to gender, race and
background, whereas other companies’ spokesper-
sons assert that the lack of the amount of female on
the board is not related with the discrimination Jill
Treanor, ‘“‘Women in the boardroom: Vince Cable
urges top firms to diversify boards’ The Guardian
(London, 30 November 2012). It can be derived
from the abovementioned statements that in order to
reach the balance of gender and to raise the number
of female workers, women not only should strive
for success, be capable to solve some complicated
tasks, but also they should have broad shoulders and
appropriately combine their career and personal life
(Brian Groom, 2012).

Pieters K. also states that there are some ob-
stacles, which preclude to the board diversity. It
includes problems such as particular vulnerability
among men which occur in stressful and rival en-
vironment (Karolien Pieters, ‘More effortsneeded
to improve genderequality in corporate governance
in the EU’ (2012) 13(3) European Business
Organization Law Review 495). In addition, wom-
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en are more inclined to stress and amenable to
pressure comparing with men that is inherent to the
position in the board.

There are numerous privileges of board diver-
sity, reflecting the attainment of better corporate
governance, the admittance to broad and vigorous
perspective, the preservation of permanent respon-
sibility which is inherent for women only in major
circumstances (Lord Davies, 2011). It is obvious
that companies that comprise women even the mi-
nor amount score higher than companies which do
not consist any women.

The benefits of having a diverse board are clear.
Trustees who understand the cultures, issues and
needs of their patient population can provide deep-
er insight and make better decisions about how to
serve their communities. Boards that have more di-
verse membership report that their discussions are
richer and more deeply informed. Trustees also say
that the broader perspectives shared by board mem-
bers who are culturally competent can help their or-
ganizations to avoid missteps in implementing new
programs and services for patient populations with
specific beliefs and needs.

Board members who are sensitive to issues af-
fecting service to diverse patients can move gov-
ernance to a different level. They push back dur-
ing board conversations, offering perspectives that
broaden the board’s thinking, resulting in discus-
sions that are more purposeful and generative. In-
creasing diversity on a board doesn’t happen over-
night, however. It requires dedication and a shift in
thinking about board recruitment and selection. But
the advantages are worth it, say trustees and senior
executives from organizations that have succeeded
in diversifying their board.

Appropriate board structure is vital for ensuring
good governance. Board structure refers to the size
and composition of the board, including its inde-
pendence, the presence of representative members
and the balance of gender, racial, cultural and other
forms of diversity, skills and experience.

A board operates most effectively when its
members have different skills, knowledge and expe-
riences. The responsible minister and board should
understand the board’s structural requirements to
fulfil the agreed role. When determining composi-
tion and succession planning, consideration should
be given to the:

— current performance of the board

— competency and experience mix of board
members

— values of the public sector body, board and
board members

— length of service of current board members

— diversity of current board members

— specified  compositional  requirements,
including representative obligations

— availability of potential board members to
fulfil requirements.

As diversity has become top-of-mind for most
companies and corporate Boards, the concept has
broadened from the familiar categories of gender,
geography, race, and the likes to an understanding
that the best ideas can only flourish when an
organization embraces individuals with different
views and experiences. In this broader understanding,
true diversity is “diversity of thought” that reduces
“group think™; and it is perhaps the best way to unlock
fresh perspectives, innovation, and organizational
creativity. Only with broad viewpoints that originate
from differences in perspective will the Board be
able to provide the opinion(s) necessary to make the
governance and advisory function meaningful.

Board diversity is much more than simply a
question of fairness. Lack of diversity represents
a missed opportunity to bring in new thinking,
insights, experiences, and knowledge — with regard
to different markets, consumers, practices, and more.
And it can impact negatively on decision-making,
corporate governance, and financial performance.
Indeed, culturally homogenous Boards can face
significant blind spots in responding to various
environmental clues, market trends, and in guiding
their companies’ future strategies. A strong and
diverse Board has therefore become absolutely
crucial, particularly in the face of increased
global competition and the need for greater Board
accountability and transparency.

Recruiting a more diverse group of Board
members is important, but in itself that is not
enough. It must be accompanied by inclusion — a
company culture that genuinely welcomes, values,
and leverages the advantages of diversity.

An effective way of bringing about diversity at
the Board level is to increase gender diversity. Any
approach to increasing gender diversity on Boards
will have to address both the demand and supply
fronts simultaneously: Encouraging corporates to
engage in more aggressive recruiting efforts that
extend beyond the traditional pool of candidates is
the starting point. Meanwhile, the aspirant women
directors should understand what it takes to be on
a Board, and then take steps to acquire the requisite
Board skills.

The issue of gender diversity on Boards in India
is not a new one. However, Section 149 (1) of the
Companies Act, 2013, mandating that every publicly
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listed company must have at least one woman Board
director, has brought this issue to the forefront.

The categories of companies which need to
comply with the requirement of having at least one
woman director are as follows:

a. Listed companies,

b. Public companies with a paid-up share capital
of INR one billion or more,

c. Public companies with a turnover of INR
three billion or more

Accurate advantages of legislation

There are two types of enactment of legislation
concerning quotas: mandatory and voluntary. The
recent research demonstrates that the voluntary quo-
tas are less effective in assistance of preservation of
gender balance (Lord Davies, 2011).

There was a marginal rise in the number of
female executives from 2% in 1999 to 5.5% in 2010,
while the number women non-executive directors
increased moderately from 10% in 1999 to 15.6 %
in 2010 (Lord Davies, 2011).

1. There is still some debate about issues of the
enactment of quota laws by different countries. It
can be seen from the data that France, Netherlands,
and Norway which are complying with mandatory
legislation for quotas have significant improvements
in the rise of female on board For instance, the num-
ber of women on board in Norway has achieved
significantly from 6.8% in 2002 to 44.2 % in 2011
(Francois Moscovici, 2012). Similar approaches are
now being rolled out in other European countries,
including Belgium, France, Italy, the Netherlands
and Spain (Lord Davies, 2011).

Russell M. supposes that quotas are good for de-
mocracy. As parties’ freedom to select whom they
want is seen as an essential part of democracy, they
can choose and reserve seats by law and rules of
quotas without any discrimination (Erika Watson,
2012).

Boards of directors, made up of executive direc-
tors and non-executive directors, are responsible for
the governance of their companies, and for provid-
ing the right checks and balances within businesses
to strengthen decision-making and accountability.
The job of a board director can be a hard one; as
Oliver Parry from the Institute of Directors told us,
“they are running global organisations where their
decisions from second to second can have lifelong
consequences for the business”.But they are also
individuals working together, interacting with each
other, and challenging each other, for the benefit
of the company. Our inquiry into BHS highlighted
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what can happen when individual board members
do not act solely for the benefit of the company as
a whole, but are unduly influenced by the interests
of one dominant director. To mitigate this risk, we
stressed the need for strong individual directors,
who are prepared to challenge effectively.

To be an effective board, individual directors
need different skills, experience, personal attributes
and approaches. They need the ability to know when
to ask pertinent questions and to ensure all interested
groups connected with the company are engaged. All
boards need to mitigate the risks of group think. The
benefits of diversity on the board are not obviously
reflected in their make-up, which remain remarkably
uniform. Currently, of 1,087 director positions in
FTSE 100 companies, only 26.7% are women.
There is one all-male board, Convatec Group plc.
Statistics are also poor on ethnic diversity: only 8
per cent of executive and non-executive positions
in FTSE 100 companies are held by people from
BAME backgrounds.Describing board directors, the
Prime Minister said in October 2016: “Too often
the people who are supposed to hold big business
accountable are drawn from the same, narrow social
and professional circles as the executive team. And
too often the scrutiny they provide is not good
enough. A change has got to come”.

The Code requires companies to include a
description of the board’s policy on diversity,
including the gender balance of the board, the
measurable objectives thatit has set for implementing
the policy, and the progress made on achieving these
objectives. However, these reporting requirements
have not had the intended impact in tackling the
homogeneity of board composition. Whilst the
UK is a world leader in many facets of corporate
governance, that is not the case on board diversity.
Nigel Wilson, from the UK’s largest fund manager,
told us that there is a huge gap in representation
between men and women, between different
ethnic groups, and spoke of a lack of constructive
engagement with workers.

It is common for boards to delegate aspects of
their work to committees of the board. This allows
the board to distribute its workload and enables
the subcommittee to perform a detailed analysis
of important or sensitive matters before making
recommendations for the board to consider. The
board, not the board committee, is accountable for
all decisions.

When assessing its strategic priorities, the board
should consider what types of committees it may
require. It may have several ‘standing’ or permanent
committees, such as a finance or an audit and risk
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committee, with other committees established as
required. Board committees need to be established
with:

— aspecific charter, with clear terms of reference

— delegations that do not undermine the board’s
delegations to the CEO

— an appropriate number of directors, including
a majority of non-executive directors, if allowed by
the enabling legislation

— procedures for making and keeping agendas
and minutes, and reporting to the board

— a clear expectation that the decision
making responsibilities of the full board are not
to be compromised by the activities of any board
committee, and that significant issues will be
reported to the board for the board to discuss and
decide upon.

The board must continually monitor the activities
of each committee as part of its duty of care, diligence
and good faith. A committee’s charter should be
evaluated annually to ensure it is appropriately
focused and that the committee is fulfilling its
functions. If not, amendments should be made.

The most notable advantages are —

1. It reflects the real world — something every
company should be sensitive to.

2. Healthy debate can lead to better decisions.

3. Divergent backgrounds mean tackling the
same idea in differing ways.

4. Great ideas come from disruption of the status
quo.

5. Your clients and customers are diverse.

6. This can make your company knowledgeable
and sensitive to a wider variety of groups.

7. Counsel from a variety of authorities is
sensible.

8. Setting an example at the top will hopefully
have a trickle-down effect within the organization.

9. Improved reputation and brand.

10. A variety of backgrounds can make the
company more adaptable to its ever changing
environment.

Some apparent limitations

However, the head of one of the UK’s big fund
managers, Helena Morrissey supposes that Norway
which has quota laws demonstrates some success,
but not in the number of female executives. Accord-
ing to the point of view of Morrissey H., it is ap-
propriate to launch the 30 Per Cent Club to facilitate
and enhance the board diversity. By maintaining it,
the target of EU — reserve 40 per cent of their non-
executive director board seats by 2020 is likely to be

met insofar as it is likely to be helpful and power-
ful tool in preservation of gender balance in Britain
(Meg Russell, 2011).

One of the apparent drawbacks of implementa-
tion of quotas is the presence of tokenism. It implies
that ‘there will always be a question in people’s
mind that somebody only got onto a board or into a
certain position because of a quota’ (David Oakley,
2012).

The head of corporate governance at the ABI,
Andrew Ninian states that “We are sceptical about
quotas as, while they might create numerical equal-
ity, investors are more concerned about the overall
effectiveness and performance of boards, which is
driven by expertise not just gender” (Anne Sweig-
art, 2012). It is the one of the causes of opposition to
mandatory legislation of Britain.

Having directors with diverse skills doesn’t
necessarily lead to better firm performance. Us-
ing US data, our research found that increasing the
amount of skills on a board from 10 to 13 reduces
firm performance by about 2.4%. The boards with
more skills performed worse than boards with less.
In taking into account other research, we suggest
that boards whose directors share common skill sets
have better firm performance because they can com-
municate effectively.

In theory, the optimal board combines monitor-
ing and advisory roles to varying degrees. However,
how individual director skills map into these roles is
less well understood. Research on board makeup has
mixed answers when it comes to what contributes to
success. For example, one study finds that directors
with CEO experience increase firm value, while an-
other found no such relationship. One reason for this
could be that the usefulness of a director’s skills to a
board depends in part on the other skills represented
on a board.

US firms are now required to disclose the skills
of their directors: in our study, this allowed us to
assign skills to directors that would have been hard
to characterise based on their employment history
alone. Using these disclosures, we found that the av-
erage director has three skills, out of the 20 we ex-
amined. The most common skill among directors is
management skills (38% out of all assessed skills).
At the board level, there’s usually one director with
finance and accounting skills. Boards also tend to
have directors with management skills (90% of all
boards).

Usually diversity of skills is found to be ben-
eficial in decision making, as it brings greater re-
sources to problem solving and could lead to a more
complete analysis of an issue. However, different
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personal and professional backgrounds may lead
to different ways in which team members interpret
information and to multiple representations of a
problem. In turn, this may lead to delays in decision
making.

Research also suggests that diversity in a group
could lead to failures, as it might cause the group
(boards in our case) to be less integrated. This might
also lead to a higher level of dissatisfaction and turn-
over among group members. For example, directors
may be more likely to leave the board as they may
not feel that they are part of a group.

Misunderstandings and disagreement can mean
less effective decision making within multidiscipli-
nary teams. Having boards with directors who have
different beliefs may lead to disagreements within
the board. As a result, the board invests inefficiently
because directors anticipate future disagreements.

One of the reasons for diverse skilled boards
performing worse could be because of the lack of
common ground between board members. Directors
need to be able share skills to be able to communi-
cate effectively. There is evidence that groups with
greater skill diversity communicate more formally
and are less well integrated.

This then could hamper these groups’ ability to
make better decisions for their firms. The negative
association between diversity and communication
isn’t just limited to skills or one’s previous industry
or occupational experience. For example, in groups
where members have different educational back-
grounds, research shows an increase in turnover
among group members.

Then there’s the opposite effect — skills shared
by directors could lead to better communication and
then improved firm value. One way to look at this
is to group skills by their functions. For example,
governance and risk management skills could be
grouped together under monitoring skills, where-
as leadership and entrepreneurial skills could be
grouped together under advising skills.

Our research provides some evidence that cer-
tain skills may appear together on the board. For
example, we find that when there is a director with
governance skills on the board, we are more likely
to find another director with risk management skills
on the board. We are not suggesting that all firms
should have a few skills on their boards. Our results
suggest that firms should take a step back and think
about how they choose their directors and how the
communication among directors may be affected by
having many skills on the board.

Also when firms appoint directors, they face
many search problems. For example, US boards
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need to have at least one director on the board who
is a financial expert and majority of board members
need to be independent directors. Add to these, gov-
ernance regulations that may seek to, for example,
increase gender diversity on the board (like the one
implemented by Norway).

Then a firm looking for a new financial expert
director may need to find a director who would be
a financial expert and an independent director, and
someone who would also be increasing gender di-
versity on the board. In the presence of other fric-
tions, like search costs, firms may not be able to
cover all these dimensions at the same time. Simi-
larly, in trying to meet governance regulations fo-
cusing on one characteristic (like independence) or
one objective (diversity) firms may not achieve the
best match between new directors and the board. So
governance regulations may not always lead to bet-
ter company performance.

Apparent paramount measures

Pieters K. Suggests that ‘since most women who
are eligible for the board lack practical boardroom
experience, companies will have to support these
women through practical national measures as
regards access of women to the boardroom and
to top management mentoring, preferably by
experienced men, and training. Large companies are
taking important steps to assist women on their way
to the top in combining family and working life’ (Jill
Treanor, 2012). There fore, such measures are the
valuable and important in gender balance.

The board should have sufficient independence
to discharge its responsibilities. Where permitted by
legislation, the chairperson should be independent.
A lack of independence can contribute to increased
complexity in managing conflicts of interest and
reduced efficacy of the board. Factors or relation-
ships that may negatively impact on the independent
management of issues should be identified at the
commencement of the board meeting, and decisions
made on actions to mitigate this impact.

Conclusion

Good governance is entirely essential and inher-
ent for good performance. So it is appropriate neces-
sity to increase women in order to achieve and score
higher at a certain level (Karolien Pieters, 2012).

To conclude, ‘the quotas have raised the pres-
ence of women in the boardrooms of publicly listed
companies dramatically and have led these corpo-
rations to develop new institutional capacities’
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(Liza Ramrayka, 2012). Moreover, from the report
of Lord Davies, it can be seen that the main and
inherent instrument of gender balance is the imple-
mentation of quotas (Liza Ramrayka, 2012). Tar-
gets and quotas are the only way that will change
things, in particular the preservation of gender bal-
ance and improvement in growth of women execu-

tives and non-executives at all (Louisa Peacock,,
2012). Therefore, it is obviously appropriate to im-
pose and implement quotas in order to reach the
perfect target — gender balance and women equal-
ity at all. The imposition of legislated quota system
is possible though it is not easy and to enact it with-
out any obstacle.
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MCTOPUKO-TIPABOBbIE ACTTEKTbl ®OPMUPOBAHUS U
PA3BUTUA U3BUPATEAbHbIX MTPABOOTHOLUEHNU
B PECITYBAUKE KA3AXCTAH

CraTtbsl MOCBSLLEHA aKTyaAbHbIM BOMPOCAM 3BOAIOLIMM M3OMPATEABHOrO MpaBa M IAEKTOPAAbHbIX
npaBooTHoOWeHMI B ucTopumn Pecnybamkn KasaxcraH. Lleablo paboTbl SIBASIETCS MCCAeAOBaHME
OCHOBHbIX 3TarnoB (POPMMPOBAHUS U PaA3BUTUS M3OMPATEAbHbIX MPABOOTHOLUEHUI HAa TeppuTOopUM
KazaxcraHa. B 4acTHOCTHM, aHaAM3MpPyeTCs 3BOAIOLIMS MHCTUTYTOB M3OMPAaTEAbHOrO Mpasa B npoLecce
Pa3BUTUSI MOAMTUYECKOrO CTPOS Ka3axCKOro XaHCTBa, creumduka n3bupateAbHbIX NpaBOOTHOLLIEHMIA
MOCAe NMPUCOeAMHeHUs K Poccum 1 coBeTCKoro nepuoaa. AKTyaAbHOCTb Npo6AeMbl 06yCAaBAMBAETCS
COLIMAAbHO-TIOAUTUYECKON 3HAUYMMOCTbIO AASl Ka3aXCTAaHCKOrO roCyAapcCTBa M OOLEeCTBa MHCTUTYTA
BbIGOPOB KaK 6e3yCAOBHOW COCTABASIOLLEN MX AEMOKPATUUYECKOro pasButus. pu HanucaHum ctaTbu
MCMOAb30BAAMCH Kak OOLLeHayYHble, Tak U YaCTHOHAYUHbIE METOABI MICCAEAOBAHUS (AMAAEKTUYECKUIA,
MCTOPUYECKWNI, CPaBHUTEAbLHO-TIPABOBOM, CMELMaAbHO-IOPUANYECKUIA, Aornyeckuii). [lpakTnyeckoe
3HayeHMe CTaTbM 3aKAKOYAETCS B BO3MOXHOCTM MCMOAb30BaHMS MOAYYEHHbIX PEe3yAbTaTOB B
COBEpLLEHCTBOBAHNM AEWCTBYIOLLEr0 M36MpaTeAbHOro 3akoHoAaTeAbCTBa Pecnybamkm KasaxcrtaH, a
Tak>Ke B NMPaBOMNPUMEHUTEABHOM NMPaKTHKe B ccpepe BbIGOPOB PasAMUHbIX YPOBHEN.
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The article is devoted to topical issues of the evolution of the electoral law and electoral legal rela-
tions in the history of the Republic of Kazakhstan. The aim of the work is to study the main stages of
formation and development of electoral legal relations in the territory of Kazakhstan. In particular, the
evolution of the institutions of electoral law in the development of the political system of the Kazakh
Khanate, the specificity of electoral legal relations after accession to Russia and the Soviet period are an-
alyzed. The urgency of the problem is determined by the socio-political significance for the Kazakhstani
state and the society of the institution of elections as an unconditional component of their democratic
development. When writing the article, both general scientific and private scientific methods of research
(dialectical, historical, comparative legal, special-legal, logical) were used. The practical significance of
the article lies in the possibility of using the results obtained in improving the existing electoral legisla-
tion of the Republic of Kazakhstan, as well as in law enforcement practice in the sphere of elections of
various levels.
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KasakcTaH Pecny6AnkacbiHAQ caiiAay KaTbIHACTaPbIHbIH,
KYPbIAYbl MEH AAMYbIHbIH, TAPUXU-KYKbIKTbIK, acrekTiAepi

Makana KaszakcraH PecnybAmKacbiHAG CalAQy KYKbIFbIHbIH S3BOAIOLIMSIChIHbIH JKOHE SAEKTOPAAbAbIK,
KYKbIKTbIK, KaTbIHACTaPAbIH ©3€KTi MaceAeAepiHe apHaAFaH. XXyMbICTbIH MakcaTtbl 60Abin KasakcraH
ayMarblHAQ CaiAay KaTbIHACTapPbIHbIH KYPbIAYbl MEH AAMYbIHbIH, HETI3I KE3eHAEPIH 3epTTey TabblAaAbl.
ATan anTKaHAQ, Kas3aK XaHAbIFbIHbIH CasiCM KYPbIAbICbIHbIH AaMy MPOLECIHAE caiAay KyKbIfbl
MHCTUTYTTApbIHbIH 3BOAIOLMSCHI, Peceire KOCbIAFAHHAH KeMiHr >KoHe KEeHeCTiK Ke3eHAeri camaay
KaTblHAaCTapbIHbIH ©3relleAiri TaaaaHaAbl. KasakcTaHAbIK, MEMAEKET MeH KOFaM YLLiH caiAay MHCTUTYTbl
OHbIH AEMOKPATUSIABIK AAMYbl CO3Ci3 KaXKETTi Kypamaac 6OAIri peTiHAE 9AeYMETTIK-CasiC MaHbI3AbIAbIF bl
MOCEAEHIH ©3€eKTIAIrH Herisaenai. MakaAaHbl xasy 0apbICbIHAQ 3E€PTTEYAIH XKAATbI FbIAbIMM, COHAAN-
aK, XKeKe FbIAbIMU dAiCTepi (AMAAEKTUKAABIK, TaPUXM, CAAbICTbIPMAAbI-KYKbIKTbIK, apHarbl-KYKbIKTbIK,
AOTMKAAbIK) MarlAaAaHbIAAbL. AAbIHFaH HaTukeAepai Kasakcran Pecrny6AMKacbiHbIH KOAAAHbBICTAFbI
cariAay 3aHHaMacbiH >KETIAAIPYAE, COHAAM-aK, CalAayAblH TYPAI AEHrenAepi caAacbiHAAFbl KyKbIK,

KOAAQHY TaXipnbeciHAe nanaaAaHy MyYMKIHAIT MakaAaHblH ToXXipnbeAik MaHi GOAbIM TabblAaAbl.
Ty#in cesaep: canaay, caiiaay npoueci, aAaybic 6epy, caiiaay 3aHHaMachl, CaiiAay HayKaHbl, cainAay

KYKbIfbl, KaFMAaAap.

BBenenne

OTtoOpaskeHHe HCTOPUKO-IIPABOBBIX ACIEKTOB
pa3BUTHS OONBITUHCTBA OTEUYECTBEHHBIX ITOJUTH-
YEeCKUX MHCTHTYTOB, B TOM YHUCIIE TIOpsaKa GOpMH-
pPOBaHHUS OPraHOB BIACTH U WHCTHTYTa BHIOOPOB B
Kazaxcrane, B ropuuyeckoil Hayke W JUTEpAType
TPaJULIMOHHO HAYMHAETCA CO BTOpOW Tpetn XV
BEKa — MOMEHTa 00pa30BaHMs CaMOCTOSTEIBLHON
HallMOHAJIBHOM rocyaapcTBeHHOCTH M Kazaxckoro
xaHcTBa. DOPMANIBHO TAKOW MOAXOJ K WU3YUYEHUIO
MpOOJIEMATHKU BHJIUTCSI BIIOJIHE OOOCHOBAHHBIM.
Heob6xoammo mpuHUMATE B pacdeT TO, 9TO TIpoodITe-
Ma TIOJUTUYECKOTO Pa3BUTHUS M HEMOCPEICTBEHHO
WHCTHTYTa BBIOOPOB B PaHHUX TOCYAapCTBEHHBIX
Y TJIEMEHHBIX 00pa3oBaHMAX Ha Tepputopun LleH-
TpaJbHOM A3WH, IO MPUYMHE CKYAHOCTH HH(OpMa-
LUOHHBIX U MaTEPHUAbHBIX UCTOYHUKOB, B COBET-
CKOM M OT€UEeCTBEHHON MCTOPUKO-IIPAaBOBOM HayKe
Obly1a M3y4YeHa CpaBHUTENBHO c1abo.

HauGonee pannme u3 npoxuBaBmmx B LleH-
TpambHOW A3WHM TUIEMEH, OMHCaHHBIE B MaTepH-
AIBHBIX MCTOYHHMKAX — TUIEMEHa cakoB (CKU(OB),
TPAAUIIMOHHO OTHOCAT K TAaK HAa3bIBAEMbIM BOECH-
HO-/IEMOKPaTUYECKUM MIPOTOrOCYAAPCTBEHHBIM
oOpa3oBanusM. ['JTaBHOW OMpeACISIONIe 0COOCH-
HOCTBbIO BOCHHOW JAEMOKpPATUU SIBJISIETCSL XapakKTep
BJIACTHBIX OTHOIIEHUH B IUIEMEHH, IPU KOTOPOM
TJIaBHBIM OpPIraHOM BJACTHU SIBJSUIOCH IUIEMEHHOE
(HapogHoe) coOpaHue — MEPUOJMYECKH CO3bIBae-
MBI OpraH, Ha KOTOPOM pa3OHparch BaKHEUIITHE
Bompockl TuieMeHd. OMHON M3 TNIaBHBIX (DYyHKINH
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HapoHOTO coOpaHus ObUIO N30paHue BoXk el (cTa-
peHIMH), KOTOpOe MPOBOAMIOCH B COOTBETCTBHHU
C NPHUHLUIIOM MEPUTOKpPATHH, T.C. UCXOISl U3 Ha-
JIMYKs Y TMPETCHJCHTa Ha JOJDKHOCTh O0COOBIX JI0-
CTOMHCTB M 3aciyT (OT JaT. merito — 1o 3aciyre, 1Mo
JIOCTOMHCTBY ).

Yro kacaercs Apyrux APEBHUX IUIEMEH, CTaB-
LIMX TPEEMHUKAaMH CaKoOB, TO C Pa3BUTHUEM TOCY-
JIApCTBEHHOCTH U LIEHTpalu3aluend MoJIMTUYECKON
BJIaCTH, NPUHIUIT BbI60pHOCTI/I B HUX ITOCTCIICHHO
ucyeszaeT Wi Tpancpopmupyerca. Ha cmeny Bo-
€HHO-IEMOKPATUUYECKOMY TOJIOCOBAHUIO MPUXOAUT
Ha3HA4YEHUE Ha TOJKHOCTH, UCXO/Is U3 JIMYHOH TIpe-
JAHHOCTH WM POJICTBEHHBIX OTHOLICHWH MpPETEeH-
neHToB. C yCTaHOBJIEHHEM B roCyIapCTBaxX KaHITO-
€B U XyHHY (TYHHOB) MOHApXH4YE€CKOTO TPaBJICHUS
B3aMeH BBIOOPHOCTH BOKAEH HCIIOIB3YETCs] MOHAP-
XHMUecKas Iiepesiaya BJIACTH 110 HacJIeACTBY. JlaHHas
IIpaKTUKa BIOCJICACTBUU 6yz[eT 3auMCTBOBaHa "
AKTHBHO NMPHUMEHSTHCS B IPYTHUX CTEMHBIX rOCyaap-
CTBaxX, NPUIICAIINX HA CMEHY I'YHHaM, B IIEPBYIO
ouepe/ib, B rOCyIapCTBEHHBIX 00pa30BaHUSAX HOBON
STHOTIOJIMTHYECKON IpyNIbl TIOpkoB. Hanpumep, B
TIOPKCKHX IIJIEMEHHBIX OOBEIMHEHHSIX BJIACTh Ha-
CJIeIOBAJIaCh WIEHAMH apHCTOKPATHYECKOro poja
alMHa, a B MOHTOJILCKON UMIIEPUHU — PEACTaBUTE-
JISIMU HACJIEICTBEHHOM JIMHUM YHHrHCcXaHa.

OcHoOBHAfl YaCcThb

Kazaxckoe xaHcTBO, 00pa3oBaBIIeecst HA MeCTe
3onoroit Opasl, B XVI-XVIII BB. 0110 HEepapxu3n-
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POBaHHOIN COLMAJIEHO-TTOJIMTHYECKON CTPYKTYpPOH,
BOOpaBIIel B ceOs TpagWIKl KOYEBOW ToCydap-
CTBEHHOCTH, COYETaBILIEH 3JIEMEHTHI MOHApXUU U
(heomanpHO pecyOuKy. BaskHeUITUM U3 HUX OBIT
MIPUHIIMII TTEpeIady BJIaCTH Ka3aXCKUX XaHOB B Ipe-
Jejlax TUHACTUYECKON JIMHUU IOTOMKOB YnHrucxa-
Ha, KOTOpBIE BBIICIWINCH B 0COO0E apHCTOKpATH-
YECKOE COCIIOBHE «OeTIoi KOCT» — aK CyHek (Tope).
Benymascs ot Ypyc XaHa — MOTOMKa CTapIIEro
ceiHa Yunarncxana Jxyqaun (JKomrsr) pogoBast muHUS
Ka3aXCKHMX apHCTOKPAaTOB-TOPE, 3aHUMaja NPHBH-
JIETUPOBAHHOE TIOJIOKEHHE B COLMATBHO-TIONHTH-
yeckol cTpykrype Kaszaxckoro xanctsa. MIMeHHO
MIPUHIIMTT TTPOUCXOXKIECHUS CTaNl TIABEHCTBYIOIINM
npu W30paHUM W YTBEPKACHUH XaHOB Ha HApOA-
HOM cOOpaHWW, a MO3/IHee U TPH HacleJACTBEHHOM
nepejaue BepXxoBHOM BiacTu B KazaxckoMm XaHCTBe
(Bumanos, 1960: 1). Hukrto m3 mpexacraBuTenei
«YepHOH KOCTW», Jayke 00Jajaiolne HempeB30oi-
JICHHBIMH BOJIEBBIMH KadueCTBaMH — OWU U OATHIPHI,
T10 OTIPE/IETIEHHIO HE MOT IIPETEHI0BaTh Ha BBICUIYIO
MTOJIMTHYECKYIO BIIACTh B TOCYJapCTRBE.

Hecmotps Ha 3T0, Hanmuume y mpeTeHJeHTa
OTIPE/IETICHHBIX KadecTB, JOCTOMHCTB U HaBBIKOB
HMMeI0 HeMaJIOBa)KHOE 3HAUCHUE TPU N30paHUU WIIN
YTBEPXKICHNUHU Ka3axCKUX XaHoB. OJTHO MPUBUIIETH-
pOBaHHOE IOJIOKEHUE, 00YCIOBICHHOE TPOUCXOXK-
JICHUEM OT HACJIeJICTBEHHOM TUTYJI0OBaHHOMN apuUCTO-
KpaTuu «0ejod KoCTH», He Bcerjga o0ecrednBajio
yCIeX BBICTYIUICHHSA Ha 3THX coOpanusx. «Kax Obr
HU ObUIa Oenla KOCTh XaHCKOT'0 IIOTOMKA, — 3aMevaeT
JleBImMH, — HO €CJIM OH YMOM, OOTaTCTBOM WJIH APY-
IMMHU Ka4eCTBaMH HE OCTaBHUII ceOe 3HAUUTEILHOTO
YHclia TPUBEPIKEHIIEB, TOJIOC €ro He JAeJaeT Imepe-
Beca B coOpaHusix HapoAHbIx» (JIeBmuH, 1996: 2).

CkazaHHOE B ONpEENeHHONW CTENeHH MOXKET
CBUJETEIBCTBOBATh O CPABHUTEIBHO PA3BUTON CH-
cTeMe BBIOOPHBIX MHCTUTYTOB Ha Tepputopnu Ka-
3axCTaHa JI0 ero npucoeanHeHus k Poccuiickoil nm-
nepuu B X VIII Beke.

3akoHomarenbHOe odopmieHue u30Uparesb-
HbIX IpaBooTHolIeHU B Kazaxcrane B Poccuii-
CKOM HMMIEpHUH, KOJOHHAJIBHON OKPaWMHON KOTO-
poit oH sBscs, HaunHaetrcs B 1905-1906 rogax,
B XO0J/i¢ BBIOOPOB JIeMyTaToOB B ['0cyAapcTBEHHYIO
dymy — nepBbiii B ucropun Poccun mpexncraBu-
TeJIbHBIH OpraH mapjlaMeHTCKoro Tumna. IlepBeiM
n30MpaTeNnbHBIM 3aKOHOM cTajio [lomoxkenne o BbI-
Oopax B ['ocymapcTBEeHHYIO TyMy, YTBEPKICHHOE
6 aBrycra 1905 r. [lono)xeHue yCTaHOBHUIIO CHCTE-
My H30HMpaTeNbHBIX II€H30B, OTrPaHUYMBAIOLINX
n30upaTeNnbHbIe MpaBa 3HAYUTENHHOIO YHCIa Ha-
CeJIeHMs] UMIIEPUH, B TOM YHCJE U Ka3aXH. Y Ka3bl-

BaJOCh, YTO «B BBHIOOpAx HE y4YacTBYIOT: a) JIMLA
JKEHCKOTO To1a; 0) JINIa MOJIOXE JBANIATH TISTH
neT; B) oOydaromiyecss B y4eOHBIX 3aBEICHHSIX;
T') BOMHCKHE YHHBI apMUU U (DII0Ta, COCTOSIINE HA
JEHCTBUTEIHLHON BOCHHOHW cityx0e; o) Opoasume
WHOPOJIIBI ¥ €) MHOCTPaHHBIE MO aHHbIe) (ApTe-
MeHko, 2005: 3). [Tox «OpoasYuMu HHOPOIIIAMI)
MOHUMAJINCh KOYEBBIE CKOTOBOBI, B TOM YHUCIIE, U
Kazaxu-1apya, He MPUITHCAHHBIE K OMpPENEIeHHO-
My aJIMHHHCTPAaTUBHOMY pailOHy, COCTOSTHHE KO-
TOPBIX HE OBUIO OTPAKEHO B aJMHUHHMCTPATHBHBIX
CTATUCTUYECKUX OTYETaX.

Cy1ecTBoBaBIIas pa3BeTBICHHAS CUCTEMA IIEH-
30BBIX KBATM(PHUKAIWNA 3HAYUTEITHHO OTpaHIYMBaIa
n3buparenbHelid  Koprnyc Poccuiickoil ummepuu;
pasiuyHbBIe TOJ3aKOHHBIE W TPAaBOTPHUMEHHUTEIb-
HBIE aKThl BBOJIMJIM BCE HOBBIE OTPaHUYEHNS, CyKas
ator kpyr. Tak, no manueiM H.M. Jlazapesckoro,
AKTUBHBIM M30MpaTENIbHBIM MPABOM I0JI30BaJIOCh
mums 15% nmacenenus Poccutickont mvmepun (Jla-
3apeBckuii, 1909: 4). CripaBeyIMBOCTH pajgu HEOO-
XOJIMMO OTMETHUTH, YTO JAHHOE MOJIOKEHHE Majo
OTJIMYAJIOCh OT TOKa3aTeled ypOBHS 3JIEKTOpalb-
HOW KyJIBTYPBI B MHpPE, XapaKTepPHOTO IS TOTO Tie-
pHoJa B LIETIOM.

W3buparensuple kammannu B l'ocymapcTBeH-
HBIE JTyMBbI CWJIBHO TOBJIMSUIN HA MOJIMTHYECKOE ca-
MOCO3HaHue KoyeBoro HaceneHus Kasaxcrana. Bei-
pasuTeNs MU HOBBIX WJAEH SBISUIACh HApOJAMBIIAsICS
Ka3axckasg MHTEJUIMTeHnHA. [ oBops 00 ydacTum B
BbIOOpax B ['ocymapctBennyto [lymy koueBoro Ha-
ceJleHus, MpOoXKUBaBIIEro Ha repputopun Kazaxcra-
Ha, OTMeTHM, 4To 22 ¢espainst 1906 r. Huxonaem 11
OBIT 0IOOpEH W TOAMHUCAH MPOSKT OTHOCHUTEIHHO
npoBeneHus BbIOOpOB B CeMHIIaNaTHHCKOH, AK-
MonmHCKOH, Typraiickoil n Ypanbckol 00macTsx.
BrnepBrle koueBoe HaceneHue B cocTtaBe Poccuii-
CKOMl MMITepUH TPUHUMAIIO yJacTHe B BhIOOpax B
I TocynapctBenHyt0 1ymy, B paboTe KOTOpOi cMOT-
JM TNPUHATH ydacTue aenyTraTel A. bepemkaHoB,
A. bykeiixanos, A. Kansmenes, I1I. Kocmarymnos.
B cocras II I'ocynmapcrBenHoi gymer ot CrenHo-
ro reHepan-ryoepHaTopcTBa ObUIM M30paHbl TaKKe
M. Tempmmmae, b. Kapataes (MyxamemkaHoB,
2001: 5).

K coxanennro, B cuily OCTpOH HOJUTHYECKOM
00pBOBI M Upe3MEPHOH, 10 MHEHHUIO BIIACTEH, «pe-
BOJIFOIIMOHHOCTHY JICTTyTaTCKOTO COCTaBa M €ro
tpeboBanmii, I ['ocymapctBennas gyma (1906) u 11
l'ocynapctBennas myma (1907) 6bumn ObICTpO pac-
MYLICHBI, OTPadOTaB B COBOKYNMHOCTH JHIIbL 175
nueii. Ilo ITomoxxenuto o Be6opax B III I'ocymap-
CTBeHHYI aymy oT 1 Hos0ps 1907 roma kazaxwu
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BMeECTE C MPOYMMH Hapoaamu Cpeaneit A3un Obun
BOOOIIIE JIMIIIEHBI N30MPATETFHOTO MPaBa.

Otpeuenne nMmmepatopa Hukonas I ot mpe-
CTOJIa W TIepexoJl BJacTH K BpemeHHOMYy mpaBu-
TEIBCTBY 03HAMEHOBAJIM HOBBIM 3TaIl B HBOJIIOINU
n30upaTenbHBIX MpaBooTHoImeHnH B Kazaxcrane.
[Tonoxxenue o BeIOOpax B YupeauTeabHOE COOpa-
Hue ot 11 centsadps 1917 r. BuepBbie B pOCCHIA-
CKOHMl MCTOpHHU 3aKpeIUBsI0O MPUHIMIBI BCeoOIe-
ro, paBHOTO, MPSIMOTO M30UPATENHHOTO IpaBa |
TailHOe rojiocoBaHue. Ka3zaxckass HalMOHaJIbHAsS
WHTEJUTUTEHIUS B JIUIE MOJUTHYECKON MapTuu
«Anamn» akKTUBHO BKIIIOYWIIACH B M30UPATENbHYIO
KaMIaHuio 1 00ps0y, MPOBO3TIACUB B CBOEH IPO-
rpamMme ot 21 HosOpst 1917 r.: «IIpaBom BeIOOpa
MOJIB3YIOTCS BCE Tpaxaane, 0e3 pa3iandus MpOowcC-
XOXICHHUS, BEPOMCIIOBEJAaHUsI M TOja. BrIOOpHI
JIEMTyTaTOB TIPOM3BOJIATCS PSIMBIM PaBHOIIPABHBIM
U TaiHBIM TojocoBaHuem» (Kocwix, MHXaWHIIOB,
1998: 6).

3aKOHO/IaTENbCTBO HOBOM, PEBOJIFOLIMOHHO MTPH-
menmei B 1917 Toxy COBETCKOI BIAcTH, B OTIIHU-
YK€ OT MPOTrPaMMBbI MApTUU «AJIalD), HOCUJIO SIPKO
BBIp@XCHHBIN KaccoBbIid xapakrep. 10 ntoms 1919
roga Cosaapkomom PCOCP 6bu1 npunst Jekper
«O pEeBONIOIMOHHOM KOMHUTETE TIO YIIPaBICHHUIO
Kuprusckum kpaem».

B sToM nokymeHTe OBUIH OCBEIIEHBI W BOIPO-
cbl BIOOpOB B Kuprusckom kpae. Tak, Hampumep,
myakTamu 10 — 12 ycTanaBIMBasioch, 4To «u30npa-
TEJbHBIM NPaBOM B KUPTU3CKHUX ayJlaX U BOJOCTAX
MTOJIB3YIOTCS BCE TPaXkKIaHe, JOCTUTIIHE | 8-TIeTHETO
BO3pacTa KO JHIO BBHIOOPOB, KOTOpBIC MPUIHCAHBI
K JTaHHOMY ayiy, ¥ T€ He TPUITHUCAHHbIE, KOTOPHIC
UMEIOT TOCTOSHHOE MHUTEIbCTBO B JAHHOM ayJie
WIH J)KUBYT OOJiee OJTHOTO TOfa, 33 WCKIIOYCHHEM
TOPTOBILIEB-CIEKYJITHTOB, IKCIUTyaTHPYIOIUX KHp-
TU3CKAN HApoJ, ¥ aKTUBHBIX areéHTOB CTAapoOro pe-
JKUMa, 3apEKOMEHJIOBABIIMX ce0S pPEBHOCTHBIMH
MIPOBOTHUKAMH €T0 TOJTUTHKH.

YcTaHOBIEHHE CPOKOB ISl MOJHOMOYHI BBI-
OOPHBIX COBETCKMX OPTaHOB OIPENEISIeTCS KUPTH3-
CKHM cbhe3ioM ...» (1919: 7)

Koncturymmuss PCOCP 1918 1. u «/lexmnapa-
st mpaB Tpyasmuxcst Kuprusckoit (Kazaxckoii)
ACCP» 1920 1. 3aKkpeIusuid CHCTEMY II€H30B,
IJIABHBIM  OIPEJEISIOmUM (aKTOpOM TpH ycTa-
HOBJIEHUH KOTOPBIX cTan uaeojornuecknii. Ceitvac
OrpaHUYEHHUsS aKTHBHOTO W IACCHBHOTO H30upa-
TEJBHOTO MPaBa BBOJWINCH, B TIEPBYIO OYepeb, U3
co00paKeHNH PEBOIIOLIMOHHON LEJIeCO00Pa3HOCTH
M COOTBETCTBHUS M30MpaTeNs KIACCOBOM CYIIHOCTH
rocy/apcTBa M CO3JaHHON HOBOMW BJIACTBIO CHCTE-
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MbI yrpasienusi. Crates 65 Koncturynuun PCOCP
1918 1., KOoTOpas pacmpocTpansiach u Ha Kazax-
CTaH, 3allMIaJa CYIIECTBOBABIINE HA TOT MOMEHT
KOHCTHUTYIIMOHHBIC TIPUHIUIIBI, a TAK)Ke JINIICHUS
MOJUTUYECKUX IMpaB (JIMIICHUYECKUI LIeH3) 3HAYH-
TEJIbHBIX Kareropuil HaceneHus. K HuUM oTHocH-
JMCh: a) JHLa, Npuderarnme K HaeMHOMY TPYAY
(HaeMHBINA TIEH3) C MENTBI0 W3BICUCHUS MPUOBLIH;
0) nuIia, *KUBYIIHE HA HETPYAOBOH 10X01a (HOXO-
HBIH 1IeH3); B) YaCTHBIE TOPTOBIIBI, TOPTOBBIE H KOM-
MEpUecKrue MOCPEAHUKH (TOProBO-NIOCPEAHHYE-
CKHUH IIeH3); T') AYXOBHBIE CITYXKUTEIH PEINTHO3HBIX
KYJBTOB (KOH(ECCHOHAIBHBIN, OH K€ PETTUTHO3HBIN
Y CITY’KUTEIBCKHH ); 1) CITy Kallle U areHThI OBIBIIEH
MOJIMIIMHK, 0CO0OT0 KOpITyca JKaHIapMOB M OXpaH-
HBIX OoTAeNeHni (cayxeOHsrii en3). B Kasaxcrane
JaHHBIC IICH3bl TPAHC(HOPMHUPOBAINCH HCXOAS W3
MECTHBIX OCOOEHHOCTEN COIMAIBHO-IIOIUTHYECKON
1 DKOHOMHMYECKOH ku3Hu. Hampumep, B coOoTBeT-
CTBUM C JaHHBIMHU II€H3aMH, H30UpaTEIbHBIX TPaB
JMIIATUCH MPEICTaBUTENN TaK Ha3blBaeMoOH «(deo-
JATHbHO-0aICKO BEpXYIIKW», MYCYJIBMAHCKOE Y-
XOBEHCTBO, OBIBIINE CITy’Kalllie MECTHBIX OPraHOB
CaMOyTIpaBJIeHUS W APYTrHe KaTerOPWUHU >KHTENen
(Capraes, 1960: 8).

B Kouctutynmu CCCP 1936 t. u Koncrury-
unu Kazaxckoit CCP 1937 r. BnepBble B UCTOPHUH
COBETCKMX KOHCTUTYHIHH BBIIEISIETCA OTIENbHAs
rnaBa «lI30uparenbHas cucTeMay, MOCBSILEHHAS
MIPUHIIATIAM YYacTHs TPaKIaH B BBIOOpaxX B COBET-
ckue oprasbl. beutn popManIbHO 3aKpeTIeHB dJIeK-
TOpaJbHbIE MPUHITUITEL: BceoOIiee, MpsIMoe, paBHOE
n30HupaTeabHOE MPaBO MPH TAaHHOM T'OJIOCOBAHHH.
Kcraru, nmocnennee panee B MpeIbIIyIIuX COIO3HBIX
1 Ka3aXCTaHCKUX KOHCTUTYIMOHHBIX aKTaX HE UMe-
JI0 IOPUINYECKOTO 3aKPETUICHUSI.

B cBI3M ¢ mpoBO3rNalIeHUEM 3aBEpPLICHHS
YCTaHOBJICHUSI PEBOJIOIMOHHON AMKTATYpPHI TPO-
jerapuaTa B 3aKOHOAATENLCTBE O BbIOOpax Mpo-
M30nUTH cymecTBeHHble m3menenns. C 1936 roga
Bce B3pocnoe Hacenenne CCCP, T. e. Bce coBeTckue
rpaxxiane, JOCTHTIINE coBepieHHonetus (18 ner),
Ha/ICJSUTICh aKTUBHBIM W ITACCHUBHBIM M30HpaTeib-
HbIMH TIpaBaMu. OJTHOBpEMEHHO ObUTH YIIpa3THEHBI
n30MpaTebHbIe LEH3bI, CBA3aHHBIC C COLUATBHBIM
MIPOMCXOXK/IEHUEM TpaX</1aH, T.e. K BBIOOpaM JOITy-
ckanuchk Bce rpaxknane CCCP, 3a uckiroueHruem He-
COBEpIIICHHOJIETHHUX, a TaKXKe OCYKICHHBIX CYIOM
K BUJAM HaKa3aHWs, COMPSIKEHHBIM C JHMIIEHUEM
n30MpaTenbHBIX MpaB. | olocoBaHme cTajio MpoBo-
IUTHCSL B CHENUAIBHO 00OpYIOBaHHBIX MECTax MO
3apaHee yHOpsI09eHHBIM MECTHON aJIMUHUCTPAIH-
el crickaM u3duparenei.
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Hcroprko-nipaBoBBIe acTIeKTH! (OPMUPOBAHMS U Pa3BUTHS M30MpaTeIbHBIX IPaBOOTHOIICHNH B Pecmybmike Kazaxcran

TeM He MeHee, MO pacIPOCTPAaHEHHOMY MHe-
HHUIO COBPEMEHHBIX Ka3aXCTAaHCKUX, POCCHUHCKHUX
1 3apyOeKHBIX YUYEHBIX 3TH, B LEJIOM AEMOKpa-
TUYEeCKUE MpeoO0pa3oBaHus, HE OKa3alll CEphbe3-
HOTO BO3JICHCTBUS Ha CUCTEMY H30MpaTeIbHBIX
npasooTHomeHut Coserckoro Coro3a, Tak Kak
OHH NPOJOJIKATIU HOCUTH HAEOJOTM3NPOBAHHBIN
xapaxrep.

OcoOeHHOCTBIO COBETCKOW M30MpaTeNbHON CH-
CTEMBI OBUIO BBIABHKCHUE KaHIUIATOB B ACMYTaThI
[0 TIPOM3BOJICTBEHHOMY MPHHIMITY, KOT/Ia TaKUM
npaBoM o0xaganu oOLIeCTBEHHbIC OpraHU3aluu
U KOJUIEKTUBBI TPYAAIIUXCSA: KOMMYHHCTUYECKHE
MapTUHHBIE OpPTraHM3alnH, MPO(CoI03bI, Koormepa-
TUBBI, Opranu3anuu mosoaéxu. IIpu atom rosoco-
BaHHE MPOBOJWIOCH IO TEPPUTOPHATIBHOMY NPHUH-
numy. Kaxiplii gemyrart HaIesicss UMIIepaTHBHBIM
MaHJaToM.

Bo BTopoii monoBune XX Beka, B MpoIECCE TTH-
Oepanmu3anuu OOIECTBEHHO-TTOIMTHYSCKON JKU3HU
B CCCP usbuparenbHOe MpaBo M0IBEPIIIOCh 3HAYH-
TeNbHBIM M3MeHeHUsM. OcTaBasich MO CBOEH CyTH
TEH/ICHIINO3HBIM H MOJUTHYECKN KOHBIOHKTYPHBIM,
MOCTCTAJIMHCKOE BBIOOPHOE  3aKOHOJATENbCTBO,
BMECTE C TE€M, B 3HAUUTEIIbLHOH CTeNeHN N30aBUIIOCH
OT OOJIBIIOTO KOJTMYECTBA IOPUIUIECKHA «MEPTBBIX)
n30HMpaTeIbHbIX YCIOBHOCTEH, KOTOPBIE Y)KE HE CO-
OTBETCTBOBAJIM OOBEKTHBHOH JEHCTBUTEIHHOCTH.
BbIyn UCKITFOUEHBI yCTapeBIINE KIACCOBBIM, JIUILIECH-
YeCcKHid, HAeMHBIN ¥ aHaJOTMYHbIe U30UpaTeNbHbIC
neH3bl. [Ipy 5TOM B yCIOBUSAX KOHCTUTYLIMOHHO 3a-
kpermieaHo MoHomonuu KIICC B mommtryaeckoi
xm3an CCCP, Hapsany ¢ ropuandecku opopmIieH-
HBIMU W30HMpaTeIbHBIMHA OTPAaHUYEHUSIMH, BO3HHUK
HETJIACHBIN «IapTUIHBIN 11eH3.

[punstue B 1977 roxy HoBoit KoncTtutynuu
CCCP u na cnenyromuii ron Koncturyuuu Kazax-
ckoit CCP mano mOBNUSIIO HA COAEpKaHWE U30H-
parenbHbIX NpaBooTHOWEeHUN. Ilpu Beel nexnapu-
POBAHHOH TOJIHOTE M I€MOKPAaTUYHOCTH CUCTEMBI
M30MpATENbHBIX MPUHIIUIIOB BBIOOPHI MPOIOIIKAIH
OCTaBaThCsl HEKOHKYPEHTHBIMHM, y4acTHE ajbTepHa-
TUBHBIX KaHAWJATOB HE JIOMYyCKAaIOCh.

3akjoueHne

KauecTBeHHO HOBasi CTyNEeHb B HBOJIOLNHU W3-
OupaTeNbHBIX MPABOOTHOIICHUN XapaKTepU3yeTCs
BHeceHreM B 1988 T. M3MeHEHUH U OMOJHEHUN
B Koncrurymuto CCCP 1977 r. u mocnemyronmm
MPOBEICHHEM BBIOOPOB B BBICIINE 3aKOHOATENb-
Hbie opranbl CCCP u cOrO3HBIX peciyOIInK.

C 1987 r. mpu dopMHPOBAaHUU MECTHBIX CO-
BeTOB, a ¢ 1989 T. u npu U30paHUM HAPOIHBIX JIc-
nytatoB Kazaxckoit CCP uzbuparensm Oblia gaHa
BO3MOKHOCTH BBIOOpA MEXTY HECKOIBKIMH KaHIH-
JaTaMu, ONpeNeIIeMbIMH Ha OCHOBE Ma)KOpHUTAp-
HoW cucteMbl. C 3TOrO MOMEHTa B XOJie BHIOOPOB
O000T0 ypOBHS OTHOCHTENIbHAS KOHKYPEHTHOCTD
KaH/IHUJIATOB CTaJIa PaCIPOCTPAHEHHON MPAKTUKOM.
OIHOBPEMEHHO OBUIM PErJIaMeHTHPOBAaHbI OCHOB-
HBIE aCTeKThI JOMYyCKa HAIMOHAIBHBIX U MEXKITY-
HapoAHBIX HaOdrofarened Ha U30HpaTeNbHBIE
YYaCTKH.

[Iposenennrie B Mapte 1990 r. BEIOOPE! B Bep-
xoBHbIM CoBer Kazaxckoit CCP nBenaanaroro co-
3bIBa, OTJIMYABIIAECS HEBUIAHHBIM JIO CHX IIOp
YPOBHEM IEMOKPATH3Ma, M IPUHATHE PECITyOITUKaH-
CKOro 3akoHofaTenbcTBa «OO0 ydpexIeHUH IocTa
[Ipesunenta Kazaxckoit CCP u BHeCeHUU U3MEHE-
Hui u gonoHeHni B Korcturytmto (OcHOBHOM 3a-
koH) Kazaxckoit CCP» ot 24 anpens 1990 r. cranu
3aKOHOMEPHBIM UTOT'OM IIpOLecca JeMOKpaTH3aIHH
COBETCKOHN M30MpaTeIbHON CHUCTEMBI U BBIOOPHOTO
3aKoHo/aTeNbeTBa. [locTeneHHo U3 MOIUTHYECKON
Y U30MpaTeNbHON MPAKTHKH OBbLIT HCKITFOYSH WHCTH-
TyT MOHOMOJBHOTO TIOJOXECHHS KOMMYHHCTHYE-
CKOM MapTuH u, HA00OPOT, BKIIOUYEHBl OCHOBAHHBIE
Ha MHOTOIAPTHHHOCTA WHCTUTYTHI ajJbTePHATHB-
HBIX BHIOOPOB, TITACHOCTH M OTHOCHUTEIHHOU TpaHC-
MapEeHTHOCTH TIPU UX TPOBEICHUU.

JlorudeckuM 3aBepIIeHUEM 3TOTO CTaJIH MOCIIe-
IyIOIITE COOBITHS BTOPOW TOJOBUHBEI 1991 rona,
KOTOPBIC MPSIMO MOBJIASIIN Ha JAIbHEUIIYIO CYIb-
0y Kazaxcrana, momHOCTBIO TpaHC(HOPMHUPOBAB
€T0 MOJUTHYECKYIO, CONNAThHO-DKOHOMHYECKYIO U
MPaBOBYIO CHCTEMBI.
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ACIEKTbI MPABOBOTIO OBECINEYEHUA KOHKYPEHTHOCTH
B UBBUPATEAbHOM INMPOLECCE PECITYBAMUKHN KA3AXCTAH

Cratbs nocBsilleHa npobAemMaMm  MpaBoBOro  obecrievyeHns OObEKTMBHOM  MOAMTUYECKOW
KOHKYpPEHUMN B XOA€e M3bMpaTeAbHoro npouecca B Pecriybamke KasaxcraH. LleAbto paboTbl SBASIETCS
aHaAM3 npobaeM  (YHKLUMOHMPOBAHMS  KA3aXxCTAaHCKOro M30MPaTeAbHOro 3aKOHOAATEAbCTBA M
MOAMTUYECKOM KOHKYPEHTHOCTU B KOHTEKCTE MCCAEAOBAHUSI HEKOTOPbIX NMPUHLMMIOB M36MpPaTeAbHOrO
npaBa. B yacTHOCTM, BOMPOCOB MPaKTUYECKOW PeaAM3aumy aAbTEPHATMBHOCTM M COCTSI3aTEABHOCTU
Kak 00913aTeAbHbIX aTpPMOYTOB COBPEMEHHOrO AEMOKpaTMYeckoro usbupaTteAbHOro rnpouecca.
AKTyaAbHOCTb ~ MpPoOAeMbl  OOYCAABAMBAETCS  COLMAAbHO-TTIOAMTUYECKOW — 3HAUYMMOCTBIO  AAS
Ka3axCTaHCKOro rocyAapctBa M O6LIEeCTBA MHCTUTYTa CMPABEAAMBLIX BbIOOPOB KaK COCTABASIOLLEN
MX AEMOKpATMUeckoro passutus. [lpu HanmMcaHWM CTaTbM MCMOAb30OBAAUCH Kak OOLLEHayuHble,
TaKk M YaCTHOHAyuYHble METOAbl MCCAEAOBaHMS (AMAAEKTUYECKMI, UCTOPUYECKMI, CPaBHUTEAbHO-
NpaBOBOM, CreLMaAbHO-IOPUAMYECKNI, AOTMYeCKMiA). [pakTnyeckoe 3HauyeHWe CTaTbM 3akAlOYaeTcs
B BO3MOXHOCTU MCIOAb30BaHMS MOAYUYEHHbIX PE3YyAbTAaTOB B COBEPLLUEHCTBOBAHUM AEMCTBYIOLLEro
M36MpaTeAbHOro 3akoHoaaTeAbCTBa Pecnybamky KasaxcraH, a Takxke B MpaBOMPUMEHUTEAbHOM
npakTuke B cchepe BbIGOPOB Pa3AMUHbIX YPOBHEN.

KAtoueBble cAOBa: aAbTepHATMBHbIE BbIOOPbI, COCTS3aTEAbHOCTb, KOHKYPEHLMsl, 13b1paTeAbHblIii
MPOLLECC, FOAOCOBaHME, M36MpaTeAbHOE 3aKOHOAATEABCTBO, M30MpaTeAbHast KamrnaHus, M3bupaTeAbHble
npaea, MPUHLMMbI.
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Aspects of the legal provision of competitiveness in the electoral process
of the Republic of Kazakhstan

The article is devoted to the problems of legal support of objective political competition dur-
ing the electoral process in the Republic of Kazakhstan. The purpose of the work is to analyze the
problems of the functioning of Kazakhstan’s electoral legislation and political competitiveness in the
context of the study of certain principles of electoral law. In particular, the issues of practical imple-
mentation of alternativeness and competitiveness as mandatory attributes of the modern demo-
cratic electoral process. The urgency of the problem is determined by the socio-political signifi-
cance for the Kazakhstani state and the society of the institution of fair elections as a component of
their democratic development. When writing the article, both general scientific and private scien-
tific methods of research (dialectical, historical, comparative legal, special-legal, logical) were used.
The practical significance of the article lies in the possibility of using the results obtained in improving
the existing electoral legislation of the Republic of Kazakhstan, as well as in law enforcement practice in
the sphere of elections of various levels.

Key words: alternative elections, competitiveness, competition, electoral process, voting, electoral
legislation, election campaign, electoral rights, principles.
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Ka3sakcTtaH Pecny6AnKachbIHbIH, caliAay npoueciHae
69ceKkeAecTiKTi KYKbIKTbIK, KAMTaMacbl3 €Ty acrnekTiAepi

Makana KasakcraH PecnyGAnKacbiHA@Fbl camaay npoueci  GapbiCbiHA@ OObEKTMBTI  casicu
6OCEKEAECTIKTI  KYKbIKTbIK, KaMTamacbl3 €Ty MoCeAeAepiHe apHaaraH. JKyMbICTbIH MakcaTbl —
Ka3aKCTaHABIK, CaiAay 3aHHAMaCbIHbIH, KbI3MET €Ty MOCEAEAEPIH TaAAar, casick 6BCEKEAECTIKTI canaay
KYKbIFbIHbIH Ken6ip KarMaaAapbiH 3epTTey TYPFbICbIHAH KapacTbipy OOAbIN TabbiAaabl. ATan anTKaHAG,
Kasipri 3aMaHfbl AEMOKPATUSABIK, CaiAay MPOLECIHIH MIHAETTI GeArici 6OAbIN TabblAATbIH CalAayAblH
6GaAaMaAbIAbIFbl MEH BBCEKEAECTITiH ToXKipUOEAE XY3€ere acbipy MoCeAeAepi. AeMOKPaTHSIAbIK, AAMYAbIH
KaXKeTTi Kypamaac 6eAiri 60AbIN TabbIAATbIH SAIAETTI CaAdy MHCTUTYTbIHbIH Ka3akKCTaHAbIK, MEMAEKET
NneH KOFaM YLLIH 9AeYMETTIK-CasiCU MaHbI3AbIAbIFbl MOCEAEHIH 63€eKTIAIrH Herizaenai. MakaaaHbl >xasy
6apbICbIHAQ 3EPTTEYAIH >KaATbl FbIAbIMM, COHAAM-AK, XKEKE FbIABIMM SAICTEPI (AMAAEKTUKAABIK, TapMXH,
CaAbICTbIPMAAbI-KYKbIKTbIK, apHambl-KYKbIKTbIK, AOTMKAAbIK) ManAAAAHbIAABI. AAbIHFAH HOTMXKEAEPAI
KaszakcTaH Pecrny6AMKachbIHbIH KOAAAHBICTaFbl CalAdy 3aHHAMACbIH JKETIAAIPYAE, COHAAI-aK, CalAayAbIH
TYPAI AEHrenAepi caaacbiHAAFbl KYKbIK KOAAQHY ToxipnbeciHAe nanaaAaHy MYMKIHAIM MakaAaHbiH
TOXIPUOEAIK MOHI BOAbIN TabbIAAAbI.

Tyrin ce3aep: 6anamaAbl caiiAay, >KapbICMaAbIAbIK, GoCeKeAecTik, camaay npoueci, aAaybic 6epy,

cariaay 3aHHaMmachbl, caMAay HayKaHbl, CarAay KyKbIfbl, KaFMaaAap.

BBenenune

BrIOOpBI COXpaHSAIOT KIIOYEBOE 3HAYCHUE IS
o0ImIMX CTpaTeruii MPOABMKEHUS JEMOKPATHH II0
BCeMy MHpPY. B pasnudHBIX cTpaHax BBIOOpPHI MO-
3BOJISIIOT TMPEOJI0NIeBaTh JaBHUE KOHQIUKTHI U Ha-
YMHATh WM 3aKPeIUIATh Nepexol K IEMOKpPaTHU.
Jns rocymapcTB, BOCCTAHABIMBAIONIMXCS IIOCIE
HEJIaBHUX KOHQIIMKTOB, BEIOOPHI YaCTO UMEIOT KITIO-
YeBO€ 3HAYEHHE MPU MHPHBIX JOrOBOPEHHOCTSIX.
UecTHbIC BEIOOPHI CTAHOBSITCS BCE 00JIee HACYIITHON
MOTPEOHOCTBIO TIPABUTEILCTB IS  OOECIICUCHUS
JISTUTUMHOCTH B IV1a3aX MEXIyHapOIHOTO co0011Ie-
CTBa W COOCTBEHHBIX TpaxIaH. JIETHTUMHOCTD M
pe3ynbTaT BHIOOPOB, B CBOIO OY€pEe/lb, OKa3bIBAIOT
OoJiblIOE BIMSTHUE HA NEPCIIEKTUBBI 3P PEKTUBHOTO
yTIPaBIICHHUS.

OcHOBHAfI 4YaCTh

OpHUMU 13 HanbO0JIee BaYKHBIX, OMPEICIISTIONIUX
caMy CyTh KOHKYPEHTHBIX BBIOOPOB, IO HAIIEMY
MHEHUIO, SBIISTFOTCS TIPUHITATIBEI X COCTSI3aTEIBHO-
CTH U aJIETCPHATHBHOCTH.

Cocrs3arenpHble BBIOOPBI MOTYT CTUMYJIHPO-
BaTh TIIYOOKHE MOTUTHUCCKUE M3MEHEHUS B 00IIIe-
cTtBe. BwiOopbl B oOmIecTBax, NEPEKUBAIOIINX
MIEPEXOTHBIN TIEPUOJ] HITH KPU3HC, MOTYT OBITH TLIO-
JIOTBOPHBIMH COOBITHSAMH, KOTOPEIE B CIIyJae ycIie-
Xa HE TOJIBKO MPUAAIOT MPABUTEIBCTBAM JICTUTHM-
HOCTh, HO U MOTYT OKa3bIBaTh I'TyOOKOE€ BJIHSIHHE
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Ha UHCTUTYThI, BIACTHbIC MEXAHU3MbI U OKUJIAHUS
rpaxzaaH. Hemelkuii uccienosaresnb . [Iymnerep
YKa3bIBa€T, YTO HMEHHO IMOJUTUYECKas COCTs3a-
TEJIBHOCTh, B IIEPBYIO OYEPEb B XOJ€ POBEACHUS
BBIOOPOB, SIBJISICTCSI TIABHBIM KPUTEPUEM, KOTOPBIN
MTO3BOJISIET OTIUYAThH IEMOKPATHYECKYIO (hopMYy I10-
JUTHKH OT Apyrux ee ¢opm. OH CUUTAET, YTO CO-
CTs3aTeNbHAST MOJENh TIO3BOJISET PEATUCTHYHO
OIICHUTH ()EHOMEH MOJIUTUIESCKOTO JTUICPCTBA B Jie-
MOKPaTHU4€CKOM MoNUTUKE. PeanbHo moauTuyeckas
U CcoLMabHAs WHUIHATHBA B JIOOOM COOOIIECTBE
MPUHAMJICKUT MOYTH HCKIIOUUTEIBHO AKTUBHOMY
MEHBIIUHCTBY. [IeHiCTBHUS KOJMJIEKTUBA CBOZSTCS
TOJBKO K BBIOOPY TOHM HMIIM MHOW AJIUTHI, TOTO WIIN
nHoro pykoBojcTia (Llymmerep, 1995: 1).

CocTs3arenbHbIe BEIOOPHI 00€CTIEUUBAIOT CYIIIe-
CTBEHHBIC HOBBIC BOBMOXHOCTH JIJIST yUACTHUS TPAK-
JaH B TOCYAApCTBEHHBIX Jenax. OHU MO3BOJSIOT
BOBJICKAaTh OOIICCTBEHHBIC OPTaHM3AIMH H TPaK-
JIaH B IEMOKPATHUECKYIO TTOJUTHKY ITyTEeM IPOCBE-
mieHus u30uparencii, HaONMOICHUS 3a BBIOOpaMH,
MOJUTUYECKUX MCCIIEIOBAaHUM M TMPaBO3alUTHON
nestenbHOCTH. OHU MOTYT CITY’KUTh KaHAJIOM JIJist
y4acTHsl JKCHIIUH, MEHBIIUHCTB U HaXOMASIIUXCS B
HEBBITOJIHOM TIOJIOXKEHUM TPYIIN, KOTOPBIE Tpaju-
[IMOHHO WMEIOT MEHBIINHI TOCTYI K TOJUTHUKE H
YIIPABICHHUIO.

Kpome storo, coctszarenpHbIe BEIOOPHI 1TO3BO-
JSIOT 00eCIeunBarTh MOJAOTUYETHOCTh, HAMPABIISThH
MOJINTUYECKOE COMEPHUYECTBO U ONPEACNATh Mpe-
€MCTBEHHOCTb PYKOBOJICTBA.
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TepmuH «BBIOOPE» caMm 1O ceOe O03HA4YaeT OT-
O0op w3 pasnuuHbIX npemtokeHnii (Oxeros, I1IBe-
moBa, 1992: 2). B ciygae, ecnu €CTh JHIIb OIWH
KaHauaaT (WM TapTHs), TO Pedb MOXKET WUIATH O
ero (ee) omoOpeHWH WM HEOMOOpEeHUH M30mpare-
JISIMH, HO HE O BBIOOpax B IOJHOM CMBICJIE CIIOBA.
Ha mpakTtuke wHOTJa cO3/MaeTcs CUTYyaIlus, Koraa
OTIITO3UIINOHHBIE CHIIBI, HE UMesl CKOJIbKO-HHOYIb
pCalibHbIX IIAaHCOB Ha YCIICX, HC PCIIArOTCA BbI-
CTaBJIATh CBOMX KaHIUAATOB. B 3TOM ciyyae nemo-
KpaTH4YeCKAW TIOTeHIHAaJl BHIOOPOB CYIIECTBEHHO
orpannuuBaercsi. COOTBETCTBEHHO, Hapsily € CO-
CTSI3aTE€IbHOCTHIO, BXHEHIIIUM KPUTEPUEM JIEMO-
KpaTHYHOCTH M30MPATEbHOTO Tpollecca SBISeTCS
" €ro aJIbTCPHATUBHOCTD.

AunwrepHaruBa (ot nat. alternatus — qpyroii), uc-
XOJIl U3 CBOETO CMBICIIOBOTO 3HAYEHHUsI, MpeJIoa-
raet HeoOXOJMMOCTh BBIOOPA OTHOTO U3 IBYX (MIH
HECKOJIbKMX) BO3MOXKHBIX perieHnid. CMbICT BbIOO-
pa 3aKiro4aeTcs UMEHHO B TIPEANIOYTEHHH OIHOTO
13 HECKOJIBKHX MPCAJIOKCHHBIX BapUAHTOB. B ycC-
noBUSX O€3aTbTEPHATUBHOCTH, KOT/Ia BBIJIBUTACTCS
OITMH KaHJWIAT, IIPOIECC €ro M30paHUusS BHEIOOPOM,
110 HalI€eMy MHCHHIO, Ha3BaTb HEBO3MOXKHO.

HecMmotps Ha 3T0, O€3a1BTEPHATUBHOCTD B XOZC
BBIOOPOB CYIIECTBYET U JaKe MOXKET OBITH 000CHO-
BaHa, HO HC MIPaBOBbLIMH, a CKOPEC MOJUTUICCKUMU
npuunHamMu. B rocymapcTBax C elie He CIOXKHB-
IeHCsT MPAKTUKOM TMOJMTUYECKOTO IUTIOpaIn3Ma
u MHOI‘OHapTHﬁHOCTLm BIIOJIHE BO3MOXKHBI CUTY-
aIiy, KOTJla OTCYTCTBUE PEANbHOW aJbTePHATHBBI
00OBsICHIETCS HEMpPepeKaeMbIM aBTOPUTETOM TOCY-
JAPCTBEHHOTO JIUIEPa, TOJIMTHYECKON MapTHH, Ha-
[IMOHATILHOTO JIBMXeHUs U T.1. K mpumepy, momgoo-
Hasl CUTYyall¥sl CIIOXKHIIACh TIOCIIe TIaIEHUsT pexuMa
anmapreuna B FOAP, xorma mo CyTd eIWHCTBEHHBIM
0e3aJIbTepHATHBHBIM JIUJIEPOM Ha BIIEPBBIC TIPO-
BOJIMBIINXCS CBOOOJHBIX HEAUCKPUMHUHAIIMOHHBIX
BI)I60an Ha TIOCT IMPE3UACHTaA MABJIAJICA KaHIW-
Jar oT AQpPUKAaHCKOTO HAIMOHAJIBHOTO KOHrpecca
H. Mannena. AHajioru4yHas CUTyalyds B TOW WJIU
HHOW CTENeHU CKJIaJibIBaJIaCh 1 BO MHOT'UX APYTrUX
TOCy/IapCTBax IMOCIIe pa3Bajia MUPOBON KOJOHUAIb-
HOM CHCTEMBI, TIOCTCOIMATUCTHYECKUX TOCYIapCTB
Bocrounoit Esponst 1 CCCP. EcrectBenHo, cutya-
MO0, KOT/Ia OMITO3UIIMOHHBIC CUITBI, HEe 00JIajast TOu
MacCOBOM COITMANBPHON TOICPKKH, Kakoi obrama-
T HaHHOHaHBHBIﬁ JIMACP WK BEAyIIasA MOJIHUTUYC-
CKasi IapTHsl, U HE UMesl CKOJIbKO-HUOY/Ib PeaIbHBIX
[IAHCOB Ha YCIIEX, HE PEIaloTCs BBICTABISATH CBOMX
KaHJAUJaTOB, HENb3sl B MOJIHOM Mepe Ha3BaTh OTBE-
Yarolield OCHOBHBIM CTaH/IapTaM JeMOKPATUICCKUX
Y TIOJUIMHHBIX BBHIOOPOB. B 3TOM ciydae, nMeHHO
OOCTHUIKCHHUE BBICOKOTO YPOBHSA ITOJIUTUYCCKOTO

TUIIopanu3Ma CTaHOBUTCS (pakTopoMm, obecredn-
BAIOIIMM HaJM4ue aJIbTEPHATHBHBIX KaHIUAATOB
U IOJIUTUYECKON KOHKYPEHIIMM KaK Ba)KHEHUILNEro
MoKa3aTelsl IEMOKPaTHYHOCTH M30MpaTeNbHON CH-
CTEMBI B BHIOOPOB.

B coBpemMeHHOM MUpe MpoBelieHHe PaKTHIeCKH
Oe3anbTepHAaTUBHBIX BBIOOPOB, OE3yCIOBHO, MpU-
3HAETCSl aHAXPOHU3MOM JIN0O SBISAETCS aTpruOyTOM
TOCY/IapCTB C YCTOMYUBBIM aHTHJIEMOKPAaTHUECKUM
MOJIUTUYECKUM PEKUMOM, Y3aKOHEHHOM MOHOIIO-
JIMeW eTMHCTBEHHOMN MOJUTUYECKOU MapTHUU U CIO-
KUBIIMMCSI KYJIBTOM JIMYHOCTH, Oa3upyHOIMMHUCS
Ha MOIIHOM PENPECCHBHOM arlapare U TOTAIbHOM
KOHTpOJIC HaJ HMHAKOMBICIHMEM, KaK, Haupumep, B
KHAP. ITapanokcanbHo, OAHAKO, XOTh U (OpPMab-
HO, TaK)Ke Ha Oe3aJIbTEPHATHBHON OCHOBE POHUCXO-
IIT U30paHue npejacenaresis TaKoro aBTOPUTETHOTO
JIEMOKpaTHYECKOTO NHCTUTYTa, Kak [lapmamenTckas
accambnest Coera EBponst (ITACE). Ha npaxTuke
nmoinkHOCTE mpencenarens [IACE mepexomuT B 110-
psKe pOTALMM OT OJHOM IOJIMTHUYECKOM IpYIIIbI
(ppaxkuum) K Apyroi Kaxkaple TpU rofa, TO €CTb
[IOJIHOMOYMSI TIpeJcenareliss HMOATBEPXKAAITCS Ha
0e3anbTepHATUBHON OCHOBE B TEUEHHE TPEX JIET.

ITo muennto K.B. Crapocrenko, «Oe3anbrep-
HAaTUBHOCTh BBIOOPOB CKIIAIBIBACTCS B PE3yJbTaTe
JIBYX 00CTOSITENIhCTB. B mepBoM citydae aiekropar
MOJTHOCTBIO JIOBOJIEH CYIIECTBYIOLIEH BIacThio, U,
B IICJIOM, BBIOOPBI CTAHOBSITCS OIIPEIEICHHON (op-
MaJIbHOCTBIO: DJIEKTOPAT «yTBEPIKIAeT» BbIIBUTae-
Mylo BiacTeio Kanmuparypy (Crapocrtenko, 2008:
3). XOTs, C TOYKH 3pEHUS MPHUHITUIIOB IPABOBOTO
JIEMOKpPAaTHYECKOTO  TOCYyJapcTBa, ajbTepPHATHB-
HbIC KaHAMJATYPbI, BBIABUTAcMbIC OMNIO3UIHEH,
TOXE CYLIECTBYIOT U B PAaBHOW Mepe ydacTBYIOT B
n3buparensHOM mporecce. OgHAKO, CKOpPEee BCETO,
9TO y4acTHUE HHTEPIPETHPYETCS] OMIMO3UIUEN Kak
JEMOHCTpALUsl CBOUX 3HAYMMBIX MHTEPECOB U Kak
3asiBJICHUE O ceOe B KaueCTBE BO3MOYKHOM albTepHa-
THUBHOM BIIacTH.

Bo BTOpom ciydae Bce oOctout cnoxueir. Cy-
HIECTBYIOIAs MOJUTHYECKasi BIACTh, OOSICh TIOTE-
PATH CBOE TOMHHHPYIOLIEE TOI0KEHUE, CTPEMUTCS
yaepxarb ero JIoObIME crioco0amu, HanOoJee 1ei-
CTBEHHBIM U3 KOTOPBIX CUHTAIOTCS BBIOODBI, WIIH,
TOYHEE CKa3aTh, UX «IOACTPaWBaHME» MOA ceds:
H3MEHSET B CBOIO 10JIb3Y TEXHOJIOTHIO H30MpaTeb-
HOM CHCTEMBI, M3AAIOTCA 3aKOHBI, OTPAHUYHMBAIO-
1ye u30upaTenbHbIe paBa rpaxIany.

Mexny TeM, IpakTUKa MPOBEICHUs Oe3alIbTep-
HaTUBHBIX BEIOOPOB (B TOM CTENEHH, B KOTOPOH OHU
HE COOTBETCTBYIOT OOIICHPU3HAHHBIM COBPEMEH-
HBIM HOpPMaTHWBaM M CTaHIApTaMm) JOBOJBbHO M-
TEJIbHOE BpeMs MPUMEHsIIACh B U30MpaTebHON CH-
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creme CCCP. meBmasicst n30upatenbHas cucTeMa
MO3BOJISIJIA COXPAHSTh y BJIACTH OAHY WU TY XK€ IO-
JUTHYECKYIO MapTUIO; GOPMUPOBATH HA MAPTHIHHON
wiatrgopMe HCTIOJHUTEIbHBIC, 3aKOHOJATENbHBIC,
npoQCco03HbIE U IPOUNE OPraHbl FOCYIapCTBEHHO-
r0 M HErOCyIapCTBEHHOTo ympasieHus. Ha nmemy-
tarckue Mecta (kak B Bepxosueiii CoBer CCCP, Tak
1 B 0001 CoBeT APyrux ypoBHEH) MpeTeHI0BAIN
TOJBKO TIO OJHOMY KaHAWAATY, BBIIBUTABIIEMYCS
TPYAOBBIMU KOJJIEKTHBAMH IOl CTPOTHM MapTHii-
HBIM KOHTpoJIeM. B pesynbrare nocrurasics onpezne-
JICHHBIA CTAaTUCTUYECKUH OalaHC, OCHOBaHHBIA Ha
MIOJIOBBIX, BO3PACTHBIX, COLMAIBHBIX, HALIMOHAIb-
HBIX U WHBIX KayeCTBEHHBIX IapaMeTpax WICHOB
KIICC u GecniapTHIHBIX IpaX</IaH.

[lepBoii mombITKOM yiTH OT O€3aIbTepPHATUBHBIX
«BBIOOpOB 0e3 BBIOOpa» B CCCP cramm skcmepu-
MEHTaJbHbIE BHIOOPHI TI0 MHOTOMAHIATHBIM H30H-
paresibHBIM OKpyramM B XOJ€ BBIOOPOB JEIyTaToB
MecTHbIX COBETOB HapOAHBIX ACHYyTaToB 21 HIOHS
1987 . Ha sTtux BBIOOpax BIiEpBbIC BBIIBHTAIOCH
OoJsibllle KaHAWAATOB, YeM HMENIOCH CMyTaTCKUX
MaHaToB. OJJHAKO 3KCIEPUMEHT IPOBOANIICS JIUILb
B 5% paifoHOB CTpaHbl, IPUYEM HE B IEHTPaX MOIH-
TH4eckoil aktuBHOCTH (MockBa, Jlennnrpan u ap.),
a Tam, TJIe BIUSHHAC NapTUHHOTO amnmapara Ob110 60-
Jiee CHIIbHBIM. BBIOOpBI, Kak 00BIYHO, OBUIH 3a0pra-
HU30BaHHBIMH, MTPOBOAMIMCH YHCTO armapaTHbIMU
METOJaMH M HE TO3BOJIMIN IPOSIBUTHCS I'PaKIaH-
ckoil uHMnMaruee. Kpome TOro, 4MCiIO TOJOCOB,
KOTOpbIE HMeNl M30Mparesb, HE OrPaHMYMBAJIOCH,
1, TAKUM 00pa3oM, y n30uparens He ObUIO CTUMY-
Jla JUIsl TOro, YTOOBI ClIeNaTh peanbHbli BeIOOp. He
cinyvaiiHo n3 120 TeicAa4y KaHAUAATOB JHIIL 599 He
MOJYYMIIA OOJIBITMHCTBA TOJI0OCOB M30UpaTerneit.

B mocnenytomem, B cepenuae 1988 r. va XIX
Bcecorosnoit koudepennus KIICC Obuia cnenana
HOIBITKA JI€MOKPATH3UPOBaTh CYIIECTBOBABLIYIO
MOJIUTUYECKYIO CHCTEMY, B Pe3ysIbTaTre 4ero B pe-
somouun «O JeMOKpaTH3aluu COBETCKOro 00IIe-
CcTBa U pedopme MOTUTUYECKON CHUCTEMBI», KOTO-
past Obula TIpUHSTA TPAKTHYECKH EIAMHOIIACHO,
COZEpIKaNCs TE3UC O HEOOXOOUMOCTH HPOBEICHUS
MOJUTMHHBIX BBIOOPOB B COBETHI BCEX YpPOBHEM.
B pesonronmu momyepkuBanach HEOOXOAUMOCTh
00eCTeunTh «HEOTPaHUUCHHOE BBIIBM)KEHHE KaH-
UIaTyp, MIHPOKOE W CBOOOJHOE MX OOCYXKIEHHE,
BKIIIOUCHHE B M30MpaTeNbHbIe OroJUIeTeHN OOJbIIe-
r0 Yhclia KaHAMJATOB, YeM HMEeTCs MaHAaToB». B
TO K€ BpEMS PE30JIIOLUS IpeaycMaTpuBalia Ipo-
BEJICHHE OKPYXXHBIX TPEeIBBIOOPHBIX COOpaHHMH,
KOTOPBIM MPEAJaranoch JaTh «OOIIMPHBIC TOJHO-
MOYHSI» B CMBICIIE «COCTSI3aTEIbHOIO 0TOOpa KaH-
nunatoBy. Takum o6pazom, mepexoa K MOJUTMHHBIM
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BbIOOpaM HHBENHPOBAJICS ABYMs aHTHIEMOKPATH-
YEeCKUMHU TPOTHBOBECAMH: BO-TIEPBHIX, BBEIICHU-
€M CBOEOOpasHOro «(puiIbTpa» B JHIE OKPYKHBIX
MIPEABBIOOPHBIX COOpaHUi, BO-BTOPBIX, BEIOOpaMu
OT MHOTOUYHMCIICHHBIX OOIECTBEHHBIX OpraHU3aInN
(4TO Hapymano TPUHIHUIBI BCeOOIIEro, PaBHOTO
U NPSIMOTO M30MparesbHOTO IMpasa). B menom, mo
o0mieMy MpU3HAHHUIO, COBETCKAs MOTUTHYECKAs pe-
(hopMa HOCHIIA TIPOTUBOPEUUBBIN U TIOJIOBUHYATHIN
XapakTep, a HECIOCOOHOCTh COBETCKOTO PYKOBOA-
CTBa JIOBEPUTH PEAITbHYIO BIACTh HAPOJY MpHBEIa K
TOMY, 4TO 00pa30BaHHbIE B X0JI¢ pe(OPMBI COIO3HBIC
OpraHbl OKa3aJIUCh CIUIIKOM KOHCEpPBaTHBHBIMH,
HE OTpaKaBIIMMHU B TIOJIHOM Mepe WHTEepechl Ha-
CeJIeHHs, 4YTO, B KOHEUHOM CUeTe, CII0COOCTBOBAJIO
okoHuatensHOMy pacnany CCCP (MBanuenko, Jlro-
Oapes, 2006: 4).

CoBpeMeHHOE W30HMpATENFHOE 3aKOHONATEIb-
ctBo Pecmyonmuku Kazaxcran B wactu oOecreue-
HUS TIPUHIINIIA ATBTEPHATHBHOCTH BHIOOPOB TIpe-
yCMaTpUBaeT OCHOBHOW CIEKTp HOPMAaTHBHBIX
MHCTPYMEHTOB M BO3MOXHOCTEH €ro peaau3aluu.
XapakTepHo, 4uTO B cTarbe 3 neicTByromero Kon-
CTUTYIIMOHHOTO 3akoHa «O BbIOOpax B PecryOnuke
Kazaxcran» B uncie NpencTaBlIeHHBIX MPUHIUIIOB
n30MpaTebHOTO MpaBa (BceoOdInee, paBHOE, MPSIMOE
n30MparelbHOE MPaBo, TAHHOE TOJI0COBAaHHUE) IPHH-
LUI albTEPHATUBHOCTH OTCYTCTBYeT. boinee Toro,
B 3aKOHE TaKWe€ TEPMHHBI, KaK «aJbTePHATUBHBIN,
«COCTA3ATEIIbHBIINY, «KOHKYPEHTHBIW», WIH MPOU3-
BOJIHBIE OT HUX HE NMPUMEHSIOTCS HU pazy. Mexy
TeM, MpoBo3IvIamas ceds IPaBOBBIM TOCYIaPCTBOM
U TapaHTHPYs paBHbIC TOJIUTUYECKUE TTPaBa CBOUM
rpaxaanam, Pecrryonuka Kasaxcran npenocrasiser
MM paBHYIO BO3MOXXHOCTH Y4acTHsS B M30HMpareib-
HoM Mporecce. [laccuBHoe n akTHBHOE H30MpaTehb-
HO€ NpaBo I'paXkJlaHuHa 3aKPETIEHO B CTAThAX Jei-
ctBytomiet Konctutyuuu PK u 3akoHonarenscTBa o
BbIOOpax. [IpHUHATBI COOTBETCTBYIOIINE HOPMATHB-
HBIE aKThI, PENIAMEHTUPYIOIINE JESITETbHOCTD I10-
JTUTHYECKUX MapTHid. TakuM 00pa3om, rocyapcTBO
0COOBIM  KOHCTHUTYIIHOHHO-TIPABOBBIM ~ CIIOCOOOM
MpenoaaraeT U rapaHTUPyeT Pealn3alnio HOPMBI
«B Pecniyonke Kazaxcran mpru3HAIOTCS WICOIOTH-
YEeCKOE W IMOJUTHYECKOe MHOT000pas3ue», Ipemyc-
MotpeHHOH 1. 1 ¢T. 5 OcHoBHOTO 3akoHa (KoHcTH-
tynus Pecriyonukn Kazaxcran, 1995: 5).

B wactHOocTH, mocne mnpoBeneHHS BHIOOPOB
2007 roma B Maxunuc [lapnamenra PK, pe3yns-
TaTOM KOTOPBIX CTAaJ0 MOHOIIOJIFHOE IPEICTaBH-
TEJIHCTBO B BBICIIEM IIPEICTABUTENILHOM OpraHe
JIeMyTaToOB OT €AMHCTBEHHON MOJMTHUYECKOHN map-
tin «Hyp-Otan», B HanmoHaNbHOE H30MpATEIh-
HOE 3aKOHOJATeNbCTBO Oblja BHECEHAa HOBEJUIA,
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MpeIoTBpaIlalonIasi MOBTOPEHUE MOAOOHBIX CHUTY-
anuid. C ydyeToM crnpaBeJIMBOM KPUTHKU U B XOZ€
noirocpouyHoro B3aumoekicteus ¢ bJIUITY/OBCE
[0 BONPOCaM BHECEHHS] M3MECHEHHUH B BBIOOpPHOE
3aKOHOJATENBCTBO MUHHUCTEPCTBOM HOCTULIMU Pe-
cnyonukn Kazaxcran Obul pa3paboTaH W NPUHST
[Tapnamentom u B dpepaine 2009 1. monnucan [pe-
3UJICHTOM CTpaHbl 3aKoH «O BHECEHUH U3MEHEHUH
1 J0onoJHEeHN B KOHCTUTYIMOHHBIN 3aKk0oH Pecry-
omuku Kaszaxcran «O BeiOopax B Pecmybmnuke Ka-
3aXCTaH». 3aKOH IpeaycMaTpUBacT IPaBOBOM Me-
XaHM3M, TO3BoJIsONUi Gopmuposars [lapnamenT
C yyacTHEM HE MEHee IByX MapTHH, Jaxe eciu
BTOpas MapTHs He IPOUIET 7-POICHTHBIN Oapbep.
Cornacno 1. 2 ctareu 97-1: «Ecau cemb npores-
TOB TOJIOCOB M30Mparesei, NpUHIBIINX y4acTHE B
TOJIOCOBAHUH, IOJIyYE€HO TOJBKO OIHOM IOJIUTH-
YEeCKOW MapThei, TO K paclpeleleHUI0 JenyTar-
CKUX MaHJIaTOB JIOIYCKAeTCsl CIUCOK YyKa3aHHOH
MOJUTUYECKON MapTUH, & TaKXKe MapTUHHBIA CIIU-
COK TIapTHH, HaOpaBIe clieayroniee HanOoIbIee
YHCIIO TOJI0OCOB U30MpaTeneil, MPUHSIBIINX y4acTHe
B rojocoBannd. CymMMa roJocoB H30mpaTenei, mo-
JAHHBIX 32 JBE MOJIUTHYECKHUE MMApTUH, TETUTCS Ha
YHUCIIO pachpeesseMbIX JeMyTaTCKUX MaHIaTOB»
(Korctutynmonnsiit 3akoH «O BeiOOpax B Pecmy-
onuke Kazaxcran», 1995: 6).

BaxHbIM acnekToM 00ecCredeHus] KOHKYPEHT-
HOCTHU M30MPAaTeNbHOrO MpoLecca SIBIseTCsl BOIIPOC
¢unancuposanus BeiOopoB. E.W. Komrommu mu-
met: «LlenTpanabpHble TpoOaeMbl MOAETH (PHHAHCH-
poBaHMs M30MpATEIbHBIX KaMIIAHUI KaHIUIATOB,
MOJMTUYECKUX MAPTHH CBSI3aHBI C OTHOIICHHEM K
rOCYJapCTBEHHOMY M YacTHOMY (HEroCylapCTBEH-
HOMY) (hHHAHCHPOBAHHIO, BEIOOPOM METOIIOB U OT-
paciieBoil MPUHAIEKHOCTH TPABOBOTO PETYIUpPO-
BaHMsI PACCMATPUBACMbIX OTHOIICHHH.

TeopeTndecku CyIIECTBYIOT [Ba Pa3HbIX MyTH
peleHus MPoOIeMBbIL: 3alpeleHHe HeToCyAapCTBEH-
HOro (pMHAHCHPOBaHM B JI000i (hopme U coueTa-
HHUE TOCYAApCTBEHHOI'0 ¥ HETOCYAapCTBEHHOIO (u-
HaHcupoBaHus BIOOpoB» (Komtommn, 2010: 7).

Ceituac B PecnyOnuke Kaszaxcran, xak ¥ BO
MHOT'HX 3apyO€XHBIX CTpaHax, MCIIOIb3YEeTCs BTO-
past Mozeneli GPMHAHCUPOBAaHUSI BLIOOPOB — cOYeTa-
HUS TOCYIAaPCTBEHHOTO (MyOJIMYHOT0) U Herocynap-
CTBEHHOTO (4acCTHOTO) (PMHAHCHPOBAHHSI BEIOOPOB.

B cuTyanuu ansTepHaTHBHBIX BHIOOPOB HEBO3-
MOJKHO MOJTHOCTBIO OTKA3aThCsl OT HETOCYAapCTBEH-
HOTO (YacTHOTO) (PMHAHCHUPOBAHUS — BO BCSKOM
cllydae, B YaCTH PacXo/I0B Ha N30MpaTebHYI0 KaM-
MaHWIO KaHIUIATOB U MAapTHH, HApUMEp, TPEIBbI-
Oopryto arutamyio. OQHAKO HE cleTyeT 3a0bIBaTh U
0 HETaTHBHOM CTOpPOHE HEroCcydapCTBEHHOTO (YacT-

HOT0) (pMHAHCHPOBaHMS N30MPATEILHOTO TpoLecca
— BO3MO)XHOCTH TIOCJIEIYIONIETO BIMSHUS Ha Jies-
TEJBHOCTh JIMI, U30paHHBIX Ha TOCYNAPCTBEHHBIC
1 MyHHIMNansHbIe 1oibkHOCTH (BensBekuii, Menb-
HHKOBa, 2016: 8).

KacarenbHo obOecrniedeHusi paBeHCTBA y4acTHU-
KOB M OIHOBPEMEHHON KOHKYPEHTHOCTH BBIOOPOB
TOCYIapCTBEHHOE (MHAHCHPOBAHUE HE BBI3HIBACT
0COOBIX JIMCKYCCHIl: BCE KaHIUAATHl WIH MapTHH,
YYacTBYIOIIME B BBIOOpax, (PUHAHCHUPYIOTCS TOCY-
JIApCTBOM Ha PaBHBIX YCIOBHAX.

O/IHOBPEMEHHO, B YCJIOBHSIX OCTPOH KOHKY-
peHTHOH OOpHOBI M Y3aKOHEHHOM TpaBe y4acTHH-
KOB BBIOOPOB OOCCIIEUMBATH IPOBEICHUE IIPEI-
BBIOOPHOHM aruraiuu W3 CpEeNCTB 0Opa3oBaHHBIX
HETOCYAapCTBEHHBIX M30MpaTenbHbIX (GOHIOB PO-
O1eMy MOTYT cO37aTh HepaBHbIE (PMHAHCOBBIE BO3-
MOYXKHOCTH Pa3HBIX «II0 CHJIC M BECy» KaHIWJAaTOB
WIN TIONUTHYECKUX MNapThid. B maHHOM acmekre
WHCTPYMEHTAaMHU TPEIOTBPAIICHNS HEKOHKYpPEHT-
HOUl OOpBrOBI M OOecrieYeHUs] OTHOCHUTEIBHOH CO-
CTSI3aTEJIFHOCTH Ha BBIOOpAxX 3aKOHOAATENb BUAMT
B YCTaHOBJICHHUU MPEEIbHBIX Pa3MEpPOB JICHEKHBIX
CPEACTB, KOTOPBIE MOTYT OBITh HAIPABICHBI B HETO-
CyllapCcTBEHHBIE M30upaTenbHble (OHIBI (C BO3Bpa-
TOM CPEJICTB, MOCTYMUBIINX CBEPX YCTAaHOBJICHHOTO
pasmepa) (. 5 ct. 34 3akona «O BeIOOpax B Pecmy-
onuke Kazaxctan») W mpsMOM 3ampere MOKepTBO-
BaHUW rOCYIapCTBEHHBIX OPraHOB M OpraHU3aLUM,
OpraHoB MECTHOTO CaMOYIIPaBJIeHUs, OIAroTBOPH-
TEJNBHBIX OpTaHW3alWi, PEIUTHO3HBIX OO0bEANHE-
HUH, Ka3aXCTAaHCKUX IOPUANYECKUX JTUI], IMEIOIINX
WHOCTPaHHOE Y4acTHe B WX YCTaBHOM KaruTale, a
TaKKe aHOHMMHBIX TIO)KEPTBOBAHUH (PU3HMUECKUX H
fopuaudeckux Jmil (1. 3 ¢T. 34 3akoHa «O BeIOOpax
B PecrryOnuke Kazaxcrany).

Pazymeercs, maHHBIH HHCTPYMEHTApUi HE CIIO-
COOCH TOJTHOCTHIO M30aBUTH M30MpaTEeIbHBIN TPO-
[IECC OT HEPaBEHCTBA YYAaCTHHUKOB B (DMHAHCOBBIX
BO3MOJKHOCTSIX (0COOEHHO, B YCIIOBHSAX aKTHBHOTO
MIPUMEHEHUs] aJIMUHUCTPATHBHOTO pecypca), oHa-
KO OH, IO KpailHell Mepe, yCTaHABJIMBAET 3aKOHO-
JlaTeNbHbIe OrPaHUYCHUS], NPEISTCTBYIOUINE Upe3-
MEPHOMY «pa3ayBaHHUIO» YaCTHBIX M30MPaTEIbHBIX
(hOHJIOB.

Ilo muenuto A.A. KapaeBa, ansTepHaTUBHOCTb
BEIOOPOB JOIDKHA TPEIOCTAaBUTH TPAKIAHAM «BO3-
MOXKHOCTh BBIOMPATh MEXKIYy HECKOJIbKHUMHU IOJH-
TUYECKUMH MapTUSIMH, UMCIOIIMMHU HEOJHHAKOBBIC
MOUTHYECKHE B3TNISAABl U COOCTBEHHOE BHUJIICHHE
COLMAJIBHO-D)KOHOMUYECKONH M IOJIMTUYECKON CHU-
Tyauu B cTpaHe. Eciu rocymapcTBo He crocoOHO
00€CTICUYNTh JaHHBIH KPUTCPHUH, TO 3aKOHOIATEITb-
CTBO B IENSIX peaju3alud H30upaTeNbHBIX TpaB
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TpaXJaH JOJDKHO IIPEIyCMOTPETh B OOJUICTEHE
rpady «roiocyro MpOTHB BCEX», WHAue aKTUBHOE
M30UpaTeNIbHOE MPABO I'pa)KJaH OylAeT HApYIICHO.
HecoMHeHHBIH MITI0OC «TOJ0COBAaHUS MIPOTUB BCEX)»
COCTOMT B TOM, YTO OHa Jae€T BO3MOXXHOCTH IIPO-
SIBUTHCSI IPOTECTHOMY 3JIEKTOpaTy, HE COTJIACHOMY
C TIPEUIOKEHHBIM CITUCKOM MapTUH, TPaIUIIHOHHO
WUTHOPHPYIOIIEMY IIPOIIECCHI TOIOCOBAHMUS M3-3a OT-
CYTCTBUA MOTUBAILIUN U AJIGTCPHATUBHOCTHU. Bwmecte
C TeM, €CTh U OYEBUHBIC MUHYCHI B TAKOM IOJIXOJIE,
100 «BBIpAKEHHE HETIACHOTO MPOTECTay B Ivla3ax
OOIIIECTBEHHOCTH MOXKET ITUCKPEAUTHUPOBATH BBI-
OOpHBIC OpraHbl BIACTH KaK OCHOBOIIOJATAIOIINE
WHCTHTYTHI JIeMOKpaThdeckoro odmiectBa» (Kapa-
eB, 2016: 9).

[Mocne npoBenenus BeiOopoB B Maxwuc [lap-
namenTa PK 15 auBaps 2012 1. B npenBapuTenbHOM
3asBJICHUH MEXIyHapOJHOH MHUCCHH IO HaOJ0-
nenuto 3a Beibopamu B/IUITY/OBCE, TTA OBCE u
ITACE conepxanuch 3aMe4aHus O HECOOTBETCTBUU
Ka3aXCTaHCKOTO U30MPaTeIHLHOTO TIpoIiecca HopMam
ocHoBHoOro nokymenta OBCE mo u30uparenbHbIM
Bonpocam — JlokymenTta KomeHrareHCKoro cose-
IIaHUs KOH(EPEHIIMU O YEIOBEUYSCKOMY H3Mepe-
Huto CBCE ot 29 utons 1990 rona. Mexay tem, 1o
MHEHHIO0 dieHa LleHTpanpHOW M30HMpaTenbHON KO-
muccun Pecry6nuku Kazaxcran M. CapcemOaeBa,
«TPU3HAHUE MUCCUEH TOTO (paKkTa, YTO «U3 JCCSITH
3aperuCTPUPOBAHHBIX TOJMTHYECKUX IapTUH BO-
CEMb NIPCACTAaBUIIN CIIMCKHU KaHAUIATOB U BCC GI)UII/I
3apeructpupoBanbl [{UK B cpok, ycTaHOBICHHBIH
3aKOHOMY», O3HadaeT, 4to PecmyOnukoir Kazaxcran
BBITIOJIHEHO ToJIokeHue maparpada 7.5 Komenra-
TeHCKOTO JIOKyMeHTa. To, 4To OBUIM 3aperucTpu-
poBaHbl He |, a 8§ MOJUTUYECKUX TAPTHUM, KOTOpbIE
B PaBHBIX YCJIOBHAX KOHKYPEHIIMH O60posuch 3a 98
JlenyTaTcKkuX MaHjaroB Maxkunuca [lapnamenTa
Pecnyonmukn Kasaxcran, o3nHaugano, uto Kazaxcran
peann30Ba TaKUe OCHOBOTIOIATAIOIINE TPUHITUIIHI
JIEMOKPATHYECKUX BBIOOPOB, KaK MPUHIIUI PaBHBIX
BEIOOPOB M MIPHUHIIUT ATBTEPHATHBHOCTH BHIOOPOBY
(Capcembaceg, 2012: 10).

BriBOABI

KonkypeHTHOCTh B M30MpaTeNbHOM MpoIiecce,
0e3yCI0BHO, T0JKHA KBATM()UIMPOBATHCS KaK BaK-
HeWmui (GakTop IEMOKPATHYSCKUX BBEIOOPOB, HO
JIMIb IMpU YCJIOBWH, €CJIU TIOHUMATh €€ KaK IO JINH-
HYIO0 BO3MOXXHOCTB, & HE 00sI3aHHOCTb BBIOMPATh U3
HECKOJIbKUX KaHIUIATOB. AIBTEPHATUBHOCTH BHI-
0OpOB JIOJKHA 00ECIIeUnBaThCSI HE CO3JIaHUEM HC-
KyCCTBEHHOH KOHKYPEHLUH M BHUAUMOCTH OOPHOBI
MEeXIy KaHIWIaTaMH B XOJle W30MpaTeNbHON KaM-
IMaHruu, a, BO-IICPBBIX, ACMOKPATUYCCKUM ITOJIUTU-
YECKUM PEKUMOM, TapaHTHsIMU BceoOIIero u3doupa-
TEBHOTO TPaBa, HEAOMYCTUMOCTBIO MPSIMOTO WIIH
KOCBEHHOTO BO3JIEHCTBHS Ha KaHAWJATa C IEJbI0
BOCTIPETSTCTBOBATh €0 Y4acTHIO B BhIOOpax. Bo-
BTOPBIX, TAPAHTUSAMHU PEATbHON BOSMOKHOCTH y4a-
CTHSI B BBIOOpax B KauecTBE KaHAWATa KaxX[oro,
KTO OOBEKTHBHO CIIOCOOCH MOJYYHUTh MOAJCPIKKY
m3bupateneii (Ceprees, 2002: 11).

EcrectBenHo, crpaBennBas KpUTHKA aBTOPH-
TETHBIM MEXyHapOIHBIM IEMOKPAaTHUYECKIUM HHCTH-
TYTOM ¢ 0OOCHOBAaHHBIM YKa3aHHEM Ha UMEIOIINECS
HCAOCTAaTKM AOJDKHA BOCIIPWMHHUMATHCA C I[OHH(HOﬁ
CTENEHbIO OTBETCTBEHHOCTH M UMETH COOTBETCTBY-
IOLLYI0 peakUHIo, ¢ MOCIEAYIOUIeH HOBEJUIM3aLUen
JIEMCTBYIOIIEr0 3akoHomaarenbcTBa. Kak oTmeTwn
ObBIIMI Tpencenarend LlenTpansHON n30MpaTens-
Hoii komuccenu Pecrryomku Kazaxcran K. Typranaky-
JIOB, KHECMOTPS Ha CIIOPHOCTH HEKOTOPBIX PEKOMEH-
Jauuii 6r0po, Mbl BHUMATEIIbHO OTHOCUMCSI K KayKIOH
13 HAX, BRICOKO [IEHUM MPAKTUYECKYIO TOMOIITb, OKa-
3bIBAEMYIO JKCIIEpTaMU OPTaHW3allid B padoTe Mo
JalbHEHIIEMy COBEPILCHCTBOBAHHIO H30MPaTeIbHO-
TO 3aKOHOJATENbCTBA U M30MPATEIbHON MPAKTHKH B
Hamei ctpane» (Typrankymnos, 2010: 12).

BwMmecrte ¢ Tem, HE TUITHUM OBLIO OBl 3aMETHUTD,
YTO CETO/IHS MBI )KHUBEM B CHCTEME PealbHO (hOpMHU-
pylolieiicss MHOTOMAapTUMHOCTH CO CKJIa bIBAIOILICH-
Csl MHO)KECTBEHHOCTBIO MOJUTHYECKUX HHTEPECOB
Pa3IMYHBIX CHJI U CTPYKTYP, B KOTOPOHi, TI0 HAIIEMy
MHCHHIO, YK€ HET HGO6XO)Z[I/IMOCTI/I NMPUHYAUTECIBHO
o0ecreunBarh aJIbTEPHATUBHOCTH BHIOOPOB.
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OBbYYEHUE PABOTHUKOB HEMOCPEACTBEHHO
B OPTAHU3ALUMMU (y paboTtoaateas) U BO3SMOXHOCTb
BO3MELLUEHNS PABOTOAATEAIO NMOHECEHHbDBIX 3ATPAT

Bonpocbl obecrieyeHns MoAyueHus NPoeCCMOHAAbHOM  KBAaAMMUKALMKM €  COOAIOAEHMEM
MPUHLMMNOB  AOOBPOCOBECTHOCTU M MOPSAOYHOCTM CYObEKTOB TPYAOBbIX OTHOLIEHWIA SBASIOTCS
NMepBOCTEMNEHHO BaXkHbIMM B KAAPOBOM MOAMTMKE FOCYAAPCTBEHHBIX OPraHOB M HErocyAapCTBEHHbIX
opranmzaumii. OuYeBMAHOCTb HEOOXOAMMOCTM COBEPLUEHCTBOBAHUSI KOMMAEKCA Mep MpaBOBOrO M
OpraHM3aUMOHHOrO XapakTepa He BbI3blBAa€T COMHeHMI. B cTaThe paccmaTpuBaloTcs npobaembi,
CBs3aHHble C TpoBeAeHMeM NpogecCMOHaAbHOM MOAFOTOBKM, MEpPernoAroTOBKM UM MOBbILLEHUS
KBaAMmKaLmm paboTHMKOB HEMOCPEACTBEHHO B opraHmn3aumm (y pabotoaateas). MpoaHaAn3npoBaHbl
M 00006LLeHbl HOPMATMBHO-TIPABOBbIE  aKTbl, PErAAMEHTMPYIOLIME AAHHbIE  MPABOOTHOLLEHMS.
lNpeacTaBAeHa odmLMaAbHas MO3MLMS YIMTOAHOMOYEHHbIX FOCYAQPCTBEHHbIX OpraHoB. PaccMoTpeHbl
OCHOBHbI€ NPOBAEMbI, C KOTOPbIMM CTaAKMBaIOTCS paboToaaTeAn. Ha ocHoBe NpoBeAeHHOro MpaBoBOro
aHaAM3a AQIOTCS MpakTUYEeCcKMe PEeKOMEHAALMU MO opraHu3auum oOydyeHusi HermoCPeACTBEHHO B
opraHusaumm (y paboTtoaaTeAs) B pamKax AEMCTBYIOLLEro 3akoHoAaTeAbCTBa PecrybAmnkmn KasaxcraH,
a TakXKe CAEAaHbl MPEeAAOXKEHMS MO BHECEHMIO M3MEHEHWII B HEKOTOpble 3aKOHOAATEAbHble akTbl B
LieASIX YCOBEepLLEHCTBOBAHUS HOPMOTBOPYUECKOM AESTEABHOCTU. LleAblo MccaeAOBaHUS Takke SBASETCS
BCECTOPOHHEE PACCMOTPEHKE 06YyUaloLLEro MPOLECCca C BO3MOXKHOCTbIO OCBeLLEeHUs (haKyAbTaTUBHbIX,
HO KpalHe BaXkKHbIX 3aAay, CTOSWMX Mepes 06pPaA30BATEAbHOM AESTEeAbHOCTbIO. [MpakTnueckoe
NMPUMeHeHMe PAaCCMOTPEHHOMO B HACTOSLLE CTaTbe NMPaBOBOr0 MeXaHM3Ma MO3BOAUT NMEPEOCMbICAUTD
coaepykaHre 06pa3oBaTEALHOrO MPOLECCa, BO3HMKAIOLLErO MeXXAY paboToAaTeAeM Kak MEHTOPOM M
PabOTHMKOM KaK yUYEHUKOM.

KatoueBble croBa: npodeccroHabHas MOArOTOBKa, NEPeroAroToBKa 1 noBblleHue KBaAnukaumm
pabOTHMKOB HEMOCPEACTBEHHO B OpraHusaumm (y pabotoaateas), 3aKAlOUeHre AOroBopa 06yueHus,
yAepyKaHue 13 3apaboTHOM MAaThl, BO3MelleHue 3aTpaT paboToaaTeAs, CBs3aHHbIX C 0OyueHuem
paboTHuMKa.

Ligay V.
CEO of «Affari» LLP,
Kazakhstan, Almaty, e-mail: veronika@ligay.kz

Training of employees directly in the organization (the employer)
and the possibility of reimbursement by the employer of the costs incurred

The issues of ensuring professional qualification, with observing the principles of conscientiousness
and integrity of subjects of labor relations are of paramount importance in the personnel policy of state
bodies and non-governmental organizations. The obviousness of the need to improve the range of legal
and organizational measures is beyond doubt. The article deals with problems related to the training,
retraining and advanced training of employees directly in the organization (the employer). Regulatory
legal acts that regulate these legal relations were analyzed and summarized. The official position of the
authorized state bodies is presented. The main problems encountered by employers are considered.
On the basis of the legal analysis, practical recommendations are given on the organization of training
directly within the organization (the employer) within the framework of the current legislation of the
Republic of Kazakhstan, as well as proposals on amending some legislative acts to improve norm-setting
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activities. The aim of the study is also a comprehensive review of the learning process, with the pos-
sibility of highlighting the optional but extremely important tasks facing educational activities. practical
application of the legal mechanism discussed in this article will allow reconsidering the content of the
educational process that arises between the employer, as a mentor, and the employee as a student.

Key words: vocational training, retraining and advanced training of employees directly in the orga-
nization (the employer), conclusion of a training contract, withholding from wages, reimbursement of
employer costs associated with training an employee.

Auran B.1O.

«Affari» )XLLIC Bac AmpekTopbl,
KasakcraH, AAamarbl K., e-mail: veronika@ligay.kz

JKymMbickepAaepAi TikeAei yibIMAQ ((KYMbIC GepyLuiAe) OKbITYy XKdHe
YKYMbIC OepyLuiae TybIHAQFaH LbIFbIHAAPADI XKYMbIC 6epyLuire eTey MyMKiHAri

EHbOek kartbiHacTapbl CyObekTIAepiHiH aAaAAbIK MEH SAENTIAIK KaFuAaAapblH CaKTail OTbIpPbIr
KaCibM OIAIKTIAIKTI MEMAEHYAl KamTamacbl3 €Ty MEMAEKETTIK OpraHAap MeH MEMAEKETTIK emec
YbIMAQPAbBIH KAAPAbIK, CasicaTTaFbl aca MaHbI3Abl MaceAeAepi GOAbIN TabbiAaAbl. KyKbIKTbIK, XoHe
YMbIMAQCTBIPYLUbIABIK, CUMATTaFbl iC-LUIAPAAAPAbI  XKETIAAIPYAbIH aHbIK  KaXkeT eKeHAIr  KepiHic
TabyAa. byA Makanaaa >kKyMbICKEPAEPAI TIKEAel yilbIMAA (KYMbIC Gepyliiae) KaCinTik AasipAay, KanTta
AasipAay >koHe BIAIKTIAIKTI apTTbipyMeH GarAaHbICTbl MOCEAEAEP KapacTbipbiAyaa. OCbiHAAM KapbiM-
KaTblHACTapAbl PErAaMeHTTENTIH HOPMATUBTIK-KYKbBIKTbIK, aKTiAEPAI TanAdy >K&He KOpbITY >Ky3ere
acblpbiAFaH. YOKIAETTI MEMAEKETTIK OpraHAApAbIH PECMU MO3MUMSChI YCbiHbIAFaH. JKyMbic Gepyiui
Tan 6oAaTbiH HEri3ri MaceAeAepi KapacTbipbiAfaH. XKy3ere acblpbiAFaH KYKbIKTbIK, TaAAQy Heri3iHAe
TIKeAen YibIMAQ (KyMbIC 6epylLuiae) OKbITYAbl YibIMAACTbIPY 6oibiHWwA KasakcTaH Pecnyb6AnKachiHbIH
KOAAQHbICTaFbl 3aHHaMa LeH6epiHAe TaxipuOeAik YCbiHbICTap 6GepiAreH, COHbIMEH Kartap Hopma
LLIbIFAPMALLIbIABIK, KbIBMETTI OAQH 9Pi XKETIAAIPY MakcaTbiHAA Kernbip 3aHHAMaAbIK, akTiAepre e3repicrep
€Hri3y TypaAbl YyCbIHbIC KacaaraH. COHbIMEH Kartap, 3epTTeyAiH makcaTbl OiAiM 6epy KbI3METiHiH
AAABIHAQ TypFaH (pakyAbTATUBTIK, aAaiAd ©Te MaHbI3Abl MaKCaTTapAbl XKapbIKKa LWbIFapy MYMKIHA|TI
APKbIAbl OKbITY MPOLECTi >KaH-KaKTbl KapacTblpy 60Abin Tabbirasbl. OCbl MaKaAaAa KApacCTbIPbIAFAH
KYKbIKTbIK, MEXaHM3M, MEHTOP PETIHAEri >XYMbIC 6epylui xoHe 6iAIM aAyllubl PeTiHAEri >KyMbiCKep
apacblHAAFbl TYbIHAQMTBIH OKbITY MPOLECIHIH Ma3MyHbIH KAiTa OMAACTbIPbIAYbIHA MYMKIHAIK 6epeAi.

Tyiin ce3aep: XKYMbICKEPAEPAI TIKeAen yibiMAa (KyMbIC Oepylliae) KoCinTik aagpaay, Kanrta
AasipAay >koHe BIAIKTIAIKTEPIH apTTbIPy, OKbITY IAPTbIH XKacacy, >KaAaKblAaH yCTarn KaAy, >KYMbICKEPA|

OKbITYFa 6AMAAHBICTbI WbIFbIHAAPAbI XXYMbIC Oepyluire eTey.

BBenenue

B 31moxy cOBpeMEHHBIX TEXHOJIOTHH, HCITOJIB30-
BaHUsI Pe3yJIbTATOB JOCTHIKCHUSI HAYKU U TEXHUKH,
BHEJIPECHUSI HOBBIX CTAaHIapTOB U METOJIOB OpraHH-
3alliu TPYyJa, a TAKKE COLUATBHO-IKOHOMUYECKUX
W3MEHEeHUI B 0oO0IIecTBe Bce OOJbIIe BO3pacTaeT
KOHKYPEHIUS CPeJ NPEANPUHUMATEICH, OKa3bl-
BAaIOIUX YCIYTH WIH TPOU3BOJICTBO TOBAapoB. Py-
KOBOJIUTENU MPEIIPUATHIA CTPEMSATCSI 00ECIECYHTh
B CBOEH OpraHu3al[iy HAJIUYHE BbICOKOKBaTH(H-
[UPOBAHHBIX CIEIHAUCTOB C IEJIBI0 MOBBIIICHUS
Ka4yecTBa MPOU3BOJICTBEHHBIX MPOILIECCOB U COBEP-
IICHCTBOBAHMS OpraHU3allid TpyJa, CTPEMSTCS
B3paCTUTh W yjepxkarb HaubOosee 3()deKTHBHBIX
npo(ecCHOHANOB.  YKa3aHHOE  OCYINECTBISETCS,
B TOM 4YHCJIC IyTEM OpraHU3aliy OOYyYEHHUS CBO-
X pabOTHUKOB HEMOCPEJCTBEHHO B OpraHHU3AIUU
WK Ha Tipou3BoicTBe. [TOBBINICHHBIH HHTEPEC yUe-
HBIX K BOIIPOCaM MPpo(eCcCHOHATLHON MOIOTOBKH,
MIEPETOITOTOBKA M TIOBBINICHUST KBaNU(pUKauu
pabOTHUKOB OOYCIIOBIICH, MPEXK/IE BCErO, TEM, UTO
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CKOPOCTb TOSIBJIICHUSI HOBBIX TEXHOJIOTHI U 0OMEHa
nHpopmanueii B XXI B. cTpeMUTENIBHO BO3pacTaeT,
U, KaK CJICJICTBUE JTOrO, MOIYYCHHOE UYCIOBEKOM
obpaszoBaHne OBICTPO ycTapeBaeT. B coBeTCKoe
BpeMs CYILECTBOBAAU KypPChl IIOBBIIICHUS KBaJlU-
¢bukaru. DUHAHCUPOBAHWE HA HX COJEPIKAHUE
BBLIEIISIIIO rocynapcTBo. CeroiHs MOBBIIIEHUE TIPO-
(hecCHOHANBHOTO YPOBHS PaOOTHUKOB MOJHOCTHIO
orutaunBaet padoronarens (demoror 2008: 1).

OcHOBHAA YacTh

CymiecTByromas HOPMAaTHBHO-TIpaBoBas 0asa
Pecny6nmuku Kazaxcran nosBosisieT odecnieuursb pe-
TYJIUPOBaHKE TPABOOTHONICHUH MEXIy pPabOTHH-
KOM H paboTromareyieM Mo 00yYeHHI0 pabOTHHKA B
opraHu3anuy paboTonaTess mpy coOII0IEHIH OTpe-
JICTICHHBIX TPEOOBAHNI, YCTAHOBJICHHBIX JICHCTBYIO-
ITAM 3aKOHOJATEIbCTBOM PecmyOmmkn Kazaxcran.
TpyaoBBIM KOJIEKCOM 3aKPEIUIEHO MpaBo paboToaa-
TeJIs Ha yIepIKaHHUe UITH B3bICKAHUE 3aTPAT, CBSI3aH-
HBIX C TaKUM OOyYeHHEM paOOTHHKA, HEOOXOIUMO
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JUIIE 00eCTeYnTh COOTIOICHNE N3TIOKEHHBIX B Ha-
CTOSIIIIEH CTaThe TPEOOBAHMM, IMPETYCMOTPCHHBIX
HOPMATHBHO-IIPABOBLIMU ~ aKTaMM. CDOpMaJ'IBHaSI
MIPOCTOTa WMIICPATHUBHBIX HOPM, W3JI0KCHHBIX B
ITpuxaze MuHucTpa 3/I[paBOOXpAHEHUS U COIUATIb-
Horo pa3Butus PecryOnuku Kazaxcran ot 28 neka-
Opst 2015 roga Ne 1045 «O06 yTBep>KIeHUN OOLIMX
TpeboBaHMA K TIPOPECCHOHAIBHON ITOATOTOBKE,
NEepEerIoArOTOBKE M TMOBBIIICHUIO KBaJII/I(i)I/IKaLII/II/I
KaJIpOB B OpraHM3AIUN», HECOMHEHHO MOOYXKIaeT
K BO3HHKHOBEHHIO Cleyromiero Bompoca. [Ipea-
CTaBJIACTCA JIU I[aHHBIﬁ HWHCTUTYT 3aKOHOJATCIILHO
3aKpEIUICHHBIM MEXaHU3MOM, IPEI0CTaBISIONIIM
MOTEHIIMATBHYIO BO3MOXHOCTh PadOTOIATEII0 OKa-
3bIBATh BJIMAHUC HA BOJCHU3BABJICHHC p36OTHI/IKa,
310ynoTpeOsisi CBOUM IPABOM HCIOJIB30BAHUS 3a-
KOHHOTO HHCTPYMEHTA B BUJIC JIOTOBOpa 00yUCHHS,
MPeIyCMaTpUBAIONIETO MEXaHW3M  BO3MEIICHHUS
paboToaTento 3aTpaT, CBA3aHHBIX C OOyYeHUEM
paboTHHKa, TPOTOPIHOHAIFHO HEeI0padOTaHHOMY
CPOKY OTPabOTKH 10 CTOMMOCTH, YKa3aHHOH B JIO-
roBope? IlpemnoxkeHHas Tema MOAPOOHO PacKphI-
BaeT NPOLEAYPY, PEriIaMeHTHPOBAHHYIO JICHCTBYIO-
UM 3aKOHOIaTehCcTBOM PecmyOnmku Kazaxcran ¢
y4eToM OQUIMATLHON MO3UIIMK YIIOJTHOMOYEHHBIX
rOCYJIApCTBEHHBIX OPTaHOB, BKIIOYAs IPABOBOM 00-
30p PUCKOB UM TMOCIEJICTBUN MPUMEHEHUSI TAaHHOTO
WHCTUTYTa B TPYJOBBIX OTHOIIEHHsX. beccropHo
Ba)KHBIM 3JIEMEHTOM B IIpoIiecce JII000ro odpazoBa-
TEJILHOTO TIpoIecca SIBISIETCS HEe TOJILKO 00yueHHe
po(heCCUOHANBHBIM KOMIIETCHITUSIM TI0 Ompe/ie-
JICHHOW CHENUALHOCTH, HO U TOBBIIICHUE YPOBHS
o0rieir 00pa30BaHHOCTH, KPEATHMBHOCTH MBbIIILIC-
HUSI, COLMOKYJIBTYPHBIX aCIIEKTOB, OKa3bIBAFOIIUX
HEMaJIOBa)XHOE BJIMSHUEC HA KA4eCTBO U IMPOU3BO-
JUTENBHOCTh TpyAa. [IpaBoOTHOLIEHUS, BO3HUKA-
IOlIMEe B MpOIecce TPYAOBOU ACATEIBHOCTH, CTPO-
IO TMOIYUHSIOTCS HOpMaM NpaBa, 3aKPEIUICHHBIM B
TpynoBom Konekce Peciyonuku Kazaxcran. Tak, B
cootBeTcTBHHU ¢ TpynosiM Komekcom PecryOnuku
Kazaxcran pabotonaTesib caMOCTOSATEILHO OIpe/ie-
nsieT HeoOXO0AUMOCTh M 00beM PO eCcCHOHATBHON
MOJIFOTOBKH, MEPETIOATOTOBKH U TIOBBIIICHUS KBa-
mudukanuu s QYHKIMOHUPOBAHUS U Pa3BUTHS
OpraHU3aIlHy.

Tpynosoit konekc PecnyOonuku Kazaxcran co-
JICPIKUT CIICITYFOIIHE ONPEICIICHHS:

— MOBBINICHUE KBaJU(pUKAIUU — Gopma Mpo-
(eccronanbHOro 00yUYeHHs, TO3BOJISIOIIAS TTOAIEP-
JKHUBATh, PACIIUPATE, YIIYOJIATh U COBEPIICHCTBO-
BaTh paHee MPUOOpPETeHHbIE MPOPECCUOHATBHBIC
3HAHUS, YMEHUS ¥ HABBIKH;

— mpodeccHOHAIBHAs TOATOTOBKa — (opma
po(heCCUOHATIBHOTO 00YUYCSHHSI, HAIIPABJICHHOTO Ha

PasBUTHE JIMYHOCTH JJIsl TPHOOPETEHHST HOBBIX MIIN
M3MEHEHHBIX MPOQECCHOHATLHBIX HABBIKOB, HEO0-
XOAMMBIX IJIsd BBIMIOJIHEHUA OHNPCACIICHHOTO BHUOA
pabor;

— TIEPeroaroToBKa — ¢opMa TpodhecCHoHATb-
HOrO OOYyYeHHs], TIO3BOJISIOIIETO OCBOUTH JIPYTYIO
npodeccuro wim cnernuanbHocTh (TpynoBoit Ko-
nekc PK 2015: 116).

Takum 00pazom, 00e CTOPOHBI, MO COTrJalie-
HUIO, CAMOCTOSITENIFHO ONPeNeIIsiioT (OpMBI 00yde-
HUS B 3aBUCUMOCTH OT IMTOTPEOHOCTEH OpraHu3aIiug,
a Tak)Ke JKeJlaHusg U CIIocOOHOCTEeH padOTHHKA IMTy-
TEM 3aKIIOUEHHs JOroBopa o0yuenusi. B coorsert-
CTBHH C ICHCTBYIOLUM 3aKOHOATEILCTBOM Peciy-
omuku Kazaxcran, JloroBopoM 0Oy4deHUsI SBISETCS
MUCbMEHHOE COTJIalleHne MeXay paboTonaTeneM u
o0ydaeMbIM 00 yCIOBHX MPO(heCCHOHANTBHOI OA-
TOTOBKHU, MEPEIIOATOTOBKHU U IMMOBBINICHU A KBaJ’II/I(bI/I-
KaIluu.

B coorBercTBHu co crarbeit 118 Tpyaosoro Ko-
nekca Pecrybnmuku Kaszaxcran paboromarens mpo-
BOJIUT NMPO(ECCHOHATIBHYIO TOATOTOBKY, HEPENo-
TOTOBKY U IOBBIIIEHHE KBATTU(PUKAIIIN PAOOTHUKOB
WJIW UHBIX JIMI, HE COCTOAIIMX C HUM B TPYHAOBBIX
OTHOIICHUSX (00yUaeMbIii):

1) HEmoCpeICTBEHHO B opraHu3alm (y paboro-
JaTens);

2) B opraHuzauusix oOpa3oBaHMA, PEATU3YIO-
mwx 00pa3oBaTeIbHBIE TPOTPAMMBI TEXHUYECKOTO
1 IPO(eCCHOHAITBLHOT0, IOCIECPEHET0, BBICIIECTO U
MOCJIEBY30BCKOT0 00pa3oBaHus;

3) B WHBIX OpPraHM3AINHAX, OCYIIECTBISIONINX
MpoQeCcCHOHANBHYIO TTOATOTOBKY, IEPEIOATOTOBKY
Y ToBbINIeHUe KBanudukaiuu kaapos (Tpymosoii
Komexe PK 2015: 118).

WuctuTyT 00ydeHus: pabOTHUKOB B paccMma-
TPUBAEMOM KOHTEKCTE NPEAIOJiaracT MpoBeIeHHE
Mpo(hecCHOHANBHON TOATOTOBKH, TEPENoIroTOB-
KM ¥ TIOBBIIICHUS KBaJU(UKAIUU 00ydaeMbIX II0
HanpaBJICHHIO paboTojaTesst 3a CUeT CPEIACTB pa-
OoTonaTens WM WHBIX CPEACTB, HE 3alpeIIeHHBIX
3akoHOo1aTeNIbeTBOM PecnyOnuku KaszaxcraH, B co-
OTBETCTBHU C JIOTOBOPOM OOYYECHHUS.

PaGorHuky, mpoxomsmiye npodheccHoHaIbHYIO
MMOAr0oTOBKY, MEPEIOATOTOBKY W IMOBBIINICHUE KBa-
nuQUKaLUK, IO COTJAIleHUI0 ¢ padoTojareneM
MOTYT OCBOOOKAATHCS OT PabOTHI JINOO BHITIOIHATD
paboTy Ha yCIIOBHUSIX HEMOJIHOTO paboyero BpeMeHH
(Tpynosoii Kogexc PK 2015: 118).

Takum 06pazom, paboTHUK U paboTOIATENH JI0-
TrOBapUBAKOTCs O MOPAAKE U YCIOBUAX COTPYAHUYC-
CTBa NPH MPOBEACHUH O0YUYCHUS HA MPEIIPUSITHU.
[eiictBytomiee 3akoHOAaTenscTBO PecyOmmku Ka-
3axcTaH TpeOyeT HANWYHS MOJ0XKEHUH, KOTOphIe B
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00s13aTeIbHOM MOPSJIKE TOJIKHBI ObITh B JloroBope
oOyuenus. Tak, cormacuo 1. 4 ct. 118 Tpymosoro
kozaekca PecnyOnuku Kazaxcran JloroBop o0yue-
HUS JIOJDKEH COJIePIKATh!

1) yka3zaHre Ha KOHKPETHYIO Tipodeccuto, creru-
IbHOCTh, KBATU(HKAIHIO, TPUOOPETACMYI0 00y4ac-
MbIM, U (MJIM) HAUMEHOBaHHE Kypca KBATN(HKAITUH;

2) mpaBa 1 00sA3aHHOCTH padoTOAaTeNs U 00Yy-
4aeMoro;

3) cpok 00y4eHus ¥ cpoK OTpabOTKU y paboTo-
JIATeIIs TIOCJe 3aBEepIICHUsT 00yUeHUS;

4) IOPAJIOK ¥ CITydau BO3MEIIeHHs paboToaaTe-
JIO 3aTpaT, CBA3aHHBIX ¢ 00y4YCHHEM, MPOMOPIHO-
HAJBHO HEJOPaOOTAHHOMY CPOKY OTPaOOTKH;

5) rapaHTMM M KOMIICHCAI[MOHHBIC BBIILIATHI,
CBSI3aHHBIE C 00YUYCHUEM;

6) OTBETCTBEHHOCTH CTOPOH.

JloroBop 00y4eHHUsI MOKET CO/IepKaTh HHBIC YC-
JIOBUSI, ONpeieTICHHbIE cornamenreM ctopoH (Tpy-
nmoBoit Komexe PK 2015: 118).

Hcxons U3 MpUBEICHHOTO IyHKTA MPEICTABIIS-
€TCsl, YTO CyMMa 3aTpaT paboToMaTelNs, CBSI3aHHAs
¢ oOyueHueM pabOTHHKA, TOJDKHA OBITH OTpa)keHa
B JIOTOBOpE OOYYEHHS Ui OINpelesieHHs MOpsIKa
U pa3Mepa BO3MEIIEHUS 3aTpaT padoToaTels Ipu
JIOCPOYHOM PaCTOP)KEHUH TPYIOBOTO J0roBopa. B
HallleM Jke ciiydae (Ipu OpraHu3anuu OO0y4YeHUs B
OpraHuzalii padoToJaTeNs) ONMpeNeNeHUEe CTOM-
MOCTH 00ydYeHUS IETMKOM H TIOJTHOCTBIO OCTaeTCs
Ha ycMmoTpeHun paboronarens. [lomnucanue mo-
roBopa 00y4eHusi padOTHUKOM CBHJIECTEIBCTBYET O
€ro COrJIaCMM CO CTOMMOCTBIO OOYYEeHHS, UTO SB-
JSIeTCSl OCHOBAHMEM ISl BOBMOKHOCTH B3BICKAHHMS
YKa3aHHOW CyMMBI TIPH JIOCPOYHOM PaCTOPKEHHUH
TPYZOBOTO JIOTOBOpA.

B coorBercTBUM ¢ THUIOBBIMM NpaBUIaMU Jie-
SATEIBHOCTH BHJIOB OPTraHU3aIUil JIOTIOTHUTEIBHO-
ro 00pa3oBaHUS U B3POCHBIX, YTBEPKICHHBIMH
[Mpukazom Munuctpa obpasoBanust u Hayku PK ot
11 centsiops 2013 r. Ne 370, k BuiaM opraHu3amuii
JIOTIOTHUTEIIBHOTO 00pa30BaHMS IS B3POCIBIX (J1a-
nee — Opranu3annm) OTHOCATCS:

1) HHCTUTYTHI JIONIOJHUTEIHHOTO 00pa30BaHUS,
peanuzylonmme o0pa3oBaTeNbHBIE MPOrPaMMBI JI0-
MOJIHUTEJILHOTO 00pa30BaHMsl, a TaKkKe MX (DUIIH-
anbl (manee — MHCTUTYTHI) He3aBUCHMO OT (hopM
COOCTBEHHOCTH;

2) yueOHbIe LEHTPHI (pEerMoHAJIbHBIE, MEXpe-
THOHAJIBHBIE, OTPACIIEBhIC) JOMOJHUTEIHHOTO 00-
pa3oBaHMs, peaju3yroIre 00pa3oBaTelbHBIE MPO-
rpamMMbl JIONIOJHUTENIFHOTO o0pa3oBaHus (nanee
— LlenTpsr) HE3aBUCUMO OT (popM COOCTBEHHOCTH;

3) cTPYKTypHBIE TOAPA3IEICHUS IOPUINIECKUX
JIHII, peanu3yrone 00pa3oBaTeIbHbIC TPOrPAMMBI
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JOTIOJTHUTENIFHOTO O0pa30BaHUsl HE3aBUCHUMO OT
(hop™m cobctBenHOCTH (Hanee — CTPYKTypHBIE TIOA-
pasneneHus I0PUANISCKIX JIHII);

4) Meroauveckue KaOMHETHI (IIEHTPBI), CO3/a-
BacMbIe YTIpaBIECHUSAMU OOpa30oBaHUSA o00JIacTeH,
ropojgoB ActaHa W AJMaTthl, TOPOACKMMH (paii-
OHHBIMH) OTJ/ICJIaMH M OpraHW3alUsIMU 00pa3oBa-
aus (IIpukaz Munnctpa odpasoBanus u Haykun PK
2013: 1).

PaccMmoTpum oprannzanuio 00pa3zoBaTeNIbHOIO
mpoliecca HEMOCPEACTBEHHO B OpraHH3alllH pa-
OoToxarensi, Oe3 MPUBJICYCHUS] TPETHUX JHI. Tak,
Kk CTpyKTypHBIM TOJpAa3JEICHUsIM FOPUIHISCKUX
JIUI] OTHOCSTCS TEHTPHI MOBBIIICHUS KBaTH(HKa-
MU ISl OpraHu3alMd CTaKUPOBKH, MOBBIIICHUS
KBaIM()UKALIUY, TTEPETIOArOTOBKH HAyUYHBIX, Ie/a-
TOTHYECKUX, MH)KCHEPHO-TEXHIUUECKUX U MEIUITH-
CKUX paOOTHHUKOB U PAaOOTHHKOB JIPYTUX OTpacien
SKOHOMHUKH TI0 00pa3oBaTelbHBIM MPOTpaMMaM
JIOTIOJTHUTENIEHOTO  00pa3oBaHus. JlesaTenbHOCTD
[MonpasneneHus OCyIIECTBISIETCS B COOTBETCTBHU
¢ 3akoHOnaTeNbCcTBOM PecnyOnuku Kazaxcran u
YcraBom opranmsanun (Ilpukaz Munuctpa oOpa-
3oBanus ¥ Hayku 2013: 1).

[Ipukazom MuHHCTpa 37paBOOXpaHEHUS U CO-
HaILHOTO pa3BuTHsA Pecrryomukm Kazaxcran ot 28
nexadps 2015 roma Ne 1045 ytBepxaenst Obmine
TpeOOBaHUS K MNPOPECCHOHANBHON TOATOTOBKE,
TIEPETIOATOTOBKE M TIOBHIINIEHUIO KBATA(DUKAIINN Ka-
JPOB B OpraHU3aIN1, KOTOPBIE BKIFOYAIOT HATMYHE:

1) B Ycrase ([lonokeHnuun) opraHu3anuud HOp-
MBI TI0 TIPO()eCCHOHATBHON MOATOTOBKE, MEPETO/-
TFOTOBKE ¥ MOBBIIICHUIO KBATN(UKALIUN KAJAPOB IS
OpraHu3anrii, KOTOpble HEMOCPEACTBEHHO MPOBO-
AT TPo(hecCHOHAIBHYIO0 TOATOTOBKY, IEPETOTro-
TOBKY U MOBBIIICHUE KBATU(PUKAIIMK PAOOTHUKOB;

2) pabounx y4eOHBIX IJIAHOB M MPOrpamMM IO
po(hecCHOHATBHON TOJATOTOBKE, MEPETIOATrOTOBKE
Y TIOBBIIICHUIO KBATHU(PHUKAIIMH KaJIPOB;

3) y4eOHMKOB M y4eOHO-METOIMYECKUX KOM-
IJIEKCOB TI0 COOTBETCTBYIOUINM Ipodeccusm (cre-
[IUAIBHOCTSAM);

4) noroBopa oOyueHHsS (TUCHBMEHHOTO COTJIa-
meHns Mexay paboromarereM W 00ydaeMbIM 00
YCIOBUSX MPO(YECCUOHATBHON IMOJIOTOBKH, Iepe-
MTOJIFOTOBKM W TIOBBIIICHHUS KBaTH(DHUKAIIMA HETIO-
CPEICTBEHHO B OpraHM3aIMH) WJIH JO0roBopa 00
OKa3aHWU 00pa3oBaTEIBLHBIX YCIYT (MUCHBMEHHOTO
COTJIAIlICHHs MEXKTy paboToAaTesIeM U OpraHu3aIu-
ell, peanmsyromieil oOpazoBaTeNbHBIC MPOTPAMMBI
JIOTIOJTHUTENILHOTO, TEXHUYECKOTO H Ipogeccro-
HAJIBHOT'O, IOCJIECPEAHET0, BBICIIETO U MOCIEBY30B-
CKOT0 00pa3oBaHMsI 00 YCIOBHUAX MPOGECCHOHATD-
HOW TMOJTOTOBKH, MEPENOArOTOBKH U IOBBIIICHUS
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kBanm¢pukanuu) (Ilpukas Munuctpa 3mpaBooxpa-
HEHHUS U comrayibHoro passutus PK 2015: 1).

PaGoTonarens 00s3aH OTpa3uTh B CBOEM IITAT-
HOM pacrniucanuu Hanuuue [loxpasnenenus u oTBe-
CTH €My CIIETYIOIINe OCHOBHBIC (D)yHKITHH:

— obecrieyeHUE MOBBIICHUS KBATH(UKAIMHA H
MIEPENOArOTOBKH KaJIpOB;

— HCIIONIb30BaHUE U COBEPIICHCTBOBAHNE METO-
JIUK 00pa30BaTEILHOTO Mpoliecca U 00pa3oBaTeiib-
HBIX TEXHOJIOTHIA;

— pa3paboTKa U yTBepXk/IeHHE YIeOHBIX TUIAHOB
W IporpaMM, KaJeHIapHbIX TrpaduKoB y4eOHOTrO
mpoiiecca;

— (QopmupoBaHHEe KOHTHHIEHTa CIymaTeneit
(ITprka3z MunucTpa obpazoBanus u Hayku 2013: 1).

Bo3MoXHO Takke OCYIIECTBICHHE MHOW Jies-
TENBHOCTH, HE 3alpPEeNIeHHON 3aKOHOATebCTBOM
PecnyOnuku Kazaxcran v npeayCMOTPEHHOM ycTa-
BOM opranmzanuu. HemocpeacTBeHHOE PYyKOBOA-
ctBo [lompazgeneHuemM OCyIIECTBIISIET PYKOBOIM-
TeJb, Ha3HAYaeMbIl pyKoBoauTeaeM OpraHu3aium.
BryTpennue oOpazoBaTeNbHbIC U aIMUHUCTPATHB-
HBI€ TPOIIECCHI B MOAPA3/IEIIEHUN OCYIIECTBISIOTCS
0 YCMOTPEHHUIO OpPTraHU3alUH.

Tak, mpeaycmarpuBaeTcs Cleayolee:

— yueOHbIi npouecc [loapaznenenuii ocymiect-
BJIIACTCA B COOTBETCTBHU C y‘Ie6HI)IMI/I IJ1aHaMUu "
nporpamMmmamu. Y 4eOHbIC IJIaHbI U TIPOTPaMMBI, Ka-
neHapHble TpaduKy yaeOHOTo Mpolecca yTBEpK-
natorcs [loapazneneHusamu;

— OIIGHKA ypOBHS 3HAHWH cilylIaTene mo oo-
pa3oBaTeNbHBIM IPOTPaMMaM IPOBOJIUTCS KOMHC-
CUEl, COCTaB KOTOPOH YTBEPKAACTCS PYKOBOIUTE-
nem Iloapaznenenus;

— IOTaThl TPEMNoIaBaTeIbCKOTO COCTaBa, METO-
JIICTOB U JIPYTOTo IepcoHaja, CTPYKTypa YTBEpK-
naroTcst pykoBoauteneMm Opranu3aui.

Jlumam, ocBomBImIMM 00pazoBaTeNbHBIE MPO-
T'paMMBI JOIIOJIHUTEJIBHOT'O O6pa30BaHI/I$I, BbIIACTCA
CBHUJICTEILCTBO/CEPTU(UKAT O MPUCBOCHUH KBAJIH-
(bmKanmu Mo yCTaHOBIICHHOH (opMme.

PaboTHHKHM MMEIOT TIPaBO Y4acTBOBAThH B OTpe-
JIeTICHUH COZIepKaHus 00pa30BaTEIbHBIX IPOrPaMM,
KYpCOB TIOBBIIIEHUS KBaJTU(UKAIIUH, TIOTH30BATHCA
UMCIOUMIMMUCA HOPMATUBHBIMU U MHCTPYKTHBHBIMHA
JOKyMEHTaMH, y4eOHBIMU M Y4€OHO-METOJMYECKH-
MU MaTepHajiaMH, JJIsi OCBOCHHUS JTOTIOJTHUTEIHHBIX
00pa3oBaTeIbHBIX MPOTPAMM, a TakkKe OnOIuoTeY-
HbBIM W WH(QOPMAIMOHHBIM (OHJOM, MPUHUMATH
ydacThe B KOH(EPEHIUIX M HAyYHbIX CEeMHHapax,
MyOJIMKOBATh B U3aHUSX OPTaHU3aIUi CBOM pede-
paThl, TPYIbl U IPyTHe MaTepUaibl, €CIIU TaKOBHIC
nmerotcs (I[Ipuka3z MunaECTpa 00pa3oBaHUsS U HAY-
ku 2013: 1).

Takum oOpaszom, nestenbHOCTh [lompaszmene-
HUSI OCYIICCTBIISICTCS B COOTBETCTBHU C THIIOBBI-
MU TpaBUJIaMU JIESITEIIbHOCTU BUJIOB OpraHU3aLUi
JIOTIOJTHATEIBHOTO O0Opa30BaHUs JUIsl B3POCIHBIX U
YcTaBoM OpraHu3alym, U B I[eJIOM CBOOOJTHO B BbI-
0ope MeTOIMKH U Croco0e opraHu3anuu 00pa3oBa-
TEJILHOTO TIpoLecca.

O0pazoBaHue B3pOCIBIX OCYIIECTBISETCS Opra-
HU3AILUSAMHU 00pa30BaHMs, a TAKXKE HOPHIUICCKUMU
JUIAMH, WUMEIONIMMH CTPYKTYpPHBIC IOJpa3zele-
HUSI, PEATU3YIONUMHE JIOTIOJIHUTEIbHBIC 00pa3oBa-
TEJIbHBIE IIPOIPAMMBI.

[Ipencrapnsercs, 4To OpraHU3allMH, Mpe/yIara-
IOIIHE TOBBINICHUE KBATH(DUKAIMH, TIEPEIIOATOTOB-
Ky M TOJATOTOBKY, OO0SI3aHBI CTPEMHUTBCS PEain30-
BaTh OCHOBOIIOJIArAIOIINE 3aa4H, CTOSIIHNE TePe]T
BCEMH 00pa30BaTEIbHBIMI OPraHU3aIUSIMH, B TOM
yrcie npososrinamieHubie B 3akone PK «O6 obpa-
30BaHUM», TAKHE KaK:

1) cozmanre HEOOXOIWMBIX YCIOBHM JJISI TIO-
JIYUYCHHUSI KadCCTBCHHOTO O6p330BaHI/I$[, HarrpaB-
JICHHOTO Ha (popMHpOBaHUWE, pa3BUTHE H Tpodec-
CHOHAIILHOE CTAHOBJICHHE JIMYHOCTH Ha OCHOBE
HAIIMOHAJIBHBIX M OOIIEYETOBEYECKNX IIEHHOCTEM,
JIOCTIDKEHUN HAYKH M TIPAKTHKH,

2) obecrieuenre npodhecCHOHAIBHONH OpHEHTA-
LIUU 00YYarOIIUXCS;

3) pazBuTHe cUCTEM OOYYCHUS B TCUCHUE JKU3-
HU, 00ECTICYMBAIONINX B3aMMOCBS3b MEXITY OOIIHM
oOyueHHneMm, OOy4YeHHEM II0 MECTy paOOThl U TMO-
TpeOHOCTSMU PBIHKA TPy/Ja W TOMOTAOIINX KaXkK-
JIOMY MAaKCHUMAaJbHO HCIIOJIb30BaTh CBOM JIMYHBIN
MOTEHI[HAJI B OOIECTBE, OCHOBAHHOM Ha 3HAHUSIX
(3axon PK «O06 obpazoBanum» 2007: 11).

[ToMuMO TPYJOBBIX OTHOLIEHUH, BAKHYIO POJIb
UTpaeT U NMpaBHIbHOE (POPMHUPOBAHHE OTHOIICHHH,
HETIOCPEJICTBEHHO CBSI3aHHBIX C TPY0BBIMU. Taku-
MU OTHOILICHHUSMH SIBIISTFOTCSI OTHOIICHUS, CKIIQJIbI-
BAIOIIUECS 110 TIOBOJY OpraHHU3alliy U yIpPaBICHUS
TPYJIOM, TPYIOYCTPOHCTBa, MPOHECCHOHATBHOMN
MOJITOTOBKH, TIEPEIIOJATOTOBKH ¥ TIOBBIIICHUS KBa-
TUQUKaIMU PadOTHUKOB, COIUAIBLHOIO MapTHEp-
CTBa, 3aKIIOYCHUSI KOJICKTUBHBIX JIOTOBOPOB H
coramieHui ¢ MPO(COIO3HBIME OpraHaMH, yda-
CcTUsl paOOTHUKOB WJIM WX 3aKOHHBIX WJIM BBIOOD-
HBIX TIPEJICTABHUTEJICH B CO3JIaHUH OJarompHUSTHBIX
YCIIOBUH TpyJia, pa3pelieHusl TPYAOBBIX CIIOPOB
u obecrieueHus: JCHCTBEHHOTO KOHTPOJSA 3a CO-
ONoJIcHHEeM TPYAOBOTO 3aKOHOZaTelnhcTBa Peciry-
ommkn Kazaxcran (Jlo6koB 2018: 5). bonee Toro,
paboToaTesns 00s13aH 00ECIICUUTh COepIKaHue 00-
YYAOIUX TPOTPaMM, SIBISIONIMXCS OCHOBOHW IS
(OpMHPOBaHKSI KOMIIETEHTHOCTH U BCECTOPOHHETO
pa3BUTUA JIUYHOCTHU, IJII BO3MOXKXHOCTU IIPUCBOC-
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HUSl paDOTHUKY COOTBETCTBYIOIIEH KBanupukamuu
M0 OKOHYAHWIO Kypca oOydenus. Tak, corimacHo
JIEMCTBYIONEMY 3aKOHOJATeNbCTBY PecryOnuku
Kazaxcran mpucBoeHHe KBaTU(UKAIMU €CTh TPO-
Heaypa IOATBEPKICHHUS COBOKYITHOCTH WHIWBH-
IyalbHBIX  CIOCOOHOCTEH, TpodhecCHOHaTbHBIX
3HaHWW, YMEHUU W HAaBBIKOB, HEOOXOIUMBIX JIsI
BEITIOTHEHHUST Pa0OTHI B paMKax COOTBETCTBYIOIIETO
BUa TPO(PECCUOHAIBLHON NESTENBHOCTH 1O KOH-
KPETHOH CIeUaTbHOCTH.

OO6pa3oBaHue B3POCTBIX (JIUI, TOCTHTIINX BO-
CEeMHAJIIaTHUIICTHETO BO3pacTa) HampaBlIeHO Ha
VIOBJICTBOPEHUE KX OO0pa30BaTEIbHBIX TOTPEO-
HOCTEM B TEUEHHE BCEH JKU3HU [UISl IOJYYCHUS
JIOTIOJIHUTEIIBHOTO 00beMa 3HAHWH W HAaBBIKOB B
COOTBETCTBHH C TPOHMCXOJSIIMMHU COIHAITEHO-IKO-
HOMHYECKUMH U3MEHEHUSIMH B OOIIIECTBE.

BozHukaer pe3oHHBIH BOMPOC, CHOCOOHA JIH
KOMMepYecKasi OpraHu3aIys, OCHOBHOM IIENTbI0 KO-
TOPOH SABJISETCS U3BJICUCHHE TPUOBLIN, 00CCIICUNTh
Ka4yeCTBEHHBIN 00pa3oBaTebHBIN MPOIIEeCC Ha CBO-
€M TIPEIIPUATHHU C COOIFOICHUEM BCEX BBIIICHU3IIO-
JKEHHBIX OOIIINX MPUHIIAITOB, 33CKIaPUPOBAHHBIX B
HOPMAaTUBHO-TIPABOBBIX aKTaX B 00JacTH 00pa3oBa-
Hust PecrryOnmku Kazaxcran. [Ipencrasisiercs, uyto
MMEHHO OpTaHM3aIlys, 3aHUMAIOIIAsCs HETOCpe-
CTBEHHO KOMMEPYECKOH NeSTeNHbHOCTBIO 10 YJIOB-
JICTBOPCHHUIO TOTPEOHOCTH HACEIICHUS B BBITION-
HEHUH TeX WM MHBIX pabdoTaxX WM MPOU3BOJICTBE
TOBapoOB, 001a]]aeT HEOOXOIUMBIMH TTPAKTHYECKIM
OTIBITOM U 3HAHHSIMHU JJIsI TIOJITOTOBKH KOHKYPEHTO-
CITOCOOHBIX CIEITHAIIFICTOB B CBOCH 00JIACTH TIpEIl-
[IpUHUMATENIbCKON AesTenbHocTH. Kpome Ttoro, B
JTAHHOM CJIy4ae OpPTaHU3aIlUs UMEET BO3MOXKHOCTb
MOJIEIUTECS HE TOJBKO TEOPETHYECKUMH 3HAHH-
sAMU B ONPEACIICHHOM CETMCHTC 3KOHOMHWKHU, HO U
OCBETHUTh CaMble HAOOJEBIIUE BOMPOCHI U OCTPHIC
Mpo0OJIeMBbl BOZHUKAIOIINE TPU HEMOCPEICTBEHHON
peanu3anuy NpUCBanBaeMON KBalmu(UKAMH. ITO
SIBIISICTCS. OOJIBIIIMM TPEUMYIIECTBOM TIPU OBJIa-
JIEHUH TPO(HEeCCHOHANTBHBIMI HAaBBIKAMH TOTO WJIH
uHOro pemecnia. [OCKONBKY HMMEHHO TIpaMOTHOE
MPUMEHEHUE TEOPETHUIECKOI 0a3bl Ha IPAKTHUKE SIB-
JISETCS OMPENENIIOMmUM (HaKTOpOM Ka4eCTBEHHOTO
poCTa  COIMANbHO-9KOHOMHUECKMX —IOKa3aTesen
pa3BUTHUSl OpPraHU3aluu U o0IecTBa B 1esnoM. Of-
HaKO 00yYaroIInii MpoIecc HeOCPEICTBEHHO B Op-
raHu3anuvu JOJIKEH OXBAaThIBATh 1 COOTBETCTBOBATH
psiy oOIUX HOPMATUBHO 3aKPEIUICHHBIX TpeOoBa-
HUH, MIPEIBABISAEMBIX ISl OpTaHU3aIH 00yIeHUs
monieit. OOpa30BaTeNbHBIN MPOIECC HATIPABIICH Ha
CO3/1aHNEe HEOOXOTUMBIX YCIIOBHH JJIsl TTOTYYCHUS
KaueCTBEHHOTO 00pa3oBaHMs, Ha (HOPMHUpPOBAHHUE,
pasBuTHE M NpodecCHOHATFHOE CTAaHOBJICHUE JINY-
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HOCTH Ha OCHOBE HAIIMOHAJBHBIX M OOIIeuesIOBe-
YECKUX I[IEHHOCTEH, JOCTHXKEHUH TEOpeTUUYeCKON
HAaYKU U NPAaKTUKHU; PA3BUTHE CUCTEM OGy‘IeHI/IH B
TEUEHHE KM3HM, O0OECHEUMBAIOIIMX B3aUMOCBSI3b
MeXIy o0muM oOydeHrneM, OOy4eHHEM 10 MECTy
paboThl W MOTPEOHOCTSIMH PBIHKA TPyAa U IOMO-
FaolMX KaXIOMy MaKCHUMaIbHO 3((PEKTHBHO HC-
[10JI30BaTh CBOM JIMYHBIN ITOTEHIMAI B OOIIECTBE,
OCHOBaHHOM Ha 3HAHHSIX.

B cootBerctBum ¢ 1. 2 cT. 40 3akona Pecny6inu-
ku Kazaxcran «O0 oOpa3oBaHWM» TIPABO HA 3aHs-
THE 00pa30BaTEIbHON JIESTEIBHOCTHIO BO3HUKALCT Y
opraHu3zanuii 00pa3zoBaHus:

1) 1 TOIBUIOB 00pa30BaTEIBLHOM ACSITEIBHO-
CTH, Tpe6y101111/1x JIMIICH3UPOBaHnsd, C MOMCHTA I10-
JTy4eHUs JHULEH3UH, €CII UHOE HE MPEIYCMOTPEHO
3akoHaMu Pecrybnmkm KazaxcraH, n mpekparmaer-
Csl C MOMEHTA BCTYIUICHHSI B 3aKOHHYIO CHJTY peliie-
HUS CyJia O JIMIICHUH JIUIICH3UN WIN [IPU3HAHHS €€
HEJEHUCTBUTEIBHOU B MOPSIIKE, YCTAHOBICHHOM 3a-
koHamu PecnyOsvku Kazaxcran;

2) 11t HOABUIOB 00pa30BaTEIbHOM esATEIBHO-
CTH, HEe TPeOYIOIIMX JHUIIEH3UPOBAHUSA, C MOMEHTa
rOCYJapCTBEHHON PErUCTPALUN FOPUIHUECKHUX JIULL
(3akon PK «O06 obOpazoBanum» 2007: 40).

[Ipencrasisito BeIIEPKKY U3 oTBeTa MuHHCTpa
obpazoBanus U Hayku PK ot 20 nexabps 2016 rona
Ha Bonpoc ot 10 nexadpst 2016 roma Ne 450223 (di-
alog.egov.kz): «OGpa3zoBaHKe B3pOCIBIX OCYILECT-
BJISIETCSl OpraHM3alusMH 00pa30BaHMs, a TaKKe
FOPUMYECKUMU JIMIIAMHU, UMEIOIIIMMU CTPYKTYPHBIC
o/Ipa3AeieHNs], PEaN3YIOINMHA JTOTIOJTHATEIbHBIE
oOpasoBareibHbIe MpOorpamMMbl. 3akoHoM Pecmy-
omukn Kaszaxcran «O paspemieHusix U yBegomiie-
Husix» ot 16 mas 2014 roma Ne 202-V onpenenen
HUCKJIIOYUTEIbHBIN MEPEUCHD JIMICH3UPYEMBIX I10/1-
BHUIOB 00pa3oBaTEJIbHON JESATEIBHOCTH, T/IE HE
MIPEyCMOTPEHO IJUIIEH3UPOBAHUE JICATEIHHOCTH
[0 peanu3anuy JOMOJHUTENBHBIX 00pa3oBaTelib-
HBIX IpOorpaMM. B 3To# cBs3H, AeATENbHOCTH MO Op-
TaHW3AIMH U POBEJICHUIO KPATKOCPOYHBIX KypPCOB,
CTaXXHMPOBOK I10 MOBBIIICHUIO KBaJ’II/I(bI/IKaIII/II/I CIIc-
LUATUCTOB He JuueHsupyercs» (OtBer MunucTpa
oOpaszoBanus u Hayku PK 2016: 1).

B nononHeHne K M30KEHHOMY CIIEyeT OTMe-
TUTh, YTO yKa3aHHas NESATEIBHOCTh HE MOJJICKUT
TaKKe Pa3pelINTEIHLHOMY TIOPSAKY W HE TpedyeT
YBEJIOMJICHUSI O Hadalle OCYLICCTBICHUS JesTelb-
HOCTH WJIN IeHCcTBUS coryiacHo 3akoHy PecrryOnukn
Kazaxcran ot 16 mas 2014 roga Ne 202-V 3PK «O
paspelIeHusaX U YBEIOMIIEHUAX), PETYIUPYIOLIEMY
0O0IIIECTBEHHBIC OTHOILICHHS, CBSI3aHHBIE C BBEJICHH-
€M W pealu3alueil pa3pemmTeNsHOr0 WIH yBeIOo-
MUTCJIBHOI'O MOpPAAKa OCYIICCTBICHUA CY6’beKTaMI/I
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YaCTHOTO MNPEeNNPUHUMATENBLCTBA U JIPYTUMH JIH-
LaMH, IPEAYCMOTPEHHBIMH HACTOSIIUM 3aKOHOM,
OTJENIbHBIX BHUJOB JEATENBHOCTH WIN JeHCTBUI
(Bakon PK «O paspemeHnsx M yBEIOMIIEHHAX»
2014: 1).

Takum 00pa3oM, B COOTBETCTBHH C JIEHCTBYIO-
MM 3aKOHOjaTenbcTBOM PecnyOnuku Kaszaxcran
JESITEeNbHOCTh 110 PEaNN3aluy AOIOJIHUTEIbHbBIX
00pa3oBaTeIbHBIX NPOTrpPaMM TOJIHOCTBIO peria-
MEHTHPYETCS BHYTPEHHHMH MpaBUJIaMK OpraHu3a-
LIUH, C COOIOICHNEM BBITIIEYKa3aHHBIX TPEOOBaHHIHA
Y TIPUHIIATIOB.

JlaHHBIA BBIBOJ MOATBEpXkAacTcA oduIraib-
HbIM 0TBeTOM KommuTeTa Tpyia, COHaTIbHON 3aIu-
TBl U MHUTpali MUHHCTEPCTBA TPyJAa M COIHAIb-
HOW 3amuThl HaceneHust PecryOnukn Kaszaxcran:
«IIpu stom Kogexc (Tpymomoit Komexc PK) ne
yCTaHABIMBAeT JIOTIOJHUTENIbHbIE TpPEeOOBaHUS K
podecCHOHANBHON MOATOTOBKE, MEPENOAroTOBKE
1 TOBBILICHUIO KBaJU(UKALNUU, KPOME TeX, KOTO-
peie npexycmotpens! cT. 118 Konekca n npukazom
M3CP PK or 28 nmekabpst 2015 roga Ne 1045. B
cilyyae eciyd 0Oy4EeHHE COOTBETCTBYET YKa3aHHBIM
o0ImMM TpeOOoBaHMSAM, TOTJa MBI MOJaracM, 4To
Cllyyail OTHOCHUTCS K TOBBIIICHUIO KBATH()UKALIII
(OtBetnr 2017: 1).

N3nosxeHHOr0 MHEHUS TakKe MPUIEPKUBACTCS
MunucTepcTBo 00pazoBaHusi U Hayku PecrmyOmm-
k1 Kazaxcran. Tak, cOrIacHO OTBETY 3a MOANKUCHIO
Bune-munnctpa rocnoxu AcbuioBoil: «B cooTser-
cTBHUH ¢ TUMOBBIMH KBaJIM(UKAIIMOHHBIMHU XapaKTe-
PHUCTHKAaMH I0JKHOCTEH IIelarorn4ecKux paboTHH-
KOB M IPUPABHEHHBIX K HUM JIUI] (TTprKa3 MUHHCTpa
oOpazoBanus U Hayku Pecryonmuku Kaszaxcran o 13
nrosrt 2009 roga Ne 338) (Ilpuka3z Munuctpa 00-
pasoBanus U Hayku PK 2009: 1), tpeboBanuem K
KBaJM(PUKALMKU MPEnoJaBaTelis CleqUaIbHbIX TUC-
LUIUIMH BBICILIETO YPOBHS KBATH(DUKALUK SBISETCS
HaJIMYue BBICHIETO (MOCJIEBY30BCKOr0) 00pa3oBa-
HUS 110 Tpodrtro 06e3 NpeaAbsSBICHUS TpeOOBaHUN
K cTaxy paOoTel. B menom, cunraeM BO3MOXKHBIM
OCYIIECTBISITh MPOQECCUOHANBHYIO TOATOTOBKY,
MEPENOAroTOBKY M MOBBIIICHUE KBaTHU(PHUKALUK Ha
6asze opranmzanum» (Oteet 2018: 1).

Ha ocHoBaHMH pacCMOTpPEHHBIX HOPMATHBHO-
MPAaBOBBIX AKTOB M OQHUIMAIBHOW TO3UIHMH Hpea-
CTAaBUTEJNICH YIIOJHOMOYEHHBIX OPraHoB B cdepe
0o0pa3zoBaHusl W TpyJla MPEJCTaBIsIeTCs,, YTO B CO-
OTBETCTBUU C M3JIOKECHHBIX TpeOOBaHMAMH Jr00as
OpraHu3alys UMEET IPAaBO 3aHUMATbCsl 00yUCHHEM
pabOTHUKOB C MOMEHTa TOCYAApCTBEHHON peru-
CTpaly FOPUIMYECKOTr0 JIUIIA.

Takwmm 06pa3om, B cirydae MpOBEACHHUS padOTO-
JateneM 3a c4eT COOCTBEHHBIX CPEICTB OOy4YeHHUs

pabOTHUKA, HETIOCPEACTBEHHO B OpPraHU3aluu pa-
Oortomarens, paOOTHUK TPW YBOJIBHEHHH 1O COO-
CTBEHHOMY JKEJIaHUIO JINOO TIPU PACTOPKEHUH TPY-
JIOBOTO JIOTOBOpa NMPH HAIMYMKA BUHBI paOOTHHKA
00s13aH BO3MECTHUTHL 3aTPaThl padOTOMATENS, €CITH
OBLT 3aKJIFOYEH JIOTOBOP OOYYCHHMs B HaJJIeKaIleh
¢dopme u conepkanun. PaboTogarens nmeer mpaso
MIPOM3BECTH COOTBETCTBYIOIINE YAEP)KaHUS H3 3a-
pabOTHOM TUIaThl paOOTHUKA HA OCHOBaHHUM CT. 115
Tpynosoro koaekca PecryOnuku Kazaxcran:

1. Yaepxanus u3 3apab0OTHON TUIaThl pabOTHH-
Ka TIPOM3BOJIATCS 10 PELICHHIO Cy/1a, a TAKXKE B CITy-
qasx, MPeIyCMOTPEHHBIX 3aKOHaMu PecryOnnkun
Kazaxcran u ykasaHHoi ctatbu TpyIqoBOro KOJEK-
ca Pecrryonuku Kazaxcras.

2. YnaepxaHusi U3 3apaOOTHOM IIaThl padoT-
HUKa JUIsl TIOTAIlleHUs] €ro 3aJI0JDKEHHOCTH TIepest
OpraHu3aIlue, B KOTOPOi OH paboTaeT, MOTYT IPO-
W3BOJUTHCS Ha OCHOBAaHUM akTa paboTojareist ¢
MMMCHMEHHBIM YBEIOMJICHHEM PaOOTHHUKA!

1) Ju1st IorameHusl HeM3pacxoI0BaHHBIX M CBO-
EBPEMEHHO HE BO3BPAIICHHBIX JEHEKHBIX CYMM,
BBIAHHBIX B CBSI3M C KOMaHAHMPOBKOMW, a TakXkKe B
CiIy4ae HeIpe0CTaBICHHs MOATBEPKIAI0NINX pac-
XO/bI TOKYMEHTOB, CBSI3aHHBIX C KOMaHJHUPOBKOH;

2) B ciydasx, MpeyCMaTpPUBAIOIINX BO3MeEIIIe-
HUE PabOTOAATEINIO 3aTpaT, CBSI3aHHBIX C 00yUCHH-
eM paOOTHHUKA, IPU HAJIMYUHU JIOTOBOpPA OOYUEHUS,
MPOTMIOPIIMOHANIBHO HEIOpadOTaHHOMY CPOKY OT-
paboTKK MpH JOCPOYHOM PACTOPIKEHUU TPYAOBOTO
JIOTOBOPA;

3) IS BO3MEIIEHUST HeOTPpaOOTAaHHOTO aBaHca,
BBIJIaHHOTO PaOOTHUKY B CUET 3apa0OTHOM IJIaThI;

4) B cimy4asx NepeHeceHus] WIN OT3bIBa PaboT-
HUKa U3 €XKETOJHOTO OIUIAYMBAEMOTO TPYJIOBOTO
OTITyCKa, 32 WCKJIIOYEHHEM MyHKTa 3 cTatbu 95
Tpynosoro Kogekca PecriyOnukn Kazaxcran;

5) B MHBIX CITydasx MPU HATHIANA TUCHMEHHOTO
cornacus padorauka (Tpynosoit Koxeke PK 2015:
115).

PaGoronmarens 00s3aH yBEeZOMUTH pabOTHHKA
00 yaepkaHUM W3 3apa0OTHOM IJaThl U BBIHECTH
COOTBETCTBYIOIIMH NMPHKa3. YBEAOMIICHHE — MUCh-
MEHHOE 3asBJICHHE paOOTHHKA WM PabOTOmATess
00 3asiBIICHUS, MOJIAHHBIE HHBIM CIIOCOOOM (Ky-
PBEPCKOH MOUTHI, IOYTOBOU CBSI3U, (haKCUMUIBHOM
CBSI3H, DJIEKTPOHHOM IMOYTHI W MHBIX WH(OpPMAIIH-
OHHO-KOMMYHHKAIIMOHHBIX TexHonorui) (dypa-
HoBckas 2017: 268). Yeenomnenue u Ilpuka3s Bpy-
qaroTcsi pabOTHUKY HApOYHO JTHUOO HAINPABIAIOTCS
3aKa3HbIM THCHMOM II0 MECTY €rO JKHUTEIbCTBA.
VBenomnenue u [Ipukas 10KHBI COACPKATH, B TOM
YrcIie, OCHOBaHMS IPOM3BEIACHUS YCPKAHHS U3 3a-
paboTHOMW TIaThl, CyMMY YAEpKaHWH, pacCUUTaH-
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HYIO MPONOPLUMOHATBHO HEAOPaOOTAaHHOMY CPOKY
otpaboTku. HeoOX01uMo yUuThIBaTh, YTO JIEUCTBY-
folliee TPYAOBOE 3aKOHOAATeNnbcTBO PecryOmm-
k1 Kazaxcran B meisix 3alIMThI MPaB PaOOTHHUKOB
IpeayCcMaTpuBaeT MAaKCHUMAJbHBIM pa3Mep TaKuX
yAEpKaHUM, KOTOPbIH HE MOXKET MPEBBIIAThH IIf-
TU/CCSATH MPOLEHTOB NMPUYUTAIOLICHCS PaOOTHHUKY
3apaboTHON MmIaTel. TakuM 00pa3oM B HEKOTOPBIX
ciydasix TpeOyercsi cocTaBleHHe TTOAPOOHOTO pac-
Yyera W MOopsiika Bo3MelleHus 3aTpat Paboronate-
JIs1, IPEBBIIIAIOLIET0 pa3Mep [10JOBHUHBI 3apab0THON
TUIaThl paOOTHHUKA.

W3noxeHHbId MPaBOBOH MEXaHU3M OpraHHu3a-
LUK JIESTEIbHOCTU II0 NPOBEACHUI0 O0Y4YEeHUs pa-
OOTHHMKOB Ha MPEINPUSITHNA HE MOKET TPUMEHSITHCS
K CIEAyIOIUM cdepam: OXpaHHas IESTEIbHOCTB,
MeIuIHA U (papMaLeBTHKa, IEAAr0rMKa, IPOMBILII-
JeHHas 0e30MacHOCTh M T.J., MOAYUHSFOIUMCS
JIOTIOJTHUTENIEHBIM TPEOOBAHUSAM, YCTaHOBICHHBIM
3aKOHOM.

ITo MHEHMIO HEKOTOPBIX CHEIHaIUCTOB, Jloro-
BOpa Ha 0OyueHHe, NepenOATrOTOBKY U MOBBILLICHNE
KBaJTM(UKAIIIU 3aKIIOYAIOTCS MEXTy paboTomaTe-
JeM U pabOTHHUKOM B (popMe TIOTOBOPOB TpaK/iaH-
CKO-TIPaBOBOI'0 XapakTepa corjacHo ri. 33 «Bos-
Me3nHoe okazanue yceayr» 'K PK ot 1.07.99 r. Ne
409, ¢ 00s3aTETBHBIMH YCIIOBUSMH KOMMEHTHPYE-
moii cratbu (KommenTapuii k TpynoBoMy KoJekcy
PK 2018: 261). [lo moroBopy BO3ME3IHOTO OKa3a-
HUSI YCIYT UCTIOJIHUTENh 0053yeTCs TI0 3aIaHHIO 3a-
Ka3yMKa OKa3aTh YCIYT'H (COBEpPLIMTH ONpEAeIICH-
HblE JICHCTBUS WM OCYLIECTBUTH OIPEICIICHHYIO
JIeTeNIbHOCTh), a 3aKa3uuK O0O0s3yeTcs OIUIaTHTh
atn yenyru (I'paxnanckuit konexe PK 1999: 683).
IIpoToTHUIIOM COBPEMEHHOI'O IPOU3BOJCTBEHHOI'O
YUYEHHYECTBa SBISIETCS 3aBOJICKOE YYEHHYECTBO,
BO3HHKILEE Ha 0a3e peMECICHHOTO MPOM3BOACTBA.
B HacTosiee BpeMsi IPOM3BOJCTBEHHOE yUEHHYE-
CTBO BO MHOTHX CTpaHax HCIOJb3yeTcs AJs Mpo-
(eccnonanbHON MOATOTOBKH ONPEACTICHHBIX KaTe-
ropuii paOOTHHKOB Ha TPONU3BOICTBE (KaK IPaBHIIO,
HU3IIEH W cpeHel KBaIM(UKAIMK) B HEKOTOPBIX
OTpAacysIX MPOMBIIUICHHOCTH. 3aMETHBIM SIBICHHEM
B IIPABOBOM pEryJIMpOBaHUM TpyJa B Poccuiickoit
Qenepanuy cTaio 3akperieHne B TpynoBoM Ko-
JIeKCe YYEHHUYECKOTO JIOTOBOPA, paHEe HE M3BECT-
HOTI'O TPYIOBOMY 3aKOHOJATEIbCTBY. Takas HOBa-
Ut 00ycIOBIIeHa COBPEMEHHBIMU TPEOOBAHUAMU K
YPOBHIO TOATOTOBKH M KBaJU(HUKALKUU MEpcoHaa
(Motuna 2005: 1).

Criopb! 0 TIpaBOBOI MPUPOAE TPABOOTHOIICHHIH,
BO3HMKAIOIINX MEX1y paObOTHUKOM M paboronaTe-
JIEM TI0 BOTIPOCY OpPTaHM3AINU O0Y4YeHHS paOOTHH-
Ka, BEAyTCS U B JIPYTHX CTpaHax. AHAJIOrOM JIOTO-
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BOpa 0OydeHUsI M0 3aKOHO/ATENbCTBY Poccuiickoit
depepaunu SIBISETCS YYEHHUYECKH aoroBop. Pa-
0oToAaTeNh — IOPUIMUYECKOE JIHIO (OpraHu3alms),
HMeIoIee MPaBoO 3aKI0YaTh € JIMLOM, HIIYLIUM
paboTy, wiu ¢ pabOTHUKOM JIaHHOW OpTaHU3aIlluu
YUEHHYECKHI JIOTOBOp Ha MOJy4eHHe o0pa3zoBa-
HUS 0e3 OTPBIBA MIIH C OTPBIBOM OT paboTsl (bessieB
2018: 1). Tak, mo maernto Cankt-IlerepOyprekoit
IIKOJTBI TIpaBa, B wactHoctu C.I1. MaBpuna, pa3nu-
Yre MEXIy YYCHHYECKUM JOrOBOPOM U IpakIaH-
CKO-TIPAaBOBBIM JIOTOBOPOM BO3ME3THOTO OKa3aHUs
YCIYT 3aKJII0YaeTcs B MEPBYIO o4epellb UMEHHO B
pa3nuYHbIX HessX. Lenpio y4eHn4eckoro 10roBo-
pa, KOTOpYIO TIpeciieyeT padoToNaTeNb, SBISETCS
MOJITOTOBKA KaJpOB JUIS TIPOU3BOJICTBA. YYCHUYE-
CKHUI1 1I0OTOBOp ¢ paOOTHUKOM JaHHOW OpraHU3aluu
SIBJIICTCS TOTIOJTHUTENEHBIM K TPYJJOBOMY JIOTOBOPY
(Tpynogoit kogexc P® 2001: 198). Llens norosopa
BO3ME3/IHOTO OKa3aHUs YCIYT 3aKII0YaeTCsl B TOM,
YTO WCIOJHUTENb, BBHITIONHSAS 3aJlaHWe 3aKa3dHKa,
NOJIy4aeT BO3HAIPAXKJCHUE 332 OKa3aHHBIC YCIIYTH.
Ecnu xe y opranusannu, ocymecTBIsIIoIeH o0yde-
HUEe pabOTHHMKA, HET COOTBETCTBYIOIIEH JTHIICH3UH
U LENBI0 3aKIIOYCHHs] YKa3aHHOTO B BOINpPOCE JI0-
rOBOpA SIBJISIETCS HE OCBOSHUE PaOOTHUKOM 00pa3o-
BaTeIbHOM MPOTPaMMEI U MTOTydeHUe 00pa30BaHus,
a MpUOOpEeTECHUEe UM 3HAHUH, YMEHHUU, HABBIKOB U
(hopMHupOBaHNE KOMIIETCHIUH, HEOOXOIUMBIX IS
BBITIOJTHEHHS TPYJIOBOH (YHKIMH 10 KOHKPETHOM
JIOJDKHOCTH B MHTEpecax KOHKPETHOTO paboTonaTe-
JIs1, YYeHUYECKUH JIOTOBOP HE MOXKET OBITh 3aKIII0-
YeH, MTOCKOJIBKY €T0 MPEeJIMETOM HE SBJISETCS MOITy-
yeHue oOpaszoBanms. [Ipu Takux oOCTOSITENBCTBAX
paboToaTens He BIPaBe 3aKIIOYHUTh C YKa3aHHBIMU
B BOIIpOCe PAaOOTHUKAMH YYEHUYECKHH OTOBOD,
PaBHO Kak M YCIJIOBHSI YUYEHHUYECKOTO JOTrOBOpa HE
MOTYT OBITH BKJIIOYECHBI B TPyAoBOi norosop (Ka-
meHmukoB 2017: 1). HekoropbiM pabOTHHKAM
ycioBre 00 OTpa0OTKEe OINpeeNieHHOTO CpPOKa U
BO3MEILECHUHU 3aTpaT Ha 00y4YEeHUE B CIy4ae yBOJIb-
HEHUS KakeTcs HempaBoMepHbIM. OJHAKO 3TO He
tak. Koncrurymumonnsnii Cyn B OmnpeneneHuu oT
15.07.2010 N 1005-O-O yka3zan: 3akitouas cOrjia-
menne o0 oOydeHHWH 3a CYET CpeAcTB paboToja-
Tels, pabOTHUK JOOPOBOJILHO MPUHUMAET Ha cels
00513aHHOCTb OTPa0OTaTh HE MEHEE ONPEIEIIEHHOTO
cpoka y paboTomarens, OIUIaTUBIIEr0 o0ydeHue, a
B CJIyyae YBOJbHEHUS 0€3 yBaKUTEIbHBIX NMPUYNH
JI0 MICTEUYEHUsI JAaHHOTO CPOKa — BO3MECTUTH pado-
TOJIATEIII0 3aTPAThI, IOHECEHHBIE Ha er0 00ydeHHe,
[PU UX MCYUCIICHUH 10 OOIIEeMY MPaBIY HPOIOp-
LUOHAIBHO (PaKTHYECKH HE OTpabOoTaHHOMY IOCIHe
OKOHYaHWs 00ydeHHs BpeMeHH. Takoe mpaBoBoOe
peryIupoBaHue HalpaBleHO Ha obOecrieueHue Oa-
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OOydueHne pabOTHIKOB HEMOCPECTBEHHO B OpPraHU3ani (y paboToaTesisi) 1 BOSMOKHOCTS ...

JaHca MpaB M MHTEPECOB PabOTHHMKA M padoToda-
TeJIsl, UMEET LIETIbI0 KOMIICHCHPOBaTh padoTonaTe-
o 3arpathl Ha oOydeHHe pabOTHHKA, JOCPOYHO
MIPEKPATHUBLIETO TPYJAOBbIC OTHOLICHUSI C JaHHBIM
paboTtomarenemM 0e3 yBakHTENbHBIX HpuumH. OO0-
yueHHe CIOCOOCTBYET TOBBILIICHUIO MPOeccro-
HAJIBHOT'O YPOBHSI PaOOTHHKA M PUOOPETCHUIO UM
JONIOJHUTEIIbHBIX MPEUMYILECTB Ha PBIHKE TPYAA.
Taxum o6pazom, KC P® nmpusnaer, uyro cr. 249 TK
P® ne nHapymaer KOHCTUTYLUHOHHBIX IIPaB Ipax-
nman (Cyseprea 2012: 1). Bspickanme ¢ pabot-
HUKa 3aTpaT, MOHECEHHBIX padoToJaTeneM Ha ero
o0y4yeHne, OCHOBBIBarolleecs Ha JA0OPOBOIBLHOM
1 COTJACOBAHHOM BOJICM3bSBICHUU PaOOTHUKA U
paboronarensi, JOIMyCKAeTCsi TOJIBKO B COOTBET-
CTBHM C OOIIMMHM TpaBUJIaMH BO3MELICHUS yIIEep-
0a, TPUYHHEHHOTO pPAOOTHUKOM pPabOTOMATEITIO,
W TIPOBEJICHUSI yJepKaHUM U3 3apabOTHOMN IUIATHI.
[IpaBunbHOCTE pUMeHeHUs cTtatbu 249 Tpynoso-
ro xoaekca Poccuiickoii denepanuu u TpynoBOro
noroBopa (cornamenuss 00 o0yueHHn pabOTHUKA
3a CYET CPEeACTB paboToAaTelsl) MOXKET OBITh TPO-
BepeHa B cye0HoM mopsiake. Takum oOpa3om, cra-
Ths 249 Tpynosoro koaekca Poccuiickoit ®enepa-
LUK HE MOXET PacCMaTPHUBATHCS KaK HApyIIAIOIIast
KOHCTHUTYIIMOHHBIC TIpaBa rpaxian (OmpexnencHrue
Koncrurymmonnoro Cyna PO 2010: 1).
[lpuHUUNUaNbHBIM ~ OTJAMYMEM B 3aKOHOJA-
TenscTBe Poccuiickoit demeparuu sBIIeTCsS 00sI-
3aHHOCTh PabOTOHATENs OIUIAYMBaTh PaOOTHHKY
CTHUIICHIUIO Ha TNEPHOJ TPOXOXKICHHUS OOYUYCHHSI.
U B cimyuyae HaJm4usi OCHOBAHUS Ul BO3MELICHHUS
3aTpaT Ha OOY4YCHHE CyMMa JICHEKHBIX CPEICTB,
BBIIJIAYCHHBIX B KaYECTBE CTUICHANH, TaKXKe TOA-
JEKUT KomreHcauuu. «OTBeTUHK nocie o0ydeHus
B JOOPOBOJILHOM TMOPSKE 3aKIIOUYMI TPYIOBON
JIOTOBOp, JIOKa3aTeJIbCTB BO3PAXKECHUS WM TPH-
HYKAEHUS IIPU 3aKJIIOYEHUH TPYAOBOIO JI0TOBOPA
Cyly He mpezcraBieHo. TakuM o0pa3oM, OTBETUHK,
3aKI09uB TpyaoBoi noroop ¢ OO0 « IOMO/JIE-
JIOBO AWITU CEPBUCH3» u mocieayiomem K-
MOJIHEHUH TPYAOBBIX 0053aHHOCTEH B JOJHKHOCTH
aJIMUHHCTPATOPa aBTOMAaTH3UPOBAHHBIX TAPKOBOY-
HBIX CUCTEM, JOOPOBOJILHO IIPHHSIT Ha ce0s 00s13aH-
HOCTB OTPa0OTaTh TPU T'0/ia B PAMKaX YYEHUYECKO-
r'o IOroBOpa B yKa3aHHOH AoKHOCTH. [Ipy naHHBIX
00CTOSITENbCTBAX CYX IIPUXOAUT K BBIBOLY O TOM,
YTO TPH YBOJIBHEHUHM OTBETYHKA IO COOCTBEHHO-
My KeJlaHWIo Ha ocHoBaHMM 4. 2 cT. 207 TK PO,
a Take MyHKTOB 5.1.4 u 5.1.2. yyeHn4yeckoro ao-
roBopa y MCTIa BO3HHUKJIIO IPaBO TPeOOBATh OT ObIB-
LIEr0 YYCHHKA BO3BpaTa BBHIIUIAUEHHOW CTHUICHINN
1 BO3MELICHUS APYTHX PACXOMI0B, CBA3AHHBIX C €I0
yue0oii, B cilydae, €Clii OH 110 OKOHYaHWH yUEHH-

gyecTBa 0€3 yBaKUTEIBbHBIX MPUYUH HE BBIOJIHSET
CBOM 00s13aTeNnbCTBa 10 AoroBopy» (Pemenne cyna
2018: 1).

[To MHEHMIO BKCcTepTa Mo (GUHAHCOBOMY INPaBy
B Poccun, «obydeHne ¢upMa MOKET NMPOBOAHTH
JIBYMsI crioco0amMu: HaIlpaBUTh 4YEJIOBEKa B OIpe-
JIeNieHHOe Yy4eOHOe 3aBeIeHHE MM 00ydaTh camo-
cTosTenbHO. B Hamem ciydae Oosiee MHTEpeceH
nocieaHuil Bapuant. O0paTuTe BHUMAaHUE: YTOOBI
3aKIIIOYNTh YUEHHUUYECKHI J0TOBOP M MPOBECTH 00-
YUeHHEe «JUIs ce0s» CaMOCTOSATENbHO, (Qupme He
HYXKHO YJIOBJIETBOPSTH KAKUM-TO OCOOEHHBIM Tpe-
OoBaHMSAM (MMETh JIMIICH3UIO, IPOXOIUTH aKKpeau-
Tauuoo 4 T.1.). MHBIMM cioBamu, cienarh 3TO MO-
KeT MpakTuiecku Jrobas kommanus. Kpome Toro,
3aKOHOAATEJILCTBO B JAHHOM Cliyyae He 00s3bIBaeT
BbIJIaBaTh YEJIOBEKY, MPOLIEAIEeMy O0OyueHHe, Ka-
KOHM-1100 TOKYMEHT (IUTUIOM, CePTUDUKAT | T. JI.)»
(Ky3pmuna 2011: 1). Yka3aHHOe MHEHHE HaXOJUT
CBOE MOJITBEPKJICHUE B COOTBETCTBUU O CT. 31 3a-
koHa Poccuiickoii @enepanun «O6 00pazoBaHUm».
OprasuzanusiMi, OCYHICCTBIISIIOIIMMHU  00yueHHE,
TAKXKe SIBJISIFOTCS MHbIC IOPUIMYECKHE JIMLA, UMe-
IOIIME MPaBO OCYIIECTBISATh 00pa30BaTEIbHYIO
JeSITEIBHOCTD 110 MPOrpaMMaM MpodecCHOHAIBHO-
ro o0y4eHns, oOpa3oBaTeNbHBIM IPOTPAMMAaM J10-
HIKOJBHOTO O0pa30BaHUsl U JIOMIOJHUTENBHBIM 00-
pasoBaTeNbHBIM IIporpaMMam. Jist ocymecTBIeHus
00pa3oBaTeNBLHON ACATCIIBHOCTH OpraHU3aINCH,
OCYILIECTBIISIIOIIEH 00ydeHHe, B €€ CTPYKTYpe CO3-
JIaeTcsl CreUaIn3upOBaHHOE CTPYKTYPHOE 00pazo-
BaTeNbHOE IOApa3zaeicHue. [lesTenbHOCTh TaKoro
MOJIpa3iCTICHHUsI PETYIUPYETCsS TMOJOKEHUEM, pa3-
pabaTbIBaeMbIM M YTBEpPKIAeMbIM OpraHH3aLUeH,
ocymectistonieir ooyuenune (O3 PD 2012: 31).
VYcnoBue 0 TOM, YTO TPU YBOJBHEHHH PabOTHUK
00s513aH BO3MECTHTh OpraHU3alMK PacXoAbl Ha 00-
y4eHHE B IIOJIHOM 00beMe, a He MPOIOPLUOHAIBEHO
HE 0Tpab0TaHHOMY BPEMEHH, B YYCHUYECKUH J10TO-
BOp BKJIIOYATH HENb3s. Takoe yClIoBHE Y4eHUUECKO-
'O IOTOBOpa OyAET yXyAIIaTh TOJI0XKEHHE paOOTHH-
Ka 110 CPaBHEHUIO C MPaBUJIAMHU, YCTaHOBICHHBIMU
Tpy#oBbIM 3akoHoaatenscTBoM (IIucemo 2013:1).
Kounnern B Poccun takxe cTpeMATCs K COBEpIIEH-
CTBOBaHHIO 3aKOHO/aTeNbHON 0a3bl. «['ocnyma PO
Ha IJICHApHOM 3aCeaHMH OTKIJIOHMJA 3aKOHOMPO-
eKT, IpPeAyCMaTpUBAIOIIMN IPaBO HWHAWBUAYaJlb-
HBIX MPEANPUHUMATENEH 3aKIH0YaTh YYEHUUECKUI
JIOTOBOp UISl TEPETNOATOTOBKH HEOOXOIMMBIX UM
kanpoB. Kak nosicHuia 3amriiaBsl komutera ['ocay-
MBI 10 TPYAY U COLMANbHON NOJUTHKE BameHTuHa
KabanoBa, 3akOHOIPOEKT TpeOyeT 3HAYMTEIHLHOU
JopaboTKH, B TOM 4ucie B 3akoHe «O6 oOpaszoBa-
HUM», & Ha TPEANPHHUMATENS JOXKUATCS OOJIbIIOEe
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KOJIMYECTBO OOSM3aHHOCTEH MO OO0ecleueHHI0 00-
pa3oBaTenpHOrO Tpolecca. B cBsi3u ¢ 3THM KOMHU-
TET PEKOMEHI0BaJI OTKJIOHUTD ATOT 3aKOHOIIPOEKT)
(demopenko 2018: 1).

B Coeaunennbix IlltaTax AMepuku 3aTpaThl
paboronareneii Ha oOydeHHe paOOTHUKOB B KpaT-
HOCTb TPEBBILAIOT OIOKETHl OTEYECTBEHHBIX
npeanpuHuMareneit. «lccienoBanue, NpoBejEH-
Hoe B 2016 roay, mokasaso, 4To /i KPYIHBIX KOM-
nanuii (10 000 yenoBeK) exeroaHbie OI0KETHI Ha
0o0ydeHue COCTaBISIIOT OKOJIO 13 MUITHOHOB HOJ-
nmapoB. broomker paboromareneit cpegHero Ou3He-
ca (1000+) cocraBiseT OKOJIO 3 MHJUTMOHOB JOJ-
JapoB, a HEOOJBIMX KOMIaHUH — okoyio 290 000
noiutapos. [IpernieneHTHOE MPaBO MO BOMPOCY BO3-
MEILEHHUs 3aTpar padoTojareneii He OAHO3HAYHO.
CoTpy/HUK TMOJIKUCANI COTJIANICHHUE, 0 KOTOPOMY
NPUHSUT 00513aTeIbCTBA BOBMECTHTEH paboTonaTeIIo
30 000 mommapos CIIIA, npu yBOJBHEHHH IO €rO
BHHE WJIM TI0 COOCTBEHHOMY JKeJaHuIo B TeueHue 30
Mecs1eB nocie o0y4denus, menbie yem 1000 mgos-
napoB CHIA B Mecs1 3a nocaeayromue ycuyru. O
YBOJIWJICA W OTKa3aJICsd BEPHYTh ACHBIH pabOTO/Ia-
TEJTI0, ¥ TIOCIIeTHUM OBUT MpebsiBieH NcK. CChUIKH
pabOTHUKA Ha 3aKOH LITaTa U 3aKOH O CIPaBeaJIH-
BbIX TpynoBbix Hopmax (FLSA) (Act 1983:1) ne
yoenunu cya B ero npasote» (O’Donnell 2017: 1).
Wnaue paccmotpeno aeno B Kamudopuun. «Ilomm-
ueiickue u3 Jloc-AHKeneca, MOKUHYBLUIME CBOHU
paboune MecTa MEeHee YeM TISITUICTHHI CPOK OTpa-
OOTKH, TOJKHBI OBUIH BOBMECTUTH TOPOAY PACXObI
Ha oOydeHne. /laHHas 0043aHHOCTH ObLIa TTpU3HAHA
HE3aKOHHOU B CyJie, TIOCKOJIBbKY O(pHIIEPhl 005S3aHbI
Obutn mpoiiti oOyuenue» (Beck Law 2016: 1).

OmnbIT cTpaH OJIMKHETO W TATBHETO 3apyOeKbs
CBUJICTENILCTBYET 00 aKTYaJIbHOCTH TEMbI HCCIe-
JOBaHUs, U HEOOXOJMMOCTH YCOBEPIICHCTBOBA-
HUS JEHCTBYIONIE HOPMATHBHO-TIPABOBOW 0a3kbl,
a Tak)e BBIPAOOTKH €MHOTO CUCTEMHOTO M0X0/1a
B PELICHUH BO3HHMKAIOUINX IOPUANYECKUX Ka3yCOB.
Peanmn3oBaHo Hemano 3aKOHOAATEIBHBIX M HHBIX
NPaBOBBIX WHHUIMATHB. YYHTBIBas BO3pacTaloliee
KOJINYECTBO OpraHU3aluii, 3aHUMAOIINXCS TPEIo-
CTaBJICHWEM JOMOIHUTEIHFHOTO 00pa3oBaHusl, B Ha-
cTodIee BpeMs ClielaHa MOMbITKa CHCTEMAaTU3HPO-
BaTh JIAaHHbBIC O KOJMYECTBEHHBIX M Ka4eCTBEHHBIX
MOKA3aTeNsIX TaKUX CYObEKTOB MPEANPUHIMATETb-
ctBa. Tak, B coorBeTcTBUU ¢ [Ipukazom Ne 163 Ha-
nuoHanbHOM Ilamatel [Ipennpuaumareneit Pecrry-
ommkn Kazaxcran «Atameken» ot 04.07.2017 .
«O06 yrBepxaennu [lonoxenus o mopsake Gopmu-
poBaHusI U BefeHus: Peectpa y4eOHBIX LEHTPOB MO
poheCCHOHAIBHON MMOATOTOBKE, TIEPENOTOTOBKE,
MOBBIIICHUIO KBaJM(QHUKALMU ¥ TPHUCBOCHUIO KBa-
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midukanun mo npodeccusiM  (CIEHUATLHOCTSIM)
TEXHUYECKOI0 U OOCIYKHMBAIOLIEIO TPyAa» YCTa-
HaBJIMBAIOTCS KBATU(UKAIIMOHHBIC TPEOOBAHUS IS
y4eOHBIX ILIEHTPOB, PEANH3YIOIINX 00pa30BaTEIb-
HBIE IPOTPaMMBbl JIONOJHUTEIBHOTO 00Pa30BaHMI.
Kpanudukanmonnsie TpeOOBaHHS K BHECCHUIO B
Peectp BKIIOUArOT HanM4YMe BHYTPEHHHX OPraHH-
3aLMOHHBIX JOKYMEHTOB, Haluuue Yy4eOHO-IIa-
HUPYIOLIEH JOKYMEHTAllUM W MaTepHaIbHO-TEX-
HUYECKOW 0a3bl Uil MPOBEICHHS TEOPETUYECKUX,
MIPAKTUYECKUX 3aHSATHH M OpPraHU3alUu MPAKTUKU
Ha npousBoAcTBe. IIpoBepka CBeNEHUI COIIACHO
KBaJIM(PHUKALMOHHBIM TPEOOBAHHUAM OCYIIECTBIISICT-
Csl IyTE€M OLICHOYHOI'O JINCTA BBIE3JHOI'O O3HAKOM-
JICHUSI ¢ y4eOHBIM LIEHTPOM IO YCTaHOBICHHOMY
00pasily, B COOTBETCTBHH C KOTOPBIM COTPYAHUKH
Pervonanbnoii Ilanater Ilpennpunumaresneit npo-
BepsatoT Hanmmuue [IpHka3oB O IITaTHOM COCTaBe,
WHAWBUAYAIbHBIX TPYAOBBIX JIOTOBOPOB, KHHT
IIPUKA30B, KHUI BBLAAYM CBUAETEJIBCTB, MECT JUIS
TEOPETUYECKOTO M MPOU3BOJICTBEHHOI'O OOyUCHHS,
IUTaHOB-TpaUKOB 00yueHHs Ha pabodeM MecCTe,
MaTEepHAIbHO-TEXHUUECKON 0a3bl ISl OpraHu3alyuu
NPOM3BOJICTBEHHOTO OOYYEHHUsI, COOTBETCTBYIOIICH
poITI0 00YUEHHS, a TAKKE TPOBOAAT O3HAKOMH-
TEJIBHYIO BCTPEUY CO LUTATHBIM COCTaBOM LEHTPA,
HACTAaBHUKAMH.

3aeKnapupoBaHHON Lenblo (OPMHUPOBAHUS U
BeneHns Peectpa ydaeOHBIX IIEHTPOB 10 TIpodeccu-
OHAJIBHOW TIOATOTOBKE, MEPETOArOTOBKE, IMOBBIIIIE-
HUIO KBaJTH(DUKALUK 1 TPUCBOCHUIO KB (PUKAITNN
1Mo mpodeccusaM (CHEITHATBHOCTSAM) TEXHUIECKOTO
1 00CITY>KUBAFOILETO TPY/a SIBISIETCSI CO3/JAHNE €11~
HOM 6a3bl JaHHBIX YU4EOHBIX LIEHTPOB MO IpodeccH-
OHAJIbHOW TOATOTOBKE IEPEIOAIOTOBKE, MOBBILIE-
HUIO KBTH(DUKAIMH U IPHCBOCHUIO KBATU(PUKALINT
o npodeccusiM (CrenuaIbHOCTAM) TEXHUYECKOTO
1 00CITy’)KMBAIOIIIETO TPY/Ia.

VY4eOHbIe LEHTPBI SBJISIOTCS OHAM W3 3JIEMEH-
ToB HanmonanbHoii cuctembl KBanupukanuu Pe-
cnyomukn KaszaxctaH u o0ecrednBaloT OCBOCHHE
npodecCHOHANBHBIX KBaIM(pHUKAUKA padoToare-
Jeil B KpaTKOCPOYHOM Imepuojie. Vcrmonb3oBanue
yueOHBIX LIEHTPOB HANpPaBJICHO HA CO3JaHUE YCIIO-
BUH 115 MX QYHKIIMOHUPOBAHUSI HA TPEIIPUSTHIX
WK OTPACIIEBBIX aCCOLMAINAX, YUaCTHS B pean3a-
LUK [IPOrPaMMBbl PAa3BUTHUS MPOLYKTUBHOMN 3aHATO-
CTH M MaccoBoro npennpuaumarenscta ([Ipukas
HIIIT PK 2017: 1).

B Hacrosimiee BpeMsi BCTYIUICHME B YKa3aH-
Hblil peectp HanumonansHoll IlanaTtel npeanpuHu-
MaTesiell HOCUT OOPOBOJIBHBIX XapakTep, YTO HE
MOJKET TI'apaHTUPOBATh OOECICUEHHE HCIIOIHEHUS
eI CO3Manus peectpa. JIumb 00s3aTenbHbIN Mo-
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PSAZOK BCTYIUICHHSI B PEECTp OpPraHM3alUi T03BO-
JIUT CUCTEMATHU3UPOBATH JIaHHBIE O KAY€CTBEHHBIX
1 KOJIMYECTBEHHBIX XapaKTEpHUCTHUKAX 00yYaromux
neHTpoB. Kpome Toro, mpeacTaBiseTcsi, 4TO KOH-
TPOJIO U yUETY JTOJKHBI TTOJIeKATh HE TOJIBKO Op-
raHu3aly, 3aHUMaroIHecs MpodecCHOHANTBHON
MOJITOTOBKOM, IMEPETOATrOTOBKOM, IOBBINICHHUEM
KBATH(PHUKAIINA 110 TTPOQPECCUAM (CTICITHATBHOCTSIM)
TEXHUYECKOTO M OOCIY)KHBAIOIIETO TPYyHa, a Bce
CYyOBEKTBl TPEANPUHUMATEIBCTBA, OKA3bIBAIOIINC
o0Opa3oBaTebHBIE yCIYTH IO JIOOBIM CHeIHalhb-
HocTAM. [laHHas mepa MO3BOJIUT OTCIEAUTH U, B
clly4ae HEOOXOJHMMOCTH, Tpecedb JesATeILHOCTh
OpraHu3alyiid, HE UMEKUIUX JIOCTATOYHOM KBallU-
(duKaMy WiIK MaTepUaIbHO-TEXHUYECKOH 0a3bl st
HaJJIe)KaIIeH MOArOTOBKH CIEIUATUCTOB. B BHIY
OTCYTCTBHS Ha 3aKOHOJATEITHFHOM YPOBHE YETKHX
TpeOOBaHMIA TSI BCEX OPTraHU3AINMA, 3aHIMAIOIIIIX-
csi Tpo(hecCUOHATBHON TMOATOTOBKOM, MEPEToro-
TOBKOM, TMOBBIIIICHHEM KBATH(DHUKAINN, YBEININBA-
€TCsl PUCK B3palMBaHMs KaJpOB, HE 00JIalarolrX
JIOCTATOYHBIM YPOBHEM TCOPETUYECCKHX U IMPAKTH-
YECKHUX 3HAHHWH, HECIIOCOOHBIX HAIICKAITUM 00pa-
30M BBITIOJIHSATH MOPYUYCHHYIO PadoTYy.

3ak/aouyeHne

TakuMm 00pazoMm, rpaMOTHOE BHEIPEHUE OIH-
CaHHOTO MPAaBOBOTO MEXaHWU3Ma Ha MPEIIPUATHIX
paboTronaTeneil MO3BOJIUT PEUIUTH PSIJI CYIIECTBEH-
HBIX TIPOOJIeM, CBS3aHHBIX C 3()P()EKTUBHOCTHIO 00-
yUaroIero mnporecca.

UeTko periiaMeHTHpPOBAHHAs CUCTEMa OpIaHu-
3aluM y4eOHOro mporecca HEMOCPEICTBEHHO Ha
MPENPHUSITAN SIBISICTCS OJJHUM M3 KIIFOUYCBBIX WH-
CTPYMEHTOB ITOJAIFOTOBKH BHICOKOKBAJTU(UITUPOBAH-
HBIX KaJIPOB U MOCTPOCHUS YCTOWYUBOTO PAa3BUTHS

SKOHOMHUKH HE TOJILKO JIOKAJIHHO B OTACIHHO B3STOU
OpraHM3aIlid, HO U HalJIeT CBOE OTPAKEHHE B YKpe-
IUICHUU COIMAIbHO-9KOHOMHUYECKHUX ITOKa3aTese
cTpaHsbl B 11ejoM. [1o100HbIH T0IX0/1 K ITOATOTOBKE
KaJI[pOB HaIllel CTpaHbl BBI3BIBAET HEOOXOIUMOCTD
MEPEOCMBICIICHHUS 3a/1a4, CTOSIIMX MEPe]l KaKbIM
MPEIPUHAMATENIEM, CTPEMSIIIUMCS OCYIIECTBHTH
Ka4eCTBEHHBIN PocT 3P PEKTUBHOCTH Pa3BUTHS OM3-
Heca, KaK 4aCTH 3KOHOMHKH BCETrO rOCy1apCcTBa, ero
poiu ¥ PyHKIIUH, a TAKIKE MECTa B pA3BUTHH OOIIEH
CHUCTEMBI 00pa30BaHUs U MTOBBIIICHUS IPaMOTHOCTH
rpakJaaH, BEIPaOOTKU HOBBIX IMOJAXO0B B OpraHU3a-
MU TPEIPUHUMATEITBLCKON JIEATEIILHOCTH, U Pa3-
BUTHS TPAKJAHCKOTO O0IIEeCTBa.

3HaHHA O TPUMEHEHHHM paccMaTpPUBaeMOro B
HACTOSIIECH cTaThe MEXaHW3Ma MPOBEACHUs 00y-
YeHHs Ha MPEANPHUITHHA, BO3MOKHO, TTO3BOJIAT pa-
00TOoMATEINsIM MIEPEOCMBICIIUTE U TIPUMEHUTD Ooliee
3¢ (heKTUBHBIC METO/IBI PEIICHUS BOIIPOCOB, CBSI3aH-
HBIX C OpraHu3alyen TpyJia, C OJHOM CTOPOHBI, U
IOCIIY)KAT CTUMYJHPYIOIIUM U JUCHHUIUIMHHUPYIO-
M (paKTopaMH B MPOIIECCE PeaTU3aI|K TPYI0BOH
JIeSITeIbHOCTH Pa0OTHUKOB — C JIPYTOH.

OHAKO HEMAJOBAXKHBIM SIBIISICTCS oOecreye-
HUE KOHTPOJIS OpTaHM3alfil, 3aHUMAOIIUXCST 00-
pazoBaTeIbHON NEATETLHOCTHIO Ha TPEINPUATHH,
KOTOpBIﬁ MOCIYXUT MCXaHU3MOM HCIAOMYUICHUS
3II0YMOTPEOICHUS TAKUM TIPaBOM CO CTOPOHBI pa-
Ootomareneii, 60jlee OTBETCTBEHHOTO W CIIpaBel-
JUBOTO TMOJXOJa K ONpEICIICHUI0 CTOMMOCTH 3a-
TpaT paboTonareneii Ha oOy4eHHE, BO3MOKHOCTH
OTCIIKUBAHUA KadecTBa W YPOBHS 0O0ydaemoi
npoecCHOHATbHOW KOMIICTCHIIMKM, C BO3MOX-
HOCTBIO TIPECEUEHUsS] OCYIICCTBJIICHHS 00pa3oBa-
TEIFHOW JesATENHbHOCTH HE HaJJIeKalero Kade-
CTBa, BIVIOTH A0 NPUMEHCHUA aIMUHUCTPATUBHBIX
CaHKLUH.
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BAusiHMe Teopuu AerokaAmu3auMu B KOHTEKCTe cTatbM v (1) (e)
Hbto-MopKckoi KOHBEHLMM — UCCAEAOBaHUE eAMHOOOpa3us B o6ecneyeHMn UCMOAHEHUS
apOMTpaXKHbIX peLleHUi B Pa3AMYHbIX FOPUCAMKLIMSIX: A€AOKAAM3aUMS B NMPaKTUKe

B cratbe npeACTaBAEHbl MpeMMyLIeCTBAa M HEAOCTATKM TEOopuMM AeAoKaAm3aumu. [puBeaeHbl
peaAbHble MpUMepbl 1 KEeNCbl M3 MpakTUKW. B obecrieyeHnn CripaBeAAMBOro OTBETA Ha CrOpPHble
BOMPOChl, 00CY>KAaemble BO Bcell paboTe, MOXHO, 0e3 COMHEHMs, He TOAbKO CKas3aTb, YTO
TEOPUsI AEAOKAAM3ALMM HEOOXOAMMA TOAbKO Kak abCOAIOTHasi AOKTPMHA, HO M PacCAEAOBaTb Kak
KBaAMUUMPOBAHHYIO AOKTPUHY, MOAAEP>KMBATH M MOOLLPSATb 3TY MAEIO BpeAb. HecMoTps Ha 310, AO
CUX MOpP OCTAeTCsl CMOPHbIM, CAEAYET AWM pacCMaTpPUBaTb AEAOKAAM3aLMIO apOmTpaka Kak BOAHOPE3 B
COXpaHeHUM eAMHOO0OpPasMs pelleHunii B AaHALIAgTE MEXKAYHAPOAHOIO KOMMEPUYECKOro apouTpaka.
TeHAEHUMS K TEOPUM AEAOKAAM3ALMM MPOAMBAET CBET HA BOMPOCHI, KOTOPbIE aKTUBHO 06CY>KAAAMCH
B MOCAEAHME MSITb AECITUAETUIA. B AlOOOM CAyvae npumeHeHue TeopUM AEAOKaAM3aLUMM MMEET CBOM

CUAbHbIE 1 CAaBble CTOPOHbI, Kak 1 APYrue COBPEMEHHbIE AOKTPHHbI.

KaloueBble cAoBa: AeAoKaAm3aums, apoutpax, Hblo-Mopkckas KoHBeHums,

apouTpaxkHoe

peuweHne, BCTyrnAeHne B CUAY, IOpUCAMKUMA, AeAO, NCMOAHEHUE.

Certain clear-cut benefits of delocalisation

Each concept has positive and negative sides:
lucid side composing the triumph and success of
the whole idea or speculation and dark antithesis
which contains the seeds of mere potential failure.
(Jan Paulsson,1995:61) Some obvious and per-
ceived pros of delocalized arbitration which should
be mentioned are: it ensures neutrality of forum with
respect to procedure; it constrains the role of nation-
al courts in the process; it surmounts limitations of
the lex fori; it offers state agencies and governments
the potential to enter dispute resolution agreements
without submitting themselves to the laws of a for-
eign state; it liquidates conflict of laws problems; it
enables parties to create procedural rules, which best
fit the definite features of the transaction and par-
ties’ interests. (Dejan Janicijevi¢, 2005: 70) It can
be inferred that the main advantage of delocalisation
theory and the main reason why all countries should
accept delocalised system of law is party autonomy.
It is a cornerstone of international arbitration where
the states do not restrict the capacity of the parties to
dictate choice of law and forum via contract. (Theo-
dore C. Theofrastous, 1999: 465)

Moreover, Jean-Flavien Lalive explicitly re-
marked the practical advantages of delocalised arbi-
tration and benefits of resorting to transnational law
in settling the dispute:

(a) When the contract is vague with respect to
the applicable law, except that there are clear nega-
tive factors pointing to a ,,delocalisation or ,,dena-
tionalisation® of this law, transnational law offers
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a convenient and sound alternative; (Jean-Flavien
Lalive,1964:1010)

(b) It will be less necessary to prove foreign law,
and the judge will have more flexibility in finding
the rules available;

(c) The judge will be in a position to make ex-
tensive use of the comparative law method to find
these principles and in case of doubt he will develop
the best and more suitable ones;

(d) The judge will not be a prisoner of the false
problem created by the dilemma between ,,national
law or public international law, resulting in artifi-
cial solutions;

(e) There will be no dogmatic attempt to recon-
cile the application of international law with the fact
that one at least of the two parties and sometimes
both of them are not a subject of international law,
in the classical sense.

There are four arguments drawn by proponents
of delocalisation theory which can be contemplated
as the manifest and evident privileges:

1. The idea behind Article V (1) e NYC is
discretionary, not mandatory. It is subject to
discretion of the enforcing courts — it means that it
is not compulsory to refuse the recognition and the
enforcement of an award, if the enforcing courts are
not persuaded in its appropriateness and propriety;

2. The decision or judgement of the enforcing
courts are reasonable, valid and cogent in enforcing
awards annulled in the country of rendition, if there
is an ‘issue of estoppel’ where the losing party is
estopped from presenting the basis for nullification.
The ground of estoppel has been acknowledged as
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an inherent foundation for enforcement of foreign
awards; (Herbert Kronke, Patricia Nacimento, Dirk
Otto, Nicola Christine Port, 2012: 332-333)

3. There is a thought wave that affirms
‘international  arbitration flourishes on the
assumption that the seat of arbitration or the country
of origin would maintain a minimum standard of
supervision and control’. (Philip Wahl, 1999: 332-
333) Accordingly, delocalisation of arbitration
reflects an idea of limiting the oversight of national
courts and disuniting arbitration from the national
law;

4. Thereis a ‘leg-up’ provision of NYC— Art. VII
(1) —which can back-up the decision of the enforcing
courts. ‘More favourable rights’ provision provides
a pillar of support to contention of enforcing courts
which express that awards vacated in the country of
origin can still be enforced elsewhere.

There was a presentment of abstract and theo-
retical underpinning advantages of delocalisation in
this section which will be provided and practically
proved by the assistance of detailed case law in fur-
ther chapters. We are aware that every theory, every
doctrine or every approach has its precariousness
and deficiencies as well, therefore these issues will
be deliberated in the next section.

Drawbacks of delocalised arbitration

Presently, the concept of denationalised award
or delocalised arbitration is attractive and deserves
more endorsement and encouragement by all coun-
tries in order to retain uniformity in enforcement of
awards. However, the inadequate legal basis and the
lack of recognition by most national courts make the
consensus for ‘denationalised’ arbitration a perilous
and dicey undertaking full of legal pitfalls. Gaillard
pointed out three criticisms (Emmanuel Gaillard,
John Savage, Fouchard, Gaillard, Goldman,
1999:892) concerning the transnational rules in
which the existence of delocalisation theory is con-
sidered to be a key ingredient:

1. Conceptual criticism — it implicates the denial
of the idea that lex mercatoria can form a genuine
legal order in the same fashion as national laws or
public international law;

2. Ideological criticism — there are sometimes
problems such as misguide or mislead the concept
of transnational rules or lex mercatoria, thus lex
mercatoria is symbolised as only existing for the
benefit of more powerful parties to a contractual re-
lationship;

3. Practical criticism — in comparison with na-
tional law, the use of transnational rules in settling

arbitration disputes is depicted as being incomplete
and vague. Critchlow argued vigorously that ‘the
delocalisation process seeks to divorce arbitration
from the curial law’. (Julian Critchlow, 2002: Arbi-
tration 387) He mentioned that delocalisation theory
adds little to the understanding the whole dynamic
arbitration. Another opponent of the theory, which
does not accept and recognise, Kerr L.J. asserts that
delocalised awards are “floating in the transnational
firmament, unconnected with any municipal system
of law” which implies that the theory falls short of
localised arbitration.

Bucher — the opponent of delocalisation theory
stated such powerful and accurate arguments about
the weaknesses of the conception as follows:

“The main purpose of delocalising arbitral pro-
cedure is to promote awards that are not subject to
review under any national law except the applicable
law in the country where the enforcement is sought.
Such purpose, however, can also be achieved by
linking the arbitration to a jurisdiction where no
challenge of the award is admitted or where the par-
ties can make an agreement to that effect. Delocali-
sation nevertheless will have the effect of depriving
the parties of any court assistance in support of ar-
bitration, inter alia with respect to the enforcement
of the agreement to arbitrate”. (H.L.Yu, 2002:198)
However, it is not veracious concerning the unne-
cessity of court assistance in delocalised arbitration
— the supervisory powers are merely limited. Profes-
sor Park accurately pointed out that trend towards
delocalisation theory, that is accepting the delocal-
ised awards as enforceable, valid and the delocalisa-
tion theory as practicable and viable theory, does not
mean that courts at the place of arbitration should
never review awards. The prospect of no court scru-
tiny and discretion have lots of unfavourable, disad-
vantageous harms to the victims of defective arbi-
trations, to the solidity of international arbitration,
and in some circumstances to the intense interests of
the reviewing state or to public ends. Suffice it is to
say that the existence of basic procedural safeguards
will be helpful and boost rather than deteriorate the
arbitral process.

The powerful arguments against the
delocalisation process are subsequent important
factors which should be carefully considered insofar
as they have direct influence in examining the
viability of the theory:

1. The freedom to resolve the disputes by ar-
bitration is concession, a derogation from the mo-
nopoly claimed by the State in the management of
justice; and the concession is made subject to such
conditions, including the supervision, control and
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administration of arbitral process by the local law,
as the State may choose;

2. The parties or arbitrators may wish to take the
assistance of national courts during the arbitral pro-
ceedings, and the courts may refuse to assist if the
arbitration is insulated from the local law;

3. The courts may be reluctant to enforce the
awards which are not grounded in some system of
national law. As a matter of fact, the delocalisation
of arbitrations is only viable if the local law per-
mits. There are of course elements of critique. If a
minimum of centrally managed judicial control is
retained, the emancipation of the arbitrator from the
strong ties of state rules — putting in order both pro-
cedural matters and the choice of law — would come
out altogether as an auspicious and advantageous
thing, which Professor Mayer Pierre stressed in one
of his publications. (Pierre Mayer, 1995:37)

Notwithstanding to these drawbacks most of the
EU states such as France, Switzerland, Netherlands,
Belgium are applying the delocalisation theory in
practice indicating success and triumph in the en-
forcement and recognition of arbitral awards. Be-
cause the main objective of delocalised arbitration
remain to eliminate the unintentional or unexpected
effects of certain arbitration-hostile peculiarities of
the law of the place where the arbitration was held.
Taking into account some disadvantages of delo-
calised arbitration, in my opinion, however, advan-
tages of delocalisation theory asserting, proving
and persuading its viability and existence outweigh
the drawbacks and criticisms concerning it. Some
exemplifying cases are used in conviction to para-
mount and substantial importance and in support of
the idea; therefore following chapter is dedicated to
evaluation the theory in the light of the practice in
England, France and Switzerland.

Delocalisation in practice

Paulsson investigated two different contrasting
doctrines in relation to awards — Local standard an-
nulments (LSAs) and International Standard An-
nulments (ISAs). It is clear from his famous article
that ISA is something which falls within the am-
bit of the first four paragraphs of Article V (1) of
the NYC. Everything, apart from that would be an
LSA, and entitled only to local effect. However,
there should be no supposition that the courts in the
place of rendition of an award are insulted if for-
eign judges ignore their decisions about the valid-
ity of awards. Individual national systems should
be entitled to bring into being local rules tailored to
regional awareness and perceptions without being
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obstructed by the thought that they are legislating
for the entire world.

Unambiguously, Paulsson by recommend-
ing LSAs disregard by enforcement courts, wants
to emphasise the significance, further dynamic
development and validate feasibility of delocali-
sation theory. For example, in SA Coppe Lava-
lin NV v Ken-Ren Chemicals and Fertilizers Ltd,
Lord Mustill represented delocalisation as ‘a self-
contained juridical system’, by its very nature and
legal framework separate from national systems of
law. (Poon Nicholas, 2012:139) As this case, there
are numerous cases to illustrate the triumph of delo-
calisation in the history of international commercial
arbitration. We should seasonably explore the ,,cul-
tural, judicial and legal diversity* of disputes that
permeate the debate on the enforceability of foreign
annulled awards.

Firstly, in order to demonstrate cases which are
giving effect to the existence and importance of the
theory in practical terms, it is appropriate to analyse
them jurisdiction by jurisdiction basis. Different
governments have different attitudes towards delo-
calisation theory in the field of international com-
mercial arbitration which will be discussed herein-
after.

Position of England in relation to the delo-
calisation theory

The theory of a transnational curial law and the
possibility of so-called ‘floating’ arbitrations have
received little encouragement in English law, be-
cause English law does not accept the transnational
arbitral procedural law and of transnational arbi-
tration proceedings. (William W. Park, 1983:148)
Applied to procedural law, the transnational theory
involves a movement to set apart arbitration pro-
ceedings from any control by the curial law of the
place of the arbitration. Therefore, the awards that
are based on transnational law are generally per-
ceived to be hostile to non-legal standards, namely
English annotators have implied scepticism, or even
outright condemnation about the enforcement of
awards. However, the judgement of the case DST
v. RAKOIL can serve as a proof that there was par-
tial recognition by the English Courts of the con-
cept of transnational commercial law. In Naviera
Amazonica Peruana SA v Compania Internacional
de Seguros del Peru, Kerr made clear by stating that
““‘English law does not recognise the concept of a
“delocalised” arbitration. It only goes to show that
every arbitration must have a “seat” or locus arbitri
or forum which subjects its procedural rules to the
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municipal law which is there in force’’. Thus, recent
English case law proposes a trend toward judicial
respect for the independence of the arbitral proceed-
ings. (William W. Park, 1986: 661)

In Minmetals Germany GmbH v Ferco Steel Ltd
case, English courts all over again substantiated their
adverse relationships towards delocalisation theory.
The court dismissed the application following Arti-
cle V of the New York Convention which applied
to the awards. The case of Bank Mellat v. Helliniki
Techniki depicts that arbitration proceedings can be
conducted in different countries, however because
of that reason the arbitral seat should not change in
any case. The arbitral seat appears to hold pivotal
degree. It “subjects the procedure accepted in the ar-
bitration to the oversight of the national law of that
country” It can be derived that England mostly en-
dorses and conforms to the territorial approach or
seat theory.

However, Aramco and Texaco were the very
first cases where arbitral proceedings were detached
from the law of the situs. They were in complete
opposition with territorial approach. It is a mere
proof that delocalisation theory is applicable to
States as well as to private parties in arbitral pro-
ceedings. Alternatively, in Apis AS v. Fantazia
KeresKedelmi KFT case, the court proved conclu-
sively that an award that had been set aside in the
country of origin is not a bar to enforce it abroad.
Judge Jack in that case stated that ‘Slovakian courts
should decide whether to enforce or refuse enforce-
ment of an award vacated at the seat of arbitration’.
(Herbert Kronke, Patricia Nacimento, Dirk Otto,
Nicola Christine Port, 2010:325; Giulia Carbone,
2012:220) It was the partial acknowledgement and
recognition of existence of delocalisation theory by
English courts. This judgement gives possible and
eventual likelihood in acceptance and approval of
this theory in implementation and preservation of
uniform awards by English common law system.

Another case, where English courts gave effect
to annulled award by enforcing it, is Yukos case. In
a Russian arbitration, Yukos Capital v Rosneft, Yu-
kos was a successor. Those arbitration proceedings
were held in Russia under the rules of the Interna-
tional Commercial Arbitration Court at the Cham-
ber of Trade and Industry of the Russia. The tribunal
in a sequences of awards held in favour of Yukos
but the awards were hereinafter set aside by the Rus-
sian Arbitrazh Courts, in a series of annulment de-
cisions on the basis of grounds in the UNCITRAL
Model Law: breach of the equal treatment right,
the concerted rules of procedure or the occurrence
of absence of impartiality and independence of the

arbitrators. In 2009, Yukos applied for enforcement
proceedings in the Netherlands and the Amsterdam
Court of Appeal determined that the annulment de-
cisions should not be recognised, the award was en-
forceable and the sums were paid. The Amsterdam
Court of Appeal refused to recognise the annulment
on the basis that the decision of the court was “par-
tial and dependent” and the Dutch court was clearly
impacted by evidence and obviousness about the
Russian state’s campaign against Yukos. This there-
fore adds a discretionary element to article V (1) (e)
or a public policy ground under article V (2) (b).
The Cour de Cassation denied an appeal. It is ex-
plicitly seen that Dutch courts enforced an award set
aside in Russian Federation. In 2011, Engish courts
re-examined this case, subsequently the award was
rendered in favour of Yukos. The court upheld Am-
sterdam court‘s decision that Rosneft was issue es-
topped from negating that the annulment decisions
were the outcome of a partial and dependent judicial
process. It can be seen from the abovementioned
case that English courts enforced an award set aside
in the country of origin. It is yet other evidence by
which we can determine that delocalisation theory is
inherent in modern dynamic international commer-
cial arbitration.

Some scholars are in favour of such position,
namely, the position of Dutch courts — enforcing
vacated awards, whereas others argue that the va-
cated awards cannot be enforced elsewhere insofar
as they have no existence after annulment. Accord-
ing to the view of Park, enforcement of an award set
aside in its country of origin would seem appropri-
ate only where the local judiciary that annulled the
award is corrupt, or where the award was set aside
for reasons so peculiar to the municipal law of the
place of the arbitration that non-recognition would
defeat the objectives of the New York Convention.
For instance, in Ciments Francais v OAO Sibirskiy
Tsement, the Court of Cassation held that the recog-
nition and enforcement of an arbitral award, in the
event when there exists a judgement about the an-
nulment of award on basis of which the award was
rendered, would be in contravention with the public
policy of the Russian Federation pursuant to the Ar-
bitrazh Procedure Code of the Russian Federation.
In 2011, Russian Federal Arbitrazh Court examined
an application to enforce an award annulled in Tur-
key — it was ended unsuccessfully; the court refused
to recognise the award which was set aside in the
country of origin.

Nowadays, delocalisation of court control is a
matter of choice to the parties, but legal delocalisa-
tion of the procedure is not yet feasible in English
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jurisdiction. Because where an award has been set
aside by a court in the place of the seat of the arbitra-
tion, an English court will usually refuse to enforce
the award. The attitude of France towards delocal-
ised process is precisely the opposite. (Pierre Mayer,
1995:37)

France’s attitude in respect with delocalised
arbitration

Some countries such as France, Belgium, Neth-
erlands and Switzerland have gone a step further
and adopted international public policy which gave
rise to the gradual adoption of delocalisation theory.
Although a signatory of the New York Convention,
France does not comply with the Convention, when
it comes to enforcing foreign arbitral awards, but
its local standard for enforcement, which it regards
more expedient to the enforcement of awards than
the Convention. In contrast, a delocalized arbitra-
tion undertaken in England will be respected by the
court under section 46 of the 1996 Act which states
that “arbitral tribunal shall decide the dispute in ac-
cordance with the law chosen by the parties.”

France is the most common jurisdiction with
the most creative and probing contemporary ex-
perimentation, mostly chosen by parties to settle
their dispute which is also popular with its wide
acceptance and recognition of the phenomenon of
delocalisation theory. Consequently, French judicial
practice promotes the eradication of national restric-
tions on the international arbitration process. There
is a total liberty not found in most countries relating
to the selection of procedural or substantive rules.
With regard to procedural law, one can totally es-
cape the effect of any national law, provided there is
abidance by the requirements of international public
order. (Pierre Bellet, 1991: 26)

As early as 1981, France enacted a Decree, Ti-
tles V and VI (Arts 1492 to 1507), concerning with
the recognition and enforcement of arbitral awards
and awards rendered in international arbitration in
France. The soul and spirit of the delocalisation
theory can be found in Article 1502 of the French
New Code of Civil Procedure 1981 (NCCP) which
reads:

1. If the arbitrator decided in the absence of an
arbitration agreement or on the basis of a void or
expired agreement;

2. If the arbitral tribunal was irregularly com-
posed or the sole arbitrator irregularly appointed;

3. If the arbitrator decided in a manner incom-
patible with the mission conferred upon him;

4. Whenever due process has not been respected;
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5. If the recognition or enforcement is contrary
to international public policy.

In the light of these facts, the extreme delocali-
zation of French law is evident which ensures the
judiciary with only very narrow bases for vacating
an award by ignoring Article V (1) e of New York
Convention. (Theodore C. Theofrastous, 1999:467)

One of the substantial complications with the
courts’ supervision is that their assistance must not
be transmuted into control of the arbitrators through-
out the proceedings — gratefully, French judges have
served as role models in this regard. However, one
of the weakest sides of French position regarding
to delocalised arbitration is that they argue that ‘in-
ternational arbitral awards are independent from
all States, thus each state decides on the award’s
enforceability in its territory’. Regarding to this
point, Mayer asserts that if that position were ac-
cepted by all other countries, it would be impossible
to have an award set aside anywhere. Appositely,
Berg depcts the French legal system of enforcing
annulled awards as the granting of ,,asylum* status
to annulled awards and caustically ridiculed in a fol-
lowing way ‘if an award is set aside in the country
of origin, a party can always try his luck in France’.
It is yet another ineffectual opinion of opponents of
delocalisation theory which did not affect the appli-
cation of delocalisation theory.

It can be illustrated better phenomenon and vic-
torious triumph of delocalisation theory in recent
cases such as Norsolor, SEEE Arbitration, General
National Maritime Transport Company v. Gotaverk-
en Arendal A.B., Hilmariton and etc. which present
that a foreign award might be enforced even though
the award was detached from the country of origin
by the application of New York Convention. (Hong
—lin Yu, 1999:196; Jay R. Sever, 1990-91:1690)

They are the most explicit and evident proofs of
its feasibility and viability in every country which is
against and misguides this theory.

The Paris Court of Appeal in Bargues Agro
Industrie case precisely demonstrated the French
approach towards delocalised arbitration in the form
of statement the following:

‘An award is not integrated into the legal order
of the State of the seat with the consequence that ita
possible setting aside by the courts of the seat does
not affect its existence by precluding its recognition
and enforcement in other national legal orders’.
(Emmanuel Gaillard, 2010:139) In one of the cases
examined by the Court of Appeal of Paris in 1975,
there was a proposition about the issue which stated
that the rules that apply to international commercial
arbitration need not be integrated into any national
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law. For instance, in the Polish Ocean Lines case,
the award set aside in Poland was enforced in France
because the Cour de Cassation found that it would
permit leave to enforce on the basis that the revoca-
tion was taken on the ground that is not provided
for under French law. In the Saint-Gobain v. Ferti-
lizer Co. of India case, The Cour d‘appel de Paris af-
firmed the decision of the President of the Tribunal
de Grande Instance de Paris upheld the enforcement
order. It discarded all of the allegations raised by
Saint-Gobain based on the predicated violation of
due process and public policy. Moreover, Société
S.A. Lesbats et Fils v Volker le Docteur Grub case is
another obvious illustration where the Cour d’appel
de Paris held that the setting aside of the award in
the country of origin is not a ground for refusing en-
forcement. Striking balance between the objectives
of arbitral autonomy and judicial scrutiny of the fun-
damental procedural integrity of arbitration, French
arbitration law permits courts to set aside. It follows
that French courts recognise that public policy re-
quirements may be of a procedural nature and tradi-
tionally accept that the lack of impartiality of one of
the arbitrators sitting in parallel arbitral proceedings
should constitute grounds to refuse recognition of
an arbitral award which can be seen in some cases.

In Norsolor case, the Court found that Article V
(1) e is just a minimum standard of preventing en-
forcement and recognition of award in France, un-
der the French Arbitration law, of an award which
had been set aside at the seat of the arbitration.
Therefore the Court held that, Article VII of New
York Convention authorises to enforce the award
notwithstanding annulment in the country of ori-
gin. When the judge pointed that the validity of the
choice of the new lex mercatoria as the substantive
law of the contract was dubious, the court of Appeal
in Vienna annulled an award. Hereinafter, inquiry
to enforce the award and appeals against the deci-
sion of Court of Appeal of Austria were lodged to
French and Austrian courts separately. The tribunal
de grande instance of Paris granted leave to enforce
the award while the appeal was still under consid-
eration in the Supreme Court of Austria by stating
that “it was appropriate, given the international na-
ture of the agreement, to leave aside any compelling
reference to a specific legal system, be it Turkish or
French, and to apply the international lex mercato-
ria.” However, this judgment was disproved by the
Paris Cour d‘appel on the ground of Article V (1)
(e) of the Convention. Finally, the Cour de Cassa-
tion held that ‘the judge cannot refuse enforcement
while his national law empowers it’. (Eric Loquin,
2003:754)

Another case which can be exemplified as the
tremendous victory of delocalisation theory and the
enforceability of awards in the other jurisdiction
which were annulled at the place of arbitration is
‘Hilmarton saga’ case. Hilmarton contracted with
OTYV to procure a public contract for OTV in Alge-
ria. The contract governed by Swiss law, provided
for arbitration in Switzerland under the rules of the
ICC. The award was in favour of Hilmarton, despite
OTV’s assertion about bribery and corruption. The
tribunal held that although Algerian law had been in-
fringed, there was no evidence of bribery or corrup-
tion and public policy have not been violated. The
award rejecting the claim was subsequently set aside
in Switzerland, but nevertheless granted recogni-
tion and enforcement in France. A Geneva cantonal
court annulled an ICC award in which the arbitrator
refused a claim for consulting services emanating
out of a contract to be performed in Algeria. The
arbitrator mistakenly believed that the illegality un-
der Algerian law made the contract null and void as
against Swiss public policy. In the course, Hilmar-
ton sought enforcement of the award in the UK,
whereas OTV resisted enforcement on a basis that
the contract was illegal in its place of performance.
The High Court of England held that there were no
infringements and award was not unenforceable for
public policy reasons — it did not violate neither the
provisions of NYC nor the English public policy.

Again, a judgment in 1980 handed down by
French Court of Appeal in Gotaverken Arendal pro-
duced a ,,de-localised* arbitral award. The detached
nature of arbitral award and entirely proceedings
can be seen in the Gotaverken case where the Cour
d’appel de Paris rejected the guiding rule of the lex
loci arbitri promptly. The facts of the case were that
the Libyan General Maritime Transport Co con-
tracted with Gotaverken for three oil tankers. At the
time of the award, the arbitration clause provided
that arbitration will take place in Paris under the
Arbitration of the ICC in force. The Libyan GMT
refused to pay to Gotaverken, claiming that there
were breaches of the specification. The arbitral tri-
bunal awarded in favour of Gdtaverken. The Court
applied Art. II of the ICC Rules rigorously: that
rule excludes the application of any complementary
national procedural law. Afterwards, Libyan GMT
wanted to annul the arbitral award before the Cour
d’appel of Paris which refused to set aside because
of that the award was not French, but an ‘interna-
tional” award and therefore it had no jurisdiction to
vacate the award. The arbitral award was enforced
subsequently in success in Sweden. W. Park rightly
and fairly mentioned regarding to the Gotaverken
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case that an international arbitration, rather than be-
ing “detached from its country of origin,” receives
substantially greater autonomy, and is subject to
fewer constraints, than a domestic arbitration. (Wil-
liam W Park, 1983:26; Jp Van Niekerk, 1990: 148)

PT Putrabali Adyamulia v Rena Holding, the
French courts enforced an award set aside in Eng-
land. It is appropriate to provide some facts of this
case in order to understand in depth the applicability
of Article VII of New York Convention in practice.
The Indonesian company Putrabali sold goods to a
French company Rena. Hereafter, the goods were
lost during shipment. The arbitral proceedings were
commenced in London, where the arbitral tribunal
held that Rena did not have to pay to Putrabali for
lost goods. The appeal of Putrabali ended with the
decision that the High Court partially annulled the
award and held thatRena‘s failure to pay the price
constituted a breach of contract. The case was
lodged to the arbitral tribunal again which emanated
the second award. The second award was in favour
of Putrabali ordering Rena to pay the price of goods.
Rena applied to the French High Court for the rec-
ognition and enforcement of the First Award in
France and Putrabali applied for the recognition and
enforcement of the Second Award in France where
both applications were fortunate. However, the
Court of Appeal of Paris upheld the first award and
annulled the second award. Putrabali appealed both
decisions before the Cour de cassation. Thereby,
the Cour de cassation relied on Art.VII of the New
York Convention which effectively acknowledges
that there may be more favourable provisions under
which an award may be recognised and enforced.
The Cour de cassation held that: (Per Runeland,
Gordon Blanke, 2009: 568)

“An international award, which is not integrated
into the legal system of any State, is an international
judicial decision whose regularity is examined in
light of the applicable rules in the country in which
its recognition and enforcement are requested. In
accordance with Article VII of the New York Con-
vention, Rena was allowed to present in France the
award rendered in London on 10 April 2001 in ac-
cordance with the arbitration clause and the IGPA
Rules, and had good reason to rely on French law
provisions on international arbitration, which do not
envisage the setting aside of the award in its country
of origin as a ground for refusing the recognition and
enforcement and the award rendered abroad.” The
question is whether or not the decision annulling
an award at the place of the seat should bind other
jurisdictions. The Cour de cassation confirmed that
such a decision should only be binding at the seat of
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the arbitration. (Sir Vivian Ramsey, 2012:373) It is
yet more proof that manifest the truth of a statement
about delocalised system of arbitration.

The next successful case was Ministry of Pub-
lic Works v. Société Bec Fréres case where the en-
forcement based on ‘mfr’ provision implemented.
Despite the declaration of the Tunis Court of First
Instance that the arbitration agreement null and
void, the arbitral tribunal rendered the award. Con-
sequently, the request for enforcement was granted
in France on the basis of the more-favourable-right
provision — Article VII (1) of the NYC. French court
found that ‘the court may not refuse to grant exequa-
tur when its national law permits it’.

Chromalloy case provides that the award was
enforced in United States and in France which was
rendered in Egypt, even though it was set aside in
the Court of Appeal of Cairo. The dispute relating
to the procurement of a military equipment contract
between Egypt and a US firm was considered by a
tribunal in Cairo in 1994. Decisions like Chromal-
loy do not violate the New York Convention 1958 —
the fact is that courts cannot violate the Convention
by enforcing a foreign award. Rather, a violation
would occur if a court of a State bound by the Con-
vention were to refuse enforcement in the absence
of one of the limited exceptions defined in Article V.
However, Albert Jan van den Berg argued against
the statement that asserts ‘there was a policy in fa-
vour of reviving annulled awards in Chromalloy
case’ by providing his counterargument. Question-
ing whether ‘such policy is tantamount to the policy
of refusing enforcement of foreign judgements’, he
declared that if ““U.S. public policy could be used in
that sense, the setting aside of any arbitral awards in
the country of origin as a ground for refusal of en-
forcement under Article V (1) (e) of the Convention
would become a dead letter in the United States’’.
Suffice it to say that the domestic courts of law as-
siduously avoided reviewing arbitration awards.
(Leon E Trakman, 2008:304) It is yet another opin-
ion of the opponent of delocalisation theory which
has critique point of view regarding to Chromalloy
case.

Switzerland’s standpoint about delocalisa-
tion process

Switzerland has an outstanding reputation in the
field of international commercial arbitration insofar
as it is one of the prominent jurisdictions where the
concept and nature of delocalisation can be best at-
tained. Lots of people from all over the world choose
Switzerland as the seat of their arbitral process be-
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cause of its neutrality and long arbitration history.
The Swiss Federal Statute on private international
law permits application of either cantonal or federal
arbitration procedure. Article 176, Chapter 12 of
the Swiss Private International Law Statute (PILS)
states as follows:

‘The provisions apply to all arbitrations if the seat
of the arbitral tribunal is in Switzerland and if, at the
time of the conclusion of the arbitration agreement,
at least one of the parties had neither its domicile
nor its habitual residence in Switzerland’. Further-
more, Swiss law represents that “if both parties are
not domiciled, do not have their usual place of resi-
dence and any place of business in Switzerland, they
can, either by express allegation in the arbitration
agreement itself or by discrete agreement, exclude
any rights of appeal against the award of the arbi-
tral tribunal”. It is apparent that Court review may
be eliminated by an explicit agreement under article
192 of the code, only if no party is a Swiss resident
or has a permanent connection with Switzerland. In
these abovementioned bulks of provisions, we can
be aware of the fact that delocalised arbitration is
accepted and easily attempted in practical terms.
For instance, in Westland Helicopters saga — this
case accentuates on the importance of ‘transnational
public policy’. The Federal Tribunal held that the
reconsideration of awards in Switzerland were to be
based on “‘transnational or universal public policy
including ‘fundamental principles of law which are
to be conformed to irrespective of the nexus between
the dispute and a given country’.”’

Undoubtedly Swiss case law does not exclude
that awards rendered in Switzerland would not be
enforced in certain countries — thus it depends on
the parties to scale the risk of the probable lack of
recognition of the award. In Denysiana SA v Jas-
sica SA case, Jassaica sought to enforce the award
in Switzerland rendered in favour of him in France.
The Tribunal Fédéral confirmed the judgement of
the Cour de Justice de Geneve about enforcement
of an award in Jassaica’s favour on a basis of Art.
V(1) e and Art. VII (1) NYC. The Repubblica e
Cantone Ticino case reflects the apparent applica-
tion of Articles V (1) e and VII (1) of New York
Convention. Based on Article VII (1), the Tribu-
nale d’Appello held that X could reliance in the
provisions of the NYC, which were less restrictive
than the Convention between Switzerland and Italy
concerning the recognition and enforcement of for-
eign awards regarding the documents required to
be provided by a party seeking recognition and en-
forcement insofar as to the ‘more favourable right’
provision.

The SEEE arbitration involved a dispute emerg-
ing from a railway construction project in the for-
mer Yugoslavia between Yugoslavia and a French
company, later superseded by SEEE. To the claim
of SEEE that they did not obtain total payment, an
arbitral tribunal consisted of two arbitrators acted as
amiable compositeurs and rendered an award in fa-
vour of the SEEE in Lausanne in 1956 and ordered
Yugoslavia to pay SEEE. Yugoslavia tried to set
aside this award in the cantonal Court of Appeal in
Vaud, subsequently the Swiss court waived to hear
the case. First enforcement attempt of an award in
favour of SEEE ended with failure. Despite the fact
that the award was detached from its country of ori-
gin, SEEE made another endeavour to enforce this
award in the Cour d‘appel in Rouen which became
successful. The court accepted the award despite its
absence of nexus with the place of the arbitration.
The Cour d‘appel in Rouen held:

— That this judgement only set forth that the
award escapes the judicial sovereign of Vaud;

— that the law of the place of arbitration does
not permanently and inevitably govern the arbitral
process;

— that the ‘procedural law’ that governs the ar-
bitration may pari passu be another national law;

— That in this case the arbitration clause ex-
cludes the application of national laws of procedure
since it designates its own procedure.

Finally, the award was enforced in France by the
application of the NYC. This case is regarded as a
victory for the delocalisation theory since it illus-
trated that a foreign award might be enforced even
though this award was detached from its country of
origin.

Conclusion
Strengths

Clearly national legal systems incrementally ap-
pear to recognise and admit the need for uniformity
in the course of operation of transnational commer-
cial arbitration. Suffice it to say that in the world of
globalization, phenomenon of delocalized arbitra-
tion seems like a very expedient and attractive solu-
tion. (Dejan Jani¢ijevi¢, 2005) Undoubtedly, it must
be noted that the adoption of delocalisation by all
countries would be more contributory to the goal of
unification of arbitral procedural law, as the scope
for the intrusion and pervasion of peculiar domestic
laws would be decreased. Possibly, the time is ripe
for arbitrators in international commercial arbitra-
tions to “throw off the shackles of private interna-
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tional law and to eschew dependence on any par-
ticular national law”.

Weaknesses

Park argues that delocalized procedure provides
a means of escaping from the “hometown justice”
of the other party’s judicial system. Moreover, one
explicit weakness of delocalisation theory is that nu-
merous scholars do not believe in a body of uncodi-
fied international commercial law as an independent
legal norm ‘floating in the transnational firmament’.
However, in my personal opinion delocalisation the-
ory is prolific and efficient conception which should
necessarily penetrate or permeate into English com-
mon law system. The time may not be too far afield
when one will be able to acknowledge of a single
law of international commercial arbitration. Niekerk
believes that there seems little possibility of the seat
theory being unseated in English law.

Recommendations

The challenge and the enforcement of an award
are of central concern for the establishment of a
uniform model norm of enforcement of awards by
application of delocalisation theory in practical
terms. According to the investigation of scholars
and academics concerning viability of delocalisation
theory, the following recommendations may assist
with the establishment of uniform enforceable

awards by utilization of delocalised arbitration
universally, especially in England:

1) An attractive way to achieve a true interna-
tionalisation of the international commercial arbi-
tration would be for other national legal systems to
follow the French example. It is clear that French ap-
proach towards delocalisation theory is that French
civil law system is entirely recognizes and admits
the existence of the theory by applying it in practice
in resolving commercial disputes;

2) Having shown in the afore research increasing
acceptance and growing application of the
delocalised arbitration in enforcing awards by most
European countries, delocalisation theory is gaining
universal acknowledgement gradually. Therefore,
in my individual opinion England should reconsider
the issue regarding to the viability of delocalisation
and should take further steps to application in
practical terms, as it affect the uniformity of awards
in enforcing them. It can be obviously noticed the
prominent benefits for England, which still do not
admit delocalised awards, rather than harms.

To conclude, according to the abovementioned
statistics, statements and opinions, the advantages
of delocalisation theory outweigh the disadvantages.
Thus, in the extraordinary era of internationalisation
of international commercial arbitration and
harmonisation of transnational rules —the application
of delocalised approach universally seems viable,
essential and significant in proper preservation of
uniformity of awards everywhere.
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KA3AKCTAH PECITYBAUKACBIHAA
SHEPTETUKAADIK KAYIMNCI3AIKTI
K¥KbIKTbIK PETTEYAIH KEUBIP MOCEAEAEPI

Makanraaa Kasipri TaHAaFbl 3KOAOTUSIABIK, KYKbIKTbIH €H ©3€KTi MOCeAeAepiHiH Oipi SHEPreTUKaAbIK,
Kayinci3airi KyKbIKTbIK PEeTTEYAiH Kenbip MaceAeAepi >KaH->KakTbl KapaCTbIPbIAbIM, OAApFa KeLIEHA|
TaAaay KyprisiareH. Ocbl caAapaFbl XaAblKaPaAbIK, K8HE YATTbIK, 3aHHAMaHblH Ma3MyHbl 3€PTTEATEH.
MeMmaeKkeTTiK 3HepreTUKaAbIK Kayinci3Aik CTpaTermsicbiHbIH HEri3ri 6arbITTapblHbIH 6ipi >)KaHapTbIAATbIH
SHEepPreTMKaAblK, PEeCcYypcTap MeH 03blK, TEXHOAOTUSIAAPABI AAMbITYAbI XXEAEAAETY OOAbIN TabbIAAAbI.
JKyprisiareH 3epTTey Heri3iHAe TEOPUSABIK TYXbIPbIMAQD MEH aFblMAAFbl 3aHHAaMaHbl >KETIAAIPY
JKOHIHAE YCbIHbICTAp ©3ipAEHI€eH.

MakanaHbIH, 8AiCTEMEAIK HEri3iH CaAbICTbIPMAAbI-KYKbIKTbBIK, 8AIC, (pOpMaAbAi AOrMKa 8AiCi,
JKYeAey KYPbIAbIMABIK, TaAAQY BAICI, FbIAbIMM abCTPAKUMS, CAABICTbIPY MEH YKCACTbIK, KYKbIKTbIK,
NMpoLecTePAiH Aamybl 6apbICbIHAAFbl 0ObEKTUBTI MeH CyObeKTMBTIHIH BipAiri, capantamManblik, HGarasay,
3epTTey Ky>KaTTapbl MEH MaTePUAAAAPbIH TaAAQY MEH 3epTTey SAICTepi KypaAbl.

Makarapa MEMAEKETTIK SHepPreTMKaAbIK CasiCaTTbiH, Heri3ri 6arbiTTapbl aMKbIHAAAQAbI >KOHE OHbI
>Ky3ere acblpy YLWiH HOPMaTUBTIK-KYKbIKTbIK, KaMTamMacbl3 €Ty >XYMECIH KYpy >XOHIHAEeri wapasap
YCbIHbIAQAbI. ABTOP >KaHAPTbIAATbIH k8HE GaramMaAbl SHEPIUS KO3AEPIH EHI i3y XKOHE KYKbIKTbIK, peTTey
MaceAeAepiHe KOHIA OeAeAi.

TyiiH ce3Aep: 3KOAOTUSIAbIK, KayirCi3AiK, 3HepreTMKaAblK, Kayirnci3aik, KyKbIKTbIK, peTTey,
MEMAEKETTiH dHepreTUKaAbIK, cascaTbl.
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Some issues of legal regulation of energy security
in the Republic of Kazakhstan

In this article, one of the most topical issues of ecological law concerning energy security is com-
prehensively and complex considered. The content of international and national legislation is examined.
One of the main directions of the state strategy of energy security is the acceleration of the development
of renewable energy sources and advanced technologies. In the course of the study, recommendations
for improving the current legislation as well as theoretical conclusions were prepared.

The methodological basis of the article was a comparative legal method, formal-logical, system-
structured analysis, scientific abstraction, unity of objective and subjective in the development of legal
processes, expert evaluation, analysis of documents and materials.

The article reveals the main directions of the state energy policy and suggests measures to create a
system of regulatory support for its implementation. The author pays much attention to the introduction
and legal regulation of renewable and alternative energy sources.
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HekoTopble BONpocbl NPaBoBOro peryAupoBaHu1si SHepreTuyeckoi 6e3onacHocTu
B Pecny6Aanke KasaxcraH

B HacTosieit ctaTtbe BCECTOPOHHE M KOMMAEKCHO PAaCCMOTPEH OAMH M3 HamboAee aKTyaAbHbIX
BOMPOCOB 3KOAOMMYECKOro MpaBa KacaTeAbHO 3Hepretuyeckon 6GesonacHocTu. MccaepoBaHO
COAEpXaHMe MEXAYHAPOAHOrO M HaUMOHAAbHOrO 3akoHoaaTeAbcTBA. OAHMM M3 OCHOBHbIX
HanpaBAEHUII TOCYAAQPCTBEHHOW CTpaTerum 3HepreTMuyeckoil 6e30MacHOCTU SBASIETCS YCKOpEeHue
pa3BUTKSI BO3OOHOBASIEMbIX UCTOUHMKOB 3HEPTUKM M NMEepeAoBbIX TEXHOAOTUI. B xoae mMccaepoBaHums
NMOAFOTOBAEHbl PEKOMEHAALMM MO COBEPLUEHCTBOBAHMIO TEKYLLEro 3aKOHOAATeAbCTBA a Takxke
TeopeTmnyeckue 3aKAYeHNs. MeTOAOAOrMUYECKYI0 OCHOBY CTaTbM COCTABUAM CPABHUTEAbHO-TIPABOBO
MeTOA, (DOPMAABHO-AOMMYECKMIA, CUCTEMHO CTPYKTYPHbIA aHaAM3, HayuHas abCTpakums, eAMHCTBO
0ObEKTUBHOIO M CYyObEKTUBHOIO B MPOLECCE PA3BUTMSI MPABOBbLIX MPOLIECCOB, KCMEPTHOM OLEHKM,
aHaAU3 AOKYMEHTOB M MaTEePUAAOB.

B cTaTbe packpblBalOTCS OCHOBHble HarpaBAeHWs 3HEPreTUYeckor MOAMTUKM TOCyAapCTBa U
NPEAAAraioTcs Mepbl Mo (POPMMPOBAHMIO CUCTEMbI HOPMATMBHOIO OGecrneveHus ee peaAmsauui.
boAbLIOe BHVMMaHWe aBTOPOM YAEAEHO BHEAPEHMIO 1 MPABOBOMY PEryAMPOBAHMIO BO30OHOBASIEMbIX 1

AAbTEPHATMBHbIX NCTOYHUKOB SHEpPrmn.

KAroueBble cAOBa: 3KOAOrM4yeckast 6e30l'laCHOCTb, HepreTnyeckas 6e30l'laCHOCTb, npaBoBoe
peryampoBaHune, sHepreTtnyeckad noAmMtmrKa rocypaapcCrsa.

Kipicne

DHepreTUKaNbIK Kayilci3aik Maceneci Memiie-
KETTiH YITTHIK KayiNCI3aITiHIH Kypaei MoceIeCiHiH
Oip Oexiri OoibIm TaOBUIAABL. YATTHIK Kayil-
Karepiiep MEH YITTBIK KayilCi3miKTiH JIeHrewi
MEMIIEKETTIH DKOHOMHKA CaJlaCBIHIArbl CasicaThl,
SKOHOMUKAJIBIK OaKbUIAy/IbIH TUIMJIUTITIHE Oaiiia-
HBICTBI 00J1a/Ibl.

DHEpPreTUKaNbIK KayilcCi3MiK YITTBIK Kayil-
CI3MIIKTIH MaHBI3ABl Kypamjac OeJiri OoJibim Ta-
ObUIa[bl  JKOHE DKOJIOTHSUIBIK, DKOHOMHMKAJIBIK,
OH/IIPICTIK JKOHE PATUAIUSIIBIK KayiMCIi3IiK KOHE
Kayinci3aikTiH 6acka TypJiepiMeH THIFbI3 OalIaHbI-
CTBI. DHEPreTUKAaJbIK KayilCi3MiKTI KaMTamachl3
€Ty Keprumkri (eHAIpiCTIK), alMaKTBIK, YITTHIK
JKOHE XallbIKapasblK (>kahaHJBIK) JCHTeiIe JKy3ere
acelpbUTybl THic. OHBI JKy3ere achlpy TYPaKThl
IaMy Karuaajapbl, COHBIH INIHIE a3aMaTTapiblH
KOJIAWJIbl KOPIIaFaH OpTara KYKBIFbI, TAOUFU COHBIH
IIiHAe JKaHAPTBHUIATBHIH PECypCTapbl  YTHIMIBI
naijanany, KopllaFaH OpTaHbIH Hallapiaybl MEH
JKOJIOTUSIIBIK anaTTap/IblH ajJIbIH aimyFa OaiiaHbI-
CTBI THIMJI TIapayiapibl JKy3ere acblpyMeH Oaiiia-
HBICTBI OOJIaIbL.

DHEPreTUKANBIK  KayilCi3liK  cajJachlHIaFbl
MEMJICKETTIK CasiCaTThl KAJIBIITACTHIPY JKOHE iCKe
aChIPY/IbIH 3aHBUIBIKTAPBI: SHEPIETUKANIBIK Kayill-
CI3JIIK CaJlaChIHJAFbl MEMJICKETTIK cascaT cTpa-
TETHSICHIHBIH KOFaM MEH MEMJICKETTiH JaMybIHbIH
y3aK Mep3iMal ypIicTepiHe COWKec OOJIYBI, OTHIH
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SHEPreTHKANIBIK KEIICH Il JaMbITYJIbIH [IBIFbIH-
JApbIHBIH (Kap)KbUIBIK, MaTePUANBIK KoHE T.0.)
OOBEKTHBTI JKOHE TEHJACH OeiiHyi OeNTiIcHTeH,
oJ1 OoJDKaMJIbI aKlapaTKa Heri3zelie/l, SFHU MeM-
JICKETTIH JHEPreTUKAIBIK KayilCi3airine OOIysI
MYMKIH Kayilm-KaTepyiep >KOHE aTalFaH CcaylaJarbl
MEMJICKETTIK CasCaTThl JKYy3ere achlpyna COJ aK-
MapaTThl €CETKe aTyIbIH XKeJeN Tl MeH JAeHreiiHe
0alJIaHBICTHI 00JIAIbI

Herisri 6eaim

1991 xputel Kazakctan o3 Toyenci3miriH xa-
pUsIaFaH yakpITTaH OacTam JHEPreTHka CeKTo-
pbIHA THICTI KONTETCH 3aHHAMajiap apblK Kep.i
(Uennosa, 2015: 1). Opune Oyn perre 1995 xbi-
el KaObuimanran Kaszakcran —PecrnyOmiukacki-
HbIH KOHCTHTYNHMSCHIHBIH MaHbI3bI 30p. KoHcTH-
TYHHSIHBIH 6-0a0bIHBIH 3-TapMarbIH/Ia <OKEP KOHE
OHBIH KOWHaybl, Cy KO3Jepi, OCIMIIKTep MEH XKa-
Hyapiap nyHHeci, Oacka ma Tabwru pecypcrap
MEMJIEKeT MeHIIiriHae Oonansl. JKep, coHmaii-ak
3aHJa OCNTIIEHTeH HeTi3ep/e, MapTTap MeH IIeK-
TepAe KEKe MEHIIIKTe Je OOMyhl MYMKIH» JKOHE
31-0abbiHIa «MEMIIEKET aJlaMHBIH OMip cypyl MeH
JICHCAYJIbIFbIHA ~ KOJIAMIBl  aifHANajarel  OpPTaHBI
KOpFayIbl MaKcat eTil Kosab» (Www.online.zakon.
kz.: 2) nen kepceTinreH.

XX raceipabiH 90 KbuTIapApIH OackIHaH OacTar
SHEPTeTHKANBIK Callaja HOPMATUBTIK-KYKBIKTBIK
0a3zaHbl KYPY KaKETTITl TybIHIAJIbI, OJ1 3KOHOMHKA-
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HBIH MaHbI3/Ibl CEKTOPBI, MBICAJIBI, 3JICKTP SHEPIHsI-
Cbl, MYHali-ra3 KeIleHi, KbIIy )KOHE SKOHOMUKAHBIH
Oacka J1a MaHbBI3ABI callaapbl KipeTiH HApPBIKTHIK
KaTbIHACTAp/IbIH KapKbIHIBI JaMybl eceOineH 0oi-
11, OcbiFaH OalIaHBICTHI, OCHI calallap/IbIH JIaMy-
BIH/Ia KATBIHACTAP/IbI KYKBIKTBIK PETTEY IMIeHOepiH/Ie
MEMJICKETKE epeKIle KoHi OeiHe .

Kazakcran PecnyOmmkaceiablH YKimeTi 1996
JKBUTBI DJIEKTP DHEPreTHUKACHIHBIH KyaT OHIIpYIIi
JKOHE DIICKTP TOpanTapbl aKTUBTEPiHE MEMIICKETTIK
MOHOTIONUSHBI ~ pedopManay, COWTIIT  DIEKTP
KyaTbIHBIH 09CeKel HapBIFBIH jKacay Ka)eTTirl Ty-
panel memiM KaObuaagasl. Ockl MakcaTTa 3JIEKTp
JHEPreTHKAChIH KYPBUIBIMABIK JKaFblHAaH KaiTa
KYPYIbIH YKIMETTIK Oarnapiamachl  d3ipJIeHI.
Barnapnama kaliTa KypbUIBIMIAyAbIH TOpTiOl MeH
JOWEKTUTITIH, cajla epeKIIeNiriH ecKepe OTBIPHIIL,
TYTBIHYIIBUIAPJBIH OapJIbIK TONTAPBIH JHEPIHs-
MEH >Ka0BIKTay IbIH CEHIMJIUTITT MEH THIMIUTITIHIH
JKOFapbl  JIeHTeHiH KamMTaMmachl3 €Ty  YIIH
Karmal jkacayra MYMKiHOiK Oeperin Kazakcran
PecniyOnukacbiHIaFEl MEMIICKETTIK DJIEKTP JHEP-
TeTHKAChl CEKTOPBIH JKEKEMISTeHIIPY/i KYprizyre
MPUHIUITI BIHFAWIIBI, YHEPTUSMEH Ka0IBIKTAY bl
OackapyAblH jKaHa YHBIMIIACTHIPY-3KOHOMHUKAIBIK
TETIKTEpIiH KYpy KOJBIMECH cajlaFa OTaHABIK JKOHE
1IeTe)] MHBECTHIIMSIIAPBIH TApTy /bl AMKBIH A IBI.

Bepinren barmapnamana, KolibuiFaH Makcartap
MBIHAJIAP aPKbUIBI XKY3€I'e achIpblIabl:

— 3JIGKTP SHEPrUsCHIHBIH OHIIpiciHe Oaceke-
JIECTIKTI €HTi3y JKOHE DIJIEKTP SHEPIUSCHIH YITTHIK
KOTEpPME HAPBIFbIH KYPY KOJIBIMEH OHBI TOYEJCi3
Gepy; ‘

— YKOFapbl )KOHE TOMEH KepHEYIIi 3JIEKTp Topal-
Tapbl AKYMBICBIH PETTEY/IIH allbIK MPOIIECIH EHTi3y,
COHJal-aK dJIEeKTp ’KOHE KbITY dSHEPTHUACHIH Oepyre
0aiiIaHBICTHI KI3METTI PETTEY;

— DJHEpreTHKAIbIK CeKTopaa Oara Oenrineymi
perTey KYKBIKTapbhlH )KaHa TIYyelci3 MEMIICKETTIK
opraH — DJIEeKTp YHEPreTHKAChIHaFbl MEMIICKETTIK
peTTeyn KoMuccusra o6epy;

— KBUITY OHE JIEKTP YIHEPTUSICHIH OHIPYIIiIEp
MEH TYTBIHYIIBUIAD JKayalKepLIIriHiH TejJeM-
KapKBUTBIK TETiriH Kypy — aenminren (www.adilet.
zan.kz.: 3).

1997 xbuibl  Kazakcranubiy 2030  xbUIFa
JEHiH JaMy CTpaTEeTHSCBHIHBIH JKapbIK KOpyl dHEp-
reTUKa CaJlaChIHBIH OJaH Opi JKETUIIIpyre YIKEeH
cepminic Oepyne. XKeri OachIMIBIKTapBIHBIH Oipi
peTiHIe YITTHIK Kayilci3miK jKoHE YHEPreTUKAIBIK
pecypcTap cajachl epekile artam eTuIreH. SFHu
SHEPTeTHKANBIK KayilcCi3mik OyJl YITTBIK Kayir-
CI3MIKTI Kypaymrsl KOMIOHEHTTEpAiH Oipi KoHE
Crpaterusi SHepreTHKAIBIK pecypcrap ern Oelin

KepceTin, MyHail MEH ra3 eHAIpyIi >KoHEe 3Kc-
MOPTTAayAbl KAJBINTH SKOHOMHUKAIBIK ©pIIey MEH
XaJBIKTBIH TYPMBICBIH JKaKCapTyFa jKopIeMIeceTiH
TabbIC ally MakcaThIHAA >KEAET apTTBIPY MKOJbI-
MeH KazakcTaHHBIH SHEPreTHKAIBIK PeCcypCTapbiH
TUIMI Tafananyabl MaKkcaT Ke3/er OThIp (WWW.
akorda.kz.: 4).

1997 xeutel 14 coyipme Kazakcran Pec-
nyOnmkaceiHBIH No 93 «ATOM SHEpTUsICHIH Taka-
JaHy TypajbD» 3aHbl ©3 KyIliHe eHreH OOJNaTbIH.
3aH aToM SHEPrUsChIH MailfanaHy cajlacblHIAFbl
KOFaMJIBIK KaThlHACTApJbl PETTEYAIH KYKBIKTBIK
HETi31 MEH MPUHIMIITEPIH OCNTiNeH Il KoHe ajam-
JTapJIbIH ACHCAYIIBIFBI MEH OMIPiH caKTayFa, KOpIia-
FaH OpPTaHbl KOpFayFa, SAPOJIBIK KapyAbl Taparnay
PEKUMIH, aTOM SHEPrHsACHIH MaijaiaHy Ke3iHae
SITPOJIBIK JKOHE paJAMalUsIIBIK Kayilci3miKTi KaMTa-
MachI3 eryre OarbiTTanFan (www.adilet.zan.kz.: 5).

OHeprusHel YTHIMIIBI Maiiianany Mocelesepin
MEMJICKETTIH 3aHHAMaJbIK HETi3iHe eHTi3y Mak-
catbiMeH, 1997 xputbl «OHeprus yHeMaey Typa-
mel» 3aH KaObuptaHnel (www.adilet.zankz.: 6).
3amma Oipkatap OachIMABIKTAp MCH BIHTAJAHIBI-
pyhap OenrineHesi, amaiija icKe achIpyAbIH oJICI3
TETIKTepl MEH alKbIH OENTiIEHTeH MaKCcaTTapIIbIH
00IMaybI OHBI TIOPMEH/TI KOJITaHyFa 0OTeT Kacabl.
CoHbIH cajapblHaH, OChI calla/ia )KaHa 3aHHAMaJIbIK
aKTUIepIiH skacaimybl KyTimyne. ExiHmmi >karbIHaH,
OipHeme OacTama >KepPTUTIKTI JeHTelIe olaarpaai
Kyprizinmi. Byran mMpican peTiHae ®KeprijikTi 3iH-
031 Oackapy opraniapblHbIH, TOKIpHOEIiK xKobamap
ApKBUIBI DHEPTUSHBI YTHIM/IBI ITaliIallaHy MEH CaKTay
OarnapiaManapblH HacuxaTTayFa apHajJFaH dJHep-
U THIMIUIIK OPTaJIBIKTapblH KYPYBIH KEJTipyre
Oomamer (Wwww.unece.org.: 7). 1997 xpiFbr 25
xentokcangarsl Ne 210-1 «Dueprus ynemuaey Ty-
panbD» 3aH KaOblinaranra neiiin Kazakcrtan OTbIH-
JHEpreTHKa KeMICHIHIH OapibIK cajachl  YIIiH
HOPMATHUBTIK-KYKBIKTBIK 0a3aChIHBIH KYWiHE HEp-
THSHBI TYTBIHYFa JiereH OaraHblH OOybIHAH JIEKTP
SHEPTHSICHIH OHIIPYUIUIEp Jie, TYThIHyIIAnap aa
KBI3BIFYIIBUIBIK ~TaHBITHAaraH OonarbiH. OcChiFaH
ColiKec HEprusi YHEMJCY KOHIH/ErT HaKThl HIapa-
Japael KapKbUIaHIBIPY Mocelenepi meniMiH Tar-
naiTeiH (XKymadaes : 8).

DJEeKTp DJHEPreTUKachl CEKTOPBIHIAFBI pe-
¢dopmamapaer tepernetyaid 2000 sxpurmaH Oac-
TajJFaH Ke3eKTi ke3eHi PecmyOnmka »iiekTp Kya-
TBIHBIH KOTepMe cayAa HapbIFbIH KETUIAIPY
TY)KBIpbIMIaMachlHa HeTi3aenmi. byin TyXbIpbIM-
JlamMara CoMKec 3JIeKTp KyaTbl PBIHOI'BIHBIH Ka3ak-
CTaHJBIK OTIEPATOPBI KYPBUIIBI, OFaH 3JIEKTP KyaThIH
OHJIIPY MEH TYTBIHY TPOIECTEPIH HAPBIKTHIK KOJ-
MeH OacKapy MIHJETi KYKTEITeH.
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MeMIIeKeTTIH 3HEPTreTUKAJIbIK CasCaThlH iCKe
aCBIPY/IBIH HETi31 OOJIBIT YHEMI TaMBIIT KeJle )KaTKaH
HOPMATHUBTIK-KYKBIKTBIK 0a3a TaOblIaIbl.

2004 xputbl  KaszakcTaHHBIH — SHEpreTHKa
JKOHIHACTI 3aHmaphl alTapibBIKTall e3repicTepre
YIIBIPAJIbl, OTAH/IBIK YKOHOMHUKAHBIH CTPATET HSIBIK
CEKTOPBIH TiKeJel perTeiTiH 21 HOPMaTHBTIK-
KYKBIKTBIK aKT KaOBIITaHIbI.

ComapapiH innHge eH MaHbsBabickl 2004
kputrbl 18 akmanpmarer  2004-2006  xpuinapra
apHanran Kazakcran PecryOnuKachlHBIH 3JIEKTp
SHEPreTHKACHIHAAaFbl  HAPBIKTHIK  KaThIHACTAP]IbI
oman opi kerinaipy TyKblpeiMaaMacsl OO0JIIbI
JKOHE OHBI JKy3ere acelpy JKocmapsr OexiTimmi.
TyxeIppiMIamMara colikec pedopmanap callaHbIH
KbI3MET €Ty THIMIUIIIH  apTThlpyra, Oara
Oenriney1iH HAPBIKTHIK TETIT1H Kypy, KazakcTaHHBIH
3JICKTP SHEPreTHKA CaJlaChlH KAJIIIbIHA KEATIPY MCH
JIAMBITY YIIiH WHBECTUIUS TapTyFa >KaFIaibIH
JKacayra OaFbITTairaH OOJIaThIH.

Ta¥bl Oip MaHbBI3/[bI HOPMATHUBTIK-KYKBIKTHIK aKT
2004 sxputrsl 9 minaene kaosurganrad Ne 588-11 KP-
IIBIH «OJEKTp dHEepPreThKa TypajbD» 3aHbl OOJIbI,
Oy1 KyKatThl KaObuiaay 1999 xbutrel 16 mingeneri
3aHHBIH 3aHU KyIniH TokTarThl (Kasakcran Pecy-
ommkacer Ilapmamentinig JKapmreicel, 2004 x.: 9).
Byt 3aH 37eKTp kKOHE KbULY SHEPTUSICBIH OHJIPY,
JKETKI3Y JKOHE MaiaiaHy POIICCiH e TYBIHIANTHIH
KOFaM/IBIK KaTBIHACTAP/IbI PETTEyTe OaFbITTANFaH.

2006 oxbiFEel 14 xapamama  «Kasaxcran
Pecnybnukaceiabig 2007-2024 sxpiinapra apHanFaH
OPHBIKTBI JJaMyFa KOIly TYXKBIPhIMIaMachl Typa-
ey Kazakcran PecmyOnukacel [lpe3upeHTiHiH
JKapnbiFel KaOBLTTaHIBL.

— En mamysmaeig XKaHa Oarmapiiamachl XaubIK-
apajblKk  MIHJETTEMENIepre CoHKeC o3ipJICHIeH.
Kyxarra Ka3akcTaHHBIH JaMybIHBIH VII BEKTO-
pBI Oipre KapacThIPBUIFaH: DKOHOMHKAIBIK, JJIEY-
METTIK JKOHE OKOJIOTHSUIBIK. TypakThl jJamyra
KOILyIiH Heri3ri KaruAajJapblHbIH Oipi €1 3KOHO-
MHKaCBhIHA JKOFaphl TEXHOJIOTHSIAPILI OeNCeH/I
€HI'3y HOTHXKECIHJETT 3KOHOMMKAJIBIK Iporpecc,
pecypcTapabl  maiijanaHy THIMIUICIH — apTTBIpY
Oonpim  TaObutazbl. OpHBIKTBL  JaMyFa KeIry-
JIiH OachIMIBIKTAPBl OOJIBIIT OHAIPIC IEH TYThI-
HYJBIH OpPHBIKTBI YITUIEPiH EHTi3y; >KaHa »KoHE
SKOJIOTHSUTBIK, Kayilci3 TEXHOJIOTHSUIAPABI ITaiia-
JIaHy; OPHBIKTBI KOJIK JKyHeJepiH NaMbITy; dHep-
TETHKAIIBIK THIMJIUTIK JKOHE SHEPTHUs )KUHAKTAy Ta-
osmaas! (www.adilet.zan kz.: 10).

Conjali-aKk ~ dHEPreTUKAJIBIK  KaYIlCI3IKTiH
SKOJIOTUSIIBIK ~ KYKBIKTBIK ~ MOCEJENIepiH  MIeny
MakcatbiHga emimizge 2008 ke KPP Ipesu-
nentinid JKapneirbiMen OekiTiuiren «2024 sxbuira
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JICHIH OpHBIKTBI JaMy MakcaThiHaa Kazakcran
PecrryOnvKachIHBIH ~ DHEPTUSCBI  MEH  JKaHap-
TBUIATBIH ~ PECYpCTapblH  THIMII — TaijanaHy
cTparerusacel», «2015 kpuFa feiiHri  sHep-
Tus YHeMiey Oarmapiamackl», «DIEKTp OJHep-
reTukachlH  AaMbITyIbiH 2030 kbuTFa  JIEHiHTI
Oarmapnamanapel»,  Kaszakcran — PecmyOnmka-
cel YkiMmeriniH 2004 xwiirel 23 KaHTapmarbl Ne
78 xaynbicbiMeH Oekitiiren Kasakcran Pecry0-
JMUKACBIHBIH ~ YpaH  ©HEPKOCIOIH  JTaMBITYIbIH
2004-2015 xwIimapra apHaiFaH Oarmapiamachl,
Kazakcran PeciyOnukacet YkimeTiHiH 2002 KbUTFbI
20 Tambaarel Ne 926 kaynbICbIMEH MaKYJIAaHFaH
Kazakcran PecnyOnukachlHBIH ypaH ©HEPKICiOiH
JKOHE AaTOMPHEPTeTHUKACHIH MaMbITyIeiH 2002-
2030 xpuimapra  apHanFaH Ty KbIpbIMIAMachl,
«OKaHapThUIaTBIH SHEPTHUS KO3JEpiH MaiaanaHyIsl
Kosjay typaib 2009 xeutrbl 4 miaeneri Ne 165-
IV Kazakcran PecriyOnukachiHbIH 3aHBI KOHE T.0.
KY>KaTTap JKy3ere achlpbury OapbIChIHA.

4 mingene 2009 xputbl JKaHAPTHUIATHIH SHEPTHs
KO3JIepiH Maianany bl Koiijaay Typaisl Kasakcran
PecrryOnukachIHBIH 3aHbBI KaOBUTIAH B,

Bepinren 3aHra colikec, jKaHAPTHUIATBIH dHEP-
TUS KO3JIEpiH Maiananyabl KOJJIay CallaChIHIAFbI
MEMJIEKETTIK PETTeY SKOHOMHKAHBIH JHEPTUSHBI
Ka)XETCIHyl MEH 3JIEKTp JKOHE JKbLIY JHEPTHUSCHIH
OHJIIPY CEKTOPBIHBIH KOPIIIaFaH OpTaFa dCepiH a3aii-
Ty KQHE JJIEKTp JKoHEe (HEMece) JKbUTy YHEPTUSACHIH
OHJIIpY Ke3iHJ/Ie KaHAPTHUIATBIH SHEPTHs KO3JepiH
naijanany yJeciH YJIFalTy YIIiH KaHAPThUIATHIH
SHEPTHs KO3AEpiH Nai1aana OTBIPHII, SJIEKTP KOHE
(Hemece) JKbUTy SHEPIruscChbl OHJIPICIHE KOJIAWIbI
JKaFJail Jkacay MakcaTbIH/Ia JKY3€re achIpbLiIajlbl
(Kazakcran PecmyOmumkacer [lapmamentinig XKap-
meickl, 2009.: 11).

3aH/a JKaHAPTHUIATHIH SHEPTUS KO3JEpiH maii-
JAaHyIbl  KOJIJIay —CaJlachlHAAFbl MEMIICKETTIK
peTTeyiH Herisri OarbITTaphl OekitinreH. Omap:

1) >kaHApTHUIATBIH SHEPTHUS KO3JEpPiH Manja-
JaHy OOBEKTUIEepiH caly KoHE MaijalaHy YIIH
KOJIaWJIbI JKaFlailyiap kacay;

2) aHAPTHUIATHIH YHEPTHs KO3JIEPiH Maiana-
Ha OTBIPHII, DJIEKTP KoHE (HEMECe) KBITY dHEPTHs-
CBIH OHJIIPYAl BIHTAIAHIBIPY;

3) ’KaHapTBUIATBIH PHEPTHs KO3JEPiH Naiiana-
Hy OOBEKTUIEpiH XKoOayaybl, CalyAbl KoHE Maii-
JaNaHyAbl KY3€re achIpaTbhlH 3aHIbl TYJFaiapra
Kazakcran Pecnyonmkacsiasiy Kocinkepiik kogek-
ciHe colfkeC WHBECTHIHSIBIK TpedepeHIHsIIap
Gepy;

4) ’kaHAPTBUIATBIH SHEPTUSl KO3JIEpiH Maija-
na"Hy OOBEKTUIEepiH OipbIHFAll JJIEKTp JHEPreTH-
KachlHa, JKBUTy JKYyHeciHe, JJIEKTp J>KOHE IKbLIY
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SHEPTHACHIHBIH HApPBIFBIHA THIMJII BIKIAJIAACTHIPY
YIIiH KOJTaWiIb! )KaFaanmap sxacay;

5) Kasakcran PecnyOnukacbiHbIH —HapHUK
ra3fgapel IBIFAPBIHABUIAPBIH  a3alTy JKOHIHJETI
XaNBIKApadblK  MiHACTTEMENEpiH OpBIHJAYFa
KOpAEMJIECY.

OHeprus yHeM/Iey Typaibl Kazakcran PecrryOmm-
KachbIHBIH 3aHBl KOOAChIH/IA: «IHEPreTUKAJBIK
Kayinci3IiKk — apyamibUIbIK )KYPri3yIii cyObeKTiiep
MEH XaJbIKTBIH OTBIH-DHEPTETUKA pecypcTapbiHa
KOKETTUTIKTepl KaHAFaTTaHIBIPBUIATHIH  CHIPTKBI
JKOHE 11K KaFIainapra KapaMmacTaH, THICTI pecyp-
CTapMeH, OJIEyeTIICH XOHE KEMUIIIKTEPMEH KaM-
TaMachl3 €TUITeH CBIPTKBI XKOHE IIIKi KayinTepieH
Koprany okarmaib» gen  kepcerinreH (Kymrix
xoiraH) (www.adilet.zan kz.: 12).

Kazipri tagma Oyn cypak «DHeprusi yHemuey
JKOHE DHEPrsi THUIMIUICIH apTThIPY TYpaibi»
Kazakcran PecnyOmukaceibiy 2012 sxpurrsl 13
kaHTapaarel Ne 541-1V 3ansiMeH perrenemi. Araii-
Jla, DHEPreTHKAIBIK KaYINCI3MIKTIH aHBIKTaMaChI
OyJ1 3aH/1a KOpCETIIMETeH.

Kasipri KoiamgaHBICTaFBl JHEPIETHKA Callachl
3aHHAMaJapblHIa  JHEPIreTUKAJIBIK  KaYIlCI3JIiK
YFBIMBI 93ipIlie KapacThIpbLIMaFaH.

14 xentokcan 2012 Kazakcran Pecry6mu-
kaceiHblH [Ipesugenti — Enbacer H.O. Hazap-
0aeBThIH «Kazakctan-2050» CrpaTeruschl KaJbll-
TaCKaH MEMJICKETTIH >KaHa casCh OarbIThl» AaTTHI
Kazakcran xankeiHa JKonmayblHma OeciHIIl CHIH-
Katep peTiHje — kahaHJbIK YHEPreTUKAIBIK Kayil-
CI3IIIK KOPCETITEH.

Bapinbik nambiran eszep OanaMaibl KOHE <oKa-
CBII» HEPTETHUKAIBIK TEXHOJIOTHsIIAPFA WHBECTH-
LUSHBI YIFalTyaa.

2050 >kpUTFa Kapail anFaHHBIH ©31HJIE OJIap.Ibl
KOJIJIlaHy OaplibIK TYTHIHBUIATBIH SHEPTUSHBIH S50
%-Ha neiliH eHipyre MYMKIiHJIIK Oepei.

KemMipcyTeri 3KOHOMHUKACBIHBIH 9yipi OipTe-
OipTe asKTaNBIN KeJle )KaTKaHbl aHBIK. AJlaM3aTThIH
eMip Tipmrimiri Tek Oip FaHa MYHAalli MEH Trasfa
€MEC, SHEPrUSHBIH >KAHFBIPTBUIATBIH KO3JEpiHe
HETi3/IeTICTIH XKaHa JI9Yip KeJie KaThIp.

Kazakcran sxahaHIBIK SHEPreTHKANBIK Kayil-
CI3MIKTIH 0acThl BJIEMEHTTEPiHIH Oipi  OOJIBII
caHaJaIpl.

MyHaii MeH ra3mbIH QJIEMIIK JeHIeimeri aca
ipl KOpJiapblH HeEJICHETIH OI3/iH eliMi3 e3iHiH
SHEPreTHKAIBIK CallaflaFbl CEHIMIII CTPaTETUSIIBIK
OpiNTecTiK TeH o3apa Malganbl XaJdbIKapaIbIK
BIHTBIMAKTACTBIK CasCaThblHAH Oip KajaM Ja KeuiH
merinoeiTin 6omaaer (www.akorda.kz.: 13).

DJIEeKTp PHEPTEeTUKACHI HETI3T1 canamapabIy Oipi
peTiHIe Ke3 KEJIIeH MEMIICKETTIH SKOHOMHUKAJIBIK

JKOHE QNIEYMETTIK cajachblH/a MAaHBI3JbI POJIbIE
ne. COHABIKTaH, JJIEKTP AHEPreTUKAJBIK KEIIeH
Kazakcran PecmyOnuKkachIHBIH IKOHOMHKACHIHBIH
0achIM CEKTOPHI PETiH/Ie aHBIKTAIIFAaH KOHE YHEpIe-
THKa — DKOHOMHKA — TaOWUFaT — KOFaM THIFBI3 Oaiina-
HBICTBI JKYH€ PETIHEC KapacThIPbLIAIbI.

Kazakcran PecnyOnukacel yIIiH — 3HEprus
YHEMJIEy OTBIH-DHEPTETUKAIBIK KEIIeHHIH THIM-
IUICIH ~ KOTepy IKOHE OKOHOMHUKAHBI JIAMBITY
MaHbI3/IbI OarbIT OOJBIN TaOBUIABI, OUTKEHI pec-
MyOJIMKaHBIH OKOHOMHKACHl JIHEPTHAHBI KOMaK-
ThI MOJIIIep/ie Ka)XeT eTEeTIH TeXHOJOTHsIap MEH
OHEPKACIIITIK OHAIPICTIH YJIKEH YJeciMeH cumat-
Tajabl.

DOHeprus YHemzeyIiH Herisri OareiTTapsl Ka-
3akcTaH PecnyOnukachiHbIH «DHEPIUs YHEMILY
KOHE DHEPrusl THIMIUNTIH apTTBIPY Typaibh»
3aHbIHJIA KepiHic TankaH. Onap:

— YITTBIK 3KOHOMHKAHBl HMHTEHCHUBTI JlaMbl-
Ty YIIIH KQXeTTi dHEPTUsS OHIIPY MEH TYTBHIHYbI
TYPaKTaHJBIPY;

— DHEprusi OHIIPYy MEH TYThIHY DPEeKUMJCPIH
OHTaWJIaH]IBIPY, OHBIH €CeM-KucaObl MEH OaKbIIaybIH
YHBIMIACTBIPY;

— KOCINOPBIHAAPABIH MEKeMeJep MEH YHBbIM-
IapAblH DHEPreTUKAIBIK THIMIUITIH 3epTTeyIi
YHBIMIACTBIPY;

— OHIMIEpAIH, JXYMBIC ICTEN TYpFaH >KOHE
KalTa KypbIIaTBIH OOBEKTIICPIiH, TEXHOJIOTHIIAP
MeH XaObIKTapIbIH YHEPTUs YHEM/IEYiHe capanTa-
Ma XKYprisy;

— DHEPTUSHBIH  JKaHFBIPTHUIATHIH
JIAMBITY;

— KaliTalamMa »HEpPreThKa pecypcTapsbl
KaJZIBIKTApBIH KOJIeTe JKaparTy;

— OSHEPreTHKANbIK J>KarblHAH THIMJII TEXHHKA
MEH OHIMJIEpP/i, O3bIK TEXHOJIOTHSIIAPABI EHTi3y
YKOHIHJIET1 )K00aNap Il iCKe achIpy;

— OCBl cajajJa FhUIBIMH 3epTTeyliep MeH
Oackapy/IblH KaHa 9JICTEpiH CHTi3y;

— OTBIH-DHEPTEeTHKa pECypCTapblH IIbIFapy,
03repTy, TachIMalIIay, CaKTay KOHE TYThIHY Ke3iH/1e
OJIAPJIbIH BICBIPAIl OOTYBIH KBICKAPTY;

— 0ocaTbUIaTBIH JKOHE TYTHIHBUIATHIH JHEpTe-
THKa pecypcTapblH ecenrtey OemiriHie ©JIeMHIH
JIONJIITIH, HAKTBUIBIFBI MEH OIpIiriH KamMTaMachi3
CTy;

— DHepreTHKa pecypcTapblH YHEMJEYAl KamTa-
Machl3 €TETIH jKaHa KYPBUIBIC HOpMalapbl MEH
epeXeNepiH eHTI3y KOHE OJapAblH KOJIIAHBLIBIIT
KYpreHaepiH KeTuIIipy OOk Ta0buIagbl (WWW.
adilet.zan.kz.: 14).

DHeprusi YHeMzey OarmapiaMachl HeETi3/emnyi
MaHBI3/Ibl KYpaylIbUIapabl KApaCThIPBI KETEHIK:

Ke3IepiH

MCH
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Jlxanradymosa A.K. sxoHe T.0.

1. Dueprus yHemaey MeMJICKETTiK Oaraap-
JamMachl ayMakTBIK JIEHTeHIe IKepriTiKTi epek-
HICTIKTEP/Ii €CKepe OTHIPHII JaMybl KaKeT.

2. DHeprus YHeMJIEYAiH THIMILTr ecentey
JKYHECiH, SHepTHs TYTHIHYIbI OaKbLIaYIap/Ibl €HTi3e
OTBIPBIII JKY3€Te acybl MyMKIH.

3. CoHbIMEH KaTap SHEPrusl TYTHIHY OapJbIK
SHEPreTUKANBIK pecypcTapabl THIMAI Taiimana-
HY MEH JKayanTbhUIBIFBIH JKOFapbUIaTy apKbLIbI
TYTHIHYIIBUIAP/BIH Ha3apblH ayAapThill KaHa KO-
Mail, CcoHjal-aK TaijlaJaHbUIaThIH  DHEprusira
HIBIFBIHIAP a3asi/bl, OUTKEHI TesieM (akTii maa-
JIaHFaHbI YIIiH TOJCHE .

4. DHeprus YHEMJEYIiH eKiHII Ke3eHiHe
SHEprusi OHIIPYIIUIEp MEH TYTHIHYIIBUIAPAFbI
TEXHOJIOTHSIIBIK MPOLECTEPl KETUIAIpY YIIiH WH-
BECTHUIIHSIIAD Caly MaKcaTka cail 6omaasl (mutpu-
eBa, 2006.:15].

MeMIeKeTTiK SHepreTHKANIBIK KayilCi3aiK cTpa-
TETHSCHIHBIH HETi3r1 OarbITTapbhIHBIH Oipi JKaHap-
TBIJIATBIH DHEPreTUKAIBIK pEecypcTap MEH O3bIK
TEXHOJIOTHSJIAPAbl AaMBITYIbl KEIENIETy OOJIBII
TaObuIaAbl. By ra3 TYTHIHY/IbI, ATOM 3HEPTHSICHIH,
Taza KOMipii, KaTThl TYPMBICTHIK KaJJbIKTapPIbI
JKOHE YKaHAPTHUIATBIH SHEPTHs KO3/epiH KeHeHTyai
JKEETACTY N1 KO3 Ii.

Bykin onemae SKOHOMHKaHBIH op TYpJi caja-
napelHAa Oanamainbl SHEprus Kes[epiH naijganaHy
epeKIIe KbI3bIFYIIBUIBIK TYABIPaIbl. OpHHE, OV eH
NJBIMEH, KOpIIaraH OPTaHbl KOPFayFa jKoHE dHep-
TSI peCypCTapbIHbIH IIEKTeyi 0oybIHa OaiiyaHbl-
cThl. bi3 Oamamaibl oHE KaHAPTHUIATHIH dYHEPTHS
KO3JIEpiH, COHBIH IMIHAEC THUIPOIHEPTeTUKA, IKEIl
JKOHE KYH DHEPrMSICBHIH MaiiianaHy >KeHiHIe IIa-
paap KaObuTHayBIMBI3 Kepek. byn KazakcTanHbBIH
SHEPIeTUKAIIBIK PECYPCTAPBIH JaMbITY1a MaHbI3]IbI
CTpPATErHsIIBIK OAFBIT OOTYBI KEpPEK.

Ochuraiia, SHEPTUSHBI YHEMACHTIH TEXHOJIIO-
rusiapabl eHrizy KaszakcTaHHBIH 3HEpreTHKalbIK
Kayinci3firiH  KaMraMachl3 €TY/AiH Tarbl  Oip
MaHBI3/IBI MAPTHI OOJIBIT TAOBIIAIBL.

2018 xpuineiH 5 akmanga Kaszakcran Pecrry-
onmukacel [Ipesunentiniy Ne 636 JKapibirbiMeH
Kazakcran PecniyOonmkacerapiy 2025 sxputra feifinri
CrpaTerusuiblK JaMy KOCTapbl OeKiTinml (Www.
akorda.kz.: 16).

Kazakcran PecmyOnmkaceiaeiH 2025 xputra
neiinri CTpaTerusulblK JaMmy JKochapbl OpTa Mep-
3IMIi KE3eHIe apHalfaH MEMIICKETTIK jKocrapiay
JKYHECIHIH KYKaThl OOJBIT TaOBUTAIBI KOHE OJI
Kazakcrannbia 2050 xbUtFa AeHiHTT y3aK Mep3iM/Ii
JaMy CTPaTETUSICBHIH 1CKe achIpy YILiH 931pJIeH .

Kazakcrannel nampITy YIIiH Oocekenmi apThIK-
HIBUTBIKTAp MEH cananapJeiH Oipi «XKackumy sKo-

ISSN 1563-0366

HOMHUKa OHE KOpIIaFraH OpTa [l KOpCETiIreH.
Kazakcran >KaHFBIPTBUIATHIH JHEPTeTHKaFa KOIry
JKOHE KOpIIaraH OpTaHbl KOpFay MOcelesepin
KeIIeHIi TypAae memneriHn «Xachur 3KOHOMHKA
TYKBIpBIMJIaMachlH icke aceipyaa. 2050 sxburra
Kapaii Oanamayibl KOHE >KaHAPTHUIATHIH DHEPIHUsi-
HBl Maiganany yhecinin 50 %-biHa KOJ KETKi3y
MakKcaTtbl KOWbUIABL. JKaHApThUIATBIH — SHEPrus
ke3uepin (KOK), sHeprus yHeMIeyai skoHe dHep-
TUSl THIMJUTITIH JaMBITy YVIIH 3aHHAMAJbIK KOHE
SKOHOMUKAJIBIK TEeTiKTep Kacanabl. 2017 sxputFsl 1
KaHTap/arbl JKaraail OOMBIHINA €JTIMI3/Ie KUBIHTHIK
kyatsl mamamer 300 MBt JXXKOK-Ti naiinananateia
50-re KYBIK KOCIMOPBIH JKYMBIC 1CTEHIl, OJapIbIH
2016 >KbUTBI OHIIPTEH JIIEKTP YHEPTUSACHIHBIH YiIeci
1%-1161 KypaJbl.

Crparerusuiblk  namy  xocmapel  «Ka3zak-
ctaH-2050» cTpaTerusichblH icKe achIpyIbIH 0achiM
OarbITTapbIH OCKITTI, conapabIH Oipi «Kackum» 3Ko-
HOMHKA JKOHE KOpIIIaraH OpTaHbI KOpFay casicaThl.

CasicarteiH MoHI: «JKachll» SKOHOMHKA YKOHE
KOpILIaFaH OpTaHbl KOPFay cajachIHJIarbl casicaT
Cy MEH JXep pecypCTapblHBIH CalachlH, aya carma-
CBIH JKakcapTyra, Oalamaibl JHEPrHsi Ke3JepiH
JaMbITyFa, KIMMAaTTBIH e3repyine OeiiMaenyre,
COHJall-aK AKOHOMHUKAHBIH JIeKapOOHU3AIUSICH
JKOHE OHEeprus THIMIUITIH apTThIpyra Oarmap-
nanraH. Heri3ri HOTHXKE XalBIKTBIH OMIp Cypy
canachIHBIH, YKOJIOTHSUIBIK KayiTCi3AIKTIH 6Cyi, 9KO-
JIOTHSIIBIK TOYEKEIIEp MEH DKOJOTHSIIBIK Talllllbl-
JBIKTBl TOMEHJIETY, OPHBIKTHI 1aMy MEH Oacekere
KaOIIeTTiNIKTI apTThIpy Oomansl. ATanraH 0ackiM
OarpITTap OipHEelIe MiHAETTEP/l Ky3ere acblpyMeH
ymrtacagsl. Onapasiy 0ipi sKaHApTBUIATBIH SHEP-
THUS KO3JIEPiH JaMbITy, JSCTYPIL dHEPTHs KO3IepiH
KETIIIPY.

XKocnapnayneiH, OKIMIIJICHOIPYIiH  YKOHE
tapudreynin ukeMmai xyiecin OomkalTeiH KXIOK
KOJIJIay/IbIH ayKIIMOH/IBIK TETIriH €HTri3y OesiriHue
JKOK canmaceiamarel 3aHHaMa xetingipineni. XKOK
HapBIFBIH/IA OKIMIIUTIK KEACPTiiep a3alThIa bl

JKOK konganaTeiH DHEprus OHAIPYII YHBIMIAD
Ti30ecinae ko3nmenred JKOK camacblHaarbl Ko0Oa-
Japapl iCKe achlpy KocmapiaHbll oThIp. Kazak-
cran PecnyOnukachiHBIH — OipbIHFail 3HeEpreTu-
KallbIK JKYHMeCiHiH aimMaktapsl OoiibiHIIa KOK
OOBEKTUIepIHIH pyKcaT eTUINeH MaKCHUMAaJIbl
KyaTTBUIBIFBIH KBUI CalblH OEKITYy MYMKIHIri
KapacThIpbUTyA.

Bip me3erTe mocTypii dHEpTUs Ke3AepiH OHIIi-
pyuriyiepre >koHe TYTHIHYIIBUIAPFa KOJAaHbLIATHIH
TEXHOJIOTHUSJIAD MEH  OHJIPICTIK  KyaTTapJblH
TUIMUIITIH apTTRIPY JKOHE JKaHFBIPTY, KOpIIaraH
OpTara JKoHE aJaMJapiblH JIEHCAYJIbIFbIHA TYCETiH
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KYKTEMEHI a3aiiTy Oenirinie KOHbUIaTBIH TajanTap
KYIIEHTIIe i,

KopbIThIHABI

OHepreTUKaNbIK  KayINCI3MIKTI  KaMTamachl3
€Ty — DHEPreTUKaJbIK 3aHHamazna OeKITiNreH
SHEPreTHKAJBIK KYKBIKTHIH MaHbI3IbI [IPUHIIMIII.

MeMIIeKeTTIK ~ 3HEPreTUKAIBIK  KayIlCi3IiK
CTpPaTErusACHIHBIH HETi3ri OarbITTapbIHBIH Oipi Oa-
Jamajbl DHEPreTHKAJbIK pPecypcTap MeEH O3bIK
TEXHOJIOTUSIAP/Ibl JTAMBITYIbI KEIEIJIETY OOJIBII
TabbUIabl. byl ra3 TYTBIHY/IBI, aTOM SHEPTHSICHIH,
Ta3a KOMIP/Ai, KATThl TYPMBICTHIK KaJIAbIKTaPIbl
YKOHE KAHAPTHUIATBIH SHEPTHS KO3JIEPiH KEHEHTY i
JKeIEIICTE/II.

DHepreTUKaNbIK Kayilci3aiKTi KaMTaMachl3 eTy
YIIiH Keneci OarpITTap OOMBIHINIA casicaT JKYprizy
KaXKeT:

— JKeTKI3YIIH CeHIMAmri / Kayimcismiri,
Oocekere  KaOINeTTNTT  KOHE  DKOJOTHSUIBIK
TYPaKTBUIBIK PUHIUIITEPIHE HET13/I€TCH 1aMy;

— DJHEPreTHKANIBIK CasCaTThl iCKe achIpy YIIiH
O1pKAJBINTHL, TYPAKTHI )KYHEH] KYPY;

— THIMII KOHE >KaHAPTBUIATBIH JHEPTHSHEI
KaMTaMachl3 €Ty YIIiH 3aHHAMAaJIbIK, HHCTUTYIINO-
HAJIJIBIK JKOHE KapKbl HHPPAKYPBUIBIMBIH KYPY;

— JKaHAPTBUIATBIH SHEPTUs KO3ACPiH HapbIKKA
SHTI3Y/I1 JKeACIICTY;

— HMHCTUTYIIMOHAIABIK MYMKIHIIIKTEP/Ii KEHEUTY;

— XanbIKapalblK OacTamaliapra KaTeicy (ec.
europa.cu/energy.:17).
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Ka3akcTaHHbIH TapuXM-MBAEHM MypacbiH KOpFay TypaAbl 3aHHaMaHbIH, KQAbINTaCybl MEH AaMmybl,
OHbIH, iLWiHAE >XXep-KYKbIKTbIK aCreKTiAepi aTTbl 3epTTeYy XXYMbICbIHbIH HOTM>KE KOPbITbIHABICHI PETIHAE
>KasbIAFaH i3AeHiC XXyMbicbl. KasakctaH PecnybAmKacbiHAAFbl TAPUXM-MBAEHU MaKCaTTaFbl XXEPAEPA|
YTbIMAbI MalMAAAAHY >K8He KOpFay CaAacblHAQ KOAAQHbICTaFbl 3aHHaMaHbl XKETIAAIPY >KOAAAPbIH
YCbIHAbI. Tapuxn-MaAEHW MakcaTTaFbl >KEpAepAi Kopray, nanAaAaHy KaTblHACTapblHbIH, KYKbIKTbIK,
peTTeAyi, OCbl XXEPAEPAI MEMAEKETTIK PETTEYAIH, epekLueAikTepi kepceTiareH. COHbIMEH KaTap Tapuxm
MypaAapAbl CaKkTay MakKcCaTbiHAQ KAObIAAAHbIM XKAaTKAH MEMAEKETTIK GarAaapAamManap >kKeHe OAapAblH
Heri3ri GarblTTapbl KEATIpIAreH. Tapuxmn-moAeHM eckepTKilLTepiH cakTan KaAy YiliH, OAap OpHaAacKaH
SKEPAEPAIH, KYKBIKTbIK >KaFAarbIH AQMbITbIM, XKaKCapTy XKOAAAPbI KEATIPIATeH.

Tyiin ce3aep: XXep, TapUXM-MBAEHM OOBLEKTIAED, TapUXM-MBAEHWM MakcaTTarbl >KepAep, Kep
KaTblHAaCTapbl, TAPUXM-MOAEHM CapanTamMa, eckepTKilTep.

BBenenne

CoBpeMeHHasi Ka3axCTaHCKas KyJIbTypa UMeEeT
BCE€ TIPEAIIOCHUIKH I aKTHBHOTO YYacTHS B TJIO-
OabHOM KyJIBTYpHOM JIHAJIOTe€ CO CBOEH CII0KMB-
nielcs UCTOPUKO-KYJIBTYPHOM OCHOBOM IeHeTHde-
cKkoro koma Harui. OCHOBHBIMH COCTaBIISIOMIMMUA
KyJIbTYpPHOTO KOJa HAallUM SBIISIIOTCS Hacleaue,
TpauIUuK, OObIYaH, SI3bIK, CEMbs, XO35SHCTBCHHBIC
cHUCTeMBbl (KU3HEHHBIN YKIam), Tpa3gHukd. JKu3-
HecrocoOHas KyJIbTypa MPOXOJUT CBOW €CTECTBEH-
HBIW ITyTh Pa3BUTHS W TpaHC(OpMAIUU, COXpaHss
CBO CTpeXeHb. UICHTHUIHOCTh MOYKET AaTh cOOM B
cilydae, KOr/ia IEHHOCTH CBOEH KyJNbTYpbl OKaKyT-
Csl MAJIOTIPUBJICKATEIILHBIMU U €€ MOXKET 3aMECTHTh
JIpyTas, CIIoCOOHasi yBECTH OT MCTOKOB TyXOBHBIX
Y HPAaBCTBEHHBIX LIEHHOCTEN MCKOHHOW KYJIbTYpPBHI.
OaHUMHU U3 BaXXKHBIX BEKTOPOB KYJBTYPHOI'O pas-
BUTHS coBpeMeHHOoro Kasaxcrana SBISIOTCS coxXpa-
HEHHe, UCCIIEeIOBAaHNE U TPAHCIAIMS KYJIbTYpHOTO
Hacienus. KynbTypHoe Hacienue — 3TO Heucuep-
MaeMbIii TIOTEHIMAT KOHCONMHUIAIMH W yCIIEITHOTO
pasBuTHs Hamero obmiecTsa 1 rocyaapersa (CAIII
PecrryOnuku Kazaxcran, 2014 1., Ne 67 c1. 619).

Bormpocsr coxpaHHOCTH HCTOPUKO-KYIBTYPHBIX
00BEKTOB HAIpPSIMYIO CBS3aHBI C HCHOJIb30BaHUEM
3€MEJbHBIX YYACTKOB, HA KOTOPBIX OHU PACIIOJIOXKE-
HBI, 9TO TpeOyeT KaK TeOPETUIECKOro, TaKk M MpaK-
TUYECKOro M3ydeHus u aHaiuza. OCHOBHOW 3aKOH
CTpaHbl B OO0S3aHHOCTh TPaKAaH BMEHSET 3a00Ty
0 COXpaHEHWH MCTOPUYECKOTO W KyJIbTYPHOTO Ha-
cienusi, 6epedb MaMATHUKH HCTOPUHU U KYJIbTYPHI
(Benomoctu Ilapnamenrta Pecniyonukn Kaszaxcram,
1996 1., N 4, ct. 217). Ha Ham B30Is111, mporpaMm-
Has ctaThs [Ipesunenta H.A. HazapOaeBa «Barisin
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B OyayIiee: MOJepHHU3alUs OOIECTBEHHOT'O CO3HA-
HUSD) — 3TO MPOrpaMMa MOJICPHU3AIIUU COXPAHCHHUS
HACTOPUKO-KYJIBTYPHBIX IIEHHOCTEH HAIllero Hapo/a.
«3amava HEe B TOM, YTOOBI 3aHUMATHCSI TIEPEUHCIIe-
HUEM IIOJIOKUTEIIBHOTO U OTPHIIATEIIEHOTO B Ha-
KOIUIGHHOM OTIBITE. 3a/iada B TOM, YTOOBI IOHSTH
JIBa HeEMNpesokHbix mnpaswia. llepoe. Huxakas
MOJICpHU3AIHs HE MOXET UMETh MecTo 0e3 coxpa-
HEHHs HAIMOHAJILHOW KyIbTyphl. Bropoe. UToObBI
JIBUTAThCS BIIEpe, HYXKHO OTKAa3aThCsl OT TEX dJie-
MEHTOB IPOILIOT0, KOTOPBIE HE Aal0T pa3BUBATHCS
nanun» (Hazapbaes, 2017).

PenrenneM mupokoro Kpyra mnpooiieM MexKmy-
HApOJHOTO KYyJIBTYPHOTO W HAY4YHOTO COTPYA-
HUYECTBa, BKIIOYAs OXPaHy HCTOPHUYECKUX W
KYJIBTYPHBIX ILIEHHOCTEH, siBisiercsi OpraHu3anus
O0wennHennbix Hanuii mo Bonpocam o0pazoBaHus,
Haykd B KyJbTypbl (mamee mo teketry FOHECKO),
ocHOBaHHast B 1946 r., M0 MHULMATHBE KOTOPOMH
OBUTH TIPUHSITHI PsiJT BAXKHBIX MEXKTyHAPOIHBIX JI0-
KYMEHTOB, KOTOPBIE SIBITIOTCS TOIYKOM JJIsI Pa3BH-
THUS HAIIMOHAIBHOTO 3aKOHOJATEIbCTBA OTACIBHBIX
CTpaH, B TOM YHCJIE€ U HAIIEro rocy1apCTBa.

IOHECKO cBorO nesTenpbHOCTh IO OXpaHe
KYJIBTYPHBIX IIEHHOCTEH peanu3yeT B pa3HbIX Ha-
MIPABJICHUSIX, CPEU KOTOPBIX JJIsi HAC OCOOBIA WH-
Tepec BBI3BIBAET OOecrieueHHe MPaBOBOTO PETYJIIH-
pPOBaHUs OTHOILICHUI B pacCMaTpUBaeMOi 001acTH.
C mnepBbix gHell cBoell nesrensHoctn IOHECKO
WHUITHPOBAIIO P MEXTyHAPOTHBIX KOHBEHIIUN B
cdepe OXpaHbl HCTOPHKO-KYJIBTYPHOI'O HACIEIUs:
KonBenuuto o 3ammure KyJIbTYpHBIX LIEHHOCTEH B
cirydae BoopykeHHOro KoH(pumKTa (1954 r.) (http://
www.un.org/ru/documents/decl_conv/ conventions/
pdf/hague54.pdf); Konsenmuio o mepax, Hampas-
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JICHHBIX Ha 3allpellieHue W TMpeayNpexaAcHhe He-
3aKOHHOTO BBO3a, BHIBO3a W Tlepeaadu IMpaBa coO-
CTBEHHOCTH Ha KyibTypHble neHHoctu (1970 r.)
(http://unesdoc.unesco.org/images/0013/001309/
130905R.pdf); KonBenmuio 00 oxpaHe BCEMHPHO-
ro KyJbTYPHOTO U npupoaHoro Hacineaus (1972 r.)
(http://whc.unesco.org/archive/convention-ru.pdf);
KonBenmuro 00 oxpaHe HeMaTepHaIbHOTO KYIbTYP-
noro Hacieaus (2003 r.); KouBennuio 06 oxpane u
MOOIPEHUH pa3HooOpasusi GopM KyJIbTYpHOTO ca-
moBbeIpakeHus (2005 1.) (http://unesco.ru).

C 1977 rona exerogno Komurer Beemuproro
Hacyensl MPOBOJUT CECCHM, HAa KOTOPBIX OIpere-
JIAIOTCS OOBEKTHI MPOTPaMMBI — TPUPOIHBIE HITH
CO3JIaHHBIE YEJIOBEKOM OOBEKTHI, MPHOPUTETHBIMU
3aJla4yaMy TI0 OTHOIICHUIO K KOTOPBIM SIBIISIFOTCS
COXpaHEHHWE W TOMYJSpU3alrs B CHIIy HX OCOOOH
KYJbTYpPHOH, MCTOPUYECKOW WM 3KOJIOTMUYECKON
sHaunmoctu (About World Heritage (anrmn.). Bee-
MHPHOE HACIICIHE).

I'nmaBuas nenb cricka BcemupHoro Hacnenwms
— ceNaTh U3BECTHBIMU U 3alllUTUTh OOBEKTHI, KO-
TOpBIE SBISIOTCS YHUKAIBHBIMU B CBOEM poje. s
9TOTO W U3-3a CTPEMIICHHS K OOBEKTHBHOCTH ObLIN
COCTaBJICHBI OlleHOYHbIe KpuTepu. LllecTs mepBhix
KpUTepueB JeHcTBYIOT ¢ 1978 roma u omnpenens-
0T KYJbTYypHBIE OOBEKTHI, MPUPOIHBIC OOBEKTHI
BKIroyaroTes B crircok ¢ 2002 roma, koraa JOIOJI-
HUTEIIEHO TIOSBUJIOCH YETHIPE MPHUPOIHBIX KpUTeE-
pus Bmodenus. C 2005 roma Bce 10 xpurepuen
oOBbenuHeHb! B equnblil criucok (http://whe.unesco.
org/en/about/). Cormacuo 1. 2 cT. 1 cBoero Ycrapa
IOHECKO «momoraer CoXpaHeHHIO, MMPOTPECCY U
pacmnpocTpaHeHUIO 3HaHUH, 3a00TSICH O COXpaHe-
HAU U 00 OXpaHe BCEOOIEro HaCIeaHs YeoBeUe-
CTBa — KHUT, NPOMU3BEJCHUN HUCKYCCTBA U JIPYTHX
MaMSATHUKOB UCTOPHYECKOTO U HAYYHOTO 3HAUCHUIS,
a TaKk)Ke PEKOMEH[ys 3aWHTEPECOBaHHBIM HapoaaM
3aKIIFOYEHUE COOTBETCTBYIOIIMX MEKAYHAPOIHBIX
kouBeH1mi (http://whe.unesco.org/ en/about/: 8).

Wzydenne 3akonHonmatenbcTtBa Kaszaxcrana 00
OXpaHe M HCIIOJIBb30BAaHHU 3eMeNIb UCTOPUKO-KYIIb-
TYpHOTO Ha3HAYCHHUS MTOKA3aJI0, YTO HA €r0 CTaHOB-
nieHre OO0JIbIIIOe BIUSHUE OKa3aJld HOPMBI MEXKIY-
HaApOJIHOTO MPaBa, 0COOCHHO B YCIOBHSIX 00pETeHHUS
Pecny6nukoit Kazaxcran cyBepenurera. Kazaxcran
SIBJIICTCS] aKTUBHBIM YYaCTHUKOM TIPOIIECCa MEXKIY-
HapOJIHOTO COTPYIHHYECTBA B OOJIACTH COXpaH-
HOCTH WUCTOPHKO-KYJIbTYPHOTO HACJEIUS CTPaHBHI.
B amnpene 1994 r. Kazaxcran mnpucoeguHuici K
Kounsenuun FOHECKO «O06 oxpaHe BCEMHPHOIO
KyJBTYpHOTO 1 TipupoHoro Hacneaus» (The States
Parties — Kazakhstan. unesco.org.), PecnyGmmka
Kazaxcran parugunuposana Konsenuuto FOHE-

CKO «O6 oxpane HeMaTepHalbHOTO KYJIbTYpPHOTO
Haciequs» B 2001 roxy (broimereHs MeXIyHAPO-
HBIX J0oroBopoB PecmyOnmkm Kazaxcran 2012 r.,
Ne 6, ct. 76).

[IpunsiTHE MEXIYyHApOAHBIX O00S3aTEIBCTB B
uccieayeMoi obsactu TpeboBasio OT Hallei crpa-
HBl pa3pabOTKH HOBOTO (opMaTa HAUMOHAIBLHOTO
3aKOHOAATEJICTBA CYBEPEHHOTO rocypapcrBa. B
nexabpe 1996 r. PK 6b1 npunst 3akoH «O Kyiib-
type» (The States Parties — Kazakhstan. unesco.org.
[IpoBepeno 10 okts6pss 2011. ApxuBupoBano 24
¢despans 2012 roga). B nefictByromiem 3akoHe «O
KynbType» oT 2006 rofia 3aKkperieHbl Takue MpUH-
UMbl TocyaapcTBeHHor nonutuku PK B obmactm
KYJIbTYPBI, KaK TOCYIapCTBEHHAS TTOAJICPKKA KYIIb-
TYpBI, COXpaHEHHE U Pa3BUTHE KYJIBTYPHOTO Haclie-
st Hapona KaszaxcraHa; co3gaHue NpaBOBBIX Ta-
paHTuil 171l COXpaHEHHUsT KCTOPHUUECKOTO HACIIEAHS
Ka3aXxCKOro HapoJa M STHUYECKHX JAUACIIOp, Pa3BH-
THSL 1 BOCHPOM3BOACTBA TBOPUECKOI'O MOTEHLIHANA
obmectsa u ap. (Pecnyosnka Kazaxcran. O kyiib-
Type: 3akoH ot 24 nekadpsa 1996 r. N 56-1//adilet.
kz, ct. 147).

B Hem 3akperuieHo cieylolee ornpeaeseHne
KyJIETYpHOTO Hacieaust Hapoaa PecriyOnuku Kazax-
CTaH: COBOKYIHOCTb KYJbTYPHBIX LIEGHHOCTEH, UME-
IOIUX TOCYJapCTBEHHOE 3HAueHHUe, MpHUHaJJIeka-
mux uckmountenabHo PecnyOnuke Kaszaxcran 6e3
[IpaBa X Mepeavd MHbIM rocynapcTBaM (CM. IMoA-
po6no 1. 3 cr. 1 3akoHa «O kynsType). OOpaTim
BHUMAaHHUE, YTO 3TO OIpeJesicHNE TePMHUHA «HCTO-
PHUKO-KYJIBTYPHOE HacjeIue», KOTOPbI aKTHBHO
WCIIOJIb3yeTCs B 3€MEIbHOM 3aKOHOIaTEIIbCTRE.

3emenbubiii koaeke Kazaxckoit CCP 1990 ronma
coJep:Kaj ABe CTaThH, ONPEACIIIOIINE IPAaBOBOH pe-
KHM 3eMeJIb UCTOPUKO-KYJIbTYPHOTO Ha3HAYCHHS, &
HMEHHO CT.cT. 152-153. B wacTHOCTH, B HUX OBLIO
3aKpEIUICHO, YTO «3EMJIIMH MCTOPHKO-KYJIbTYPHO-
ro Ha3HAYCHUs MPU3HAIOTCS 3€MENbHBbIC YYacTKH,
3aHSTBIC UCTOPUKO-KYJIBTYPHBIMU 3aIl0BETHUKAMH,
MEMOpPHAIbHBIMU [TApKaMU, IOrPeOCHUIMH, apXeo-
JIOTHYECKUMU TapKaMu (KypraHamu, TOpOJIUIIAMH,
CTOSIHKaAMH), apXUTEKTYPHO-TaHAMAPTHEIMUA KOM-
IUIEKCAMH, HACKAJIbHBIMU M300PaXECHUSIMH, COOPY-
KCHUSIMH PEJIMTHO3HOTO KYJIbTA, TMOJIIMH OUTB U
CpaXeHUH. YKa3aHHBIC 3€MIIM y 3eMJICBIIa/ICIbLIECB
1 3€MJICTIONb30BaTENeH He U3bIMAIOTCS U [IOUIEXKAT
oxpane (Kazaxckas CCP. 3emenbHblit Koeke oT 16
HOs10pst 1990 roma N 332-XII).

CrienuajbHBIM TIPAaBOBBIM aKTOM, OIpEAEs-
IOIIMM IIeJTH, 33J]a4d M [IPaBOBbIE OCHOBBI B 00J1a-
CTH OXpaHbl M HCIOJb30BaHUS OOBEKTOB HCTOPH-
KO-KyJbTYPHOrO Hacneaus, siBuics 3akoH PK ot 2
ntons 1992 r. (Kazaxckas CCP. 3emenbHbIN KOJIEKC
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ot 16 Hos6pst 1990 roma N 332-XI1), koTopHIii neii-
CTBYET U 110 HACTOSIIEE BPEMSI.

Pa3paboraHbl U MPUHATHI JPyrue HOPMATHBHO-
NPaBOBBIC aKThHl, HANpPaBJICHHBIC Ha COXPaHCHHE,
WCTIOJb30BaHNE W BOCCTAHOBIIEHHE KYJIBTYPHOTO
Hacnenusi Kazaxcrana, K YMCiTy KOTOPBIX OTHOCSTCS
3akoH PK «O0 apXHTEKTYpHOH, IpajoCTpOUTEIb-
HOW M CTPOWTENBHOH JlesTeNlbHOCTH B PecmyOnuke
Kazaxcran» (Pecnyonuka Kazaxcran. O0 oxpane u
UCIIOJIb30BaHUU OOBEKTOB HCTOPHUKO-KYJIBTYpHOTO
Hacienus: 3akoH oT 2 uroist 1992 roga No 1488-
XII, ct. 243), IIpaBuna BBISBICHUS, yueTa, MpHa-
HUSI U JIMLICHUS CTaTyca MaMSITHUKOB HCTOPHH U
KynbTypbl» (Pecrrydmuka Kazaxcran. O6 oxpaHe u
UCIIOJIb30BaHUU OOBEKTOB HCTOPHUKO-KYJIBTYPHOTO
Hacneausa: 3akoH oT 2 uroist 1992 roma Ne 1488-
XllI//adilet.kz), TlpaBmia ompeneneHuss U peKUMa
UCIIOJIb30BaHMsI OXPAHHBIX 30H, 30H PEryJlHpoBa-
HUSI 3aCTPOWKHM M 30H OXPaHIEMOro NPHUPOTHOTO
nanamadTa 00HEKTOB UCTOPHKO-KYJIBTYPHOTO Ha-
cnenust (Pecnybnuka Kazaxcran. O0 apxXuTeKTyp-
HOW, T'paJOCTPOUTENBHOM M CTPOUTENBHON Hes-
TenpHOCTH B PecnyOnmke Kaszaxcran: 3akoH ot 16
utonst 2001 roga N 242), [IpaBuna npegocTaBieHus
B MOJIb30BaHUE MaMSITHUKOB UCTOPUH U KYJIBTYPBI
(MuHHCTEPCTBO KYIBTYpHI M criopta PecrmyOnukn
Kazaxcran. O6 yrBepxkaenuun I[lpaBun BbIsgBIEHMUS,
yudeTa, NpUIaHus U JMLICHUS CTaTyca MaMsTHHUKOB
ucropud U KyiabTypbl: ITpuka3z ot 30 mapra 2015
roga Ne 118. 3apeructpupoBan B MunHHCTEpCTBE
toctrunu PecryOnmku Kasaxcran 8 mas 2015 rona
No 10992), IlpaBmia BBIDAYM OXPAaHHBIX 00s3a-
TEJILCTB HAa TTAMSATHUKH UCTOPUH M KyIbTyphl (Mu-
HUCTp KyJBTYpBI U ciopta Pecniyonuku Kazaxcran.
006 yrBepxknenun [IpaBun onpeneneHus u pexunma
UCIIOJIb30BaHMsI OXPAHHBIX 30H, 30H PEryJlHpoBa-
HUSI 3aCTPOWKHM M 30H OXPaHIEMOro NPHUPOTHOTO
nanamadTa 00BEKTOB MCTOPHKO-KYJIBTYPHOTO Ha-
cnenusi: [Ipuka3z ot 29 nexkadps 2014 roga Ne 156),
[IpaBuna ycTaHOBICHHST HOBBIX COOPYXECHHU MO-
HYMEHTAJIBHOTO HCKyccTBa (MUHHCTD KyJIbTYpHI U
cnopra Pecrybnuku Kazaxcran. O0 yTBepkIeHUN
[IpaBun mpenocTaBileHHsT B TOJIB30BAHHE MaMSIT-
HUKOB UCTOPHHU U KynbTyphl: [Ipukas ot 30 HOAOps
2015 roma Ne 369) u mp.

Cornacho ct. 30 3akona PK «O06 oxpane u uc-
MOJIb30BaHUH OOBEKTOB NCTOPUKO-KYJIBTYPHOTO Ha-
cnenus» (Pecniybonuka Kaszaxcran. O kynbrype: 3a-
KOH oT 15 nexadps 2006 rona N 207) npu 0cBoeHUH
TEPPUTOPHI 10 OTBOJIA 3€MEIHHBIX YHACTKOB JIOJIK-
HBI TPOU3BOJUTHCS UCCIIEIOBATENILCKUE PAOOTHI 110
BBISIBJICHHIO OOBEKTOB MCTOPUKO-KYJIBTYPHOTO Ha-
cinenusi. B cimyuae oOHapy)keHHSI OOBEKTOB, MMe-
IONIMX HCTOPUYECKYI0, HAay4YHYIO, XYHI0XKECTBEH-
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HYI0O M UHYIO KYJBTYPHYIO LICHHOCTb, (pU3UUYECKHE
U IOpUIUYECKHE JiMLa O0s3aHbl NPUOCTAHOBHUTH
JaJIbHEHIIIee BeJeHHe paboT M COOOIIUTh 00 3TOM
YHOJIHOMOUYEHHOMY OpraHy. 3ampemaercss Tmpo-
BeZieHHue paboT, KOTOphIE MOT'YT CO34aBaTh YIpo3y
CYIIECTBOBAaHUIO O0BEKTOB HCTOPUKO-KYJIBTYPHOTO
Hacyeausl. OTH HOPMBI MOJIY4YHIIM CBOE Pa3BUTHE B
neictBytonieM 3eMenbHoM konekce PK B cr. 127
(MuHuncTp KynbTypbl 1 criopta Pecriyomuku Kazax-
ctan. O0 ytBepxaeHun [IpaBui BeI1aun OXpaHHBIX
00513aTeIbCTB HA MAMATHUKHA UCTOPUH U KYJIBTYPBI:
[puka3z ot 27 despains 2015 rona Ne 74, ct. 99).

Hapsiny c BbimeykazaHHeiMH HOpMaMmu, B 3K
PK npeagycMoTpeHO, YTO 3€MENbHBIE YYaCTKH, OT-
HECEHHBIE K 3€MIIIM HCTOPUKO-KYJIBTYPHOIO Ha-
3HA4YEHUS], Y COOCTBEHHHKOB 3EMENIbHBIX YYaCTKOB
1 3eMJICTIONB30BaTeIeH HE M3bIMAIOTCS, 38 UCKIIIO-
YEeHHEM CIIy4aeB, yCTAHOBJIEHHBIX 3aKOHOZATElb-
ctBoM Pecny6nuku Kaszaxcran.

B nemsix oGecrnieueHus: OXpaHbl MaMSATHUKOB
HUCTOPUU U KYJIBTYPBI YCTAHABJIMBAIOTCA OXPAaHHBIC
30HBI, 30HBI PETYIMPOBAHUS 3aCTPONKH U 30HBI OX-
paHseMOro NpUPOAHOro JaHAmadTra Ha 3eMIIX
HCTOPUKO-KYJIBTYPHOI'O Ha3HA4YCHUSA, TpaHUIbL
KOTOPBIX YTBEPKAAIOTCS MECTHBIMHU IPEACTABH-
TeIbHBIMH OpraHaMy (MaclimxXaTaM®) oO0JacTei,
rOpPOJIOB peciyOIMKAaHCKOTO 3HAYEHUS, CTOJHUIIBI
10 MPEACTABICHUIO COOTBETCTBYIOIIUX MECTHBIX
HCIOJHUTEIbHBIX OpraHoB. B mpenenax oxpaHHbIX
30H, 30H PEryJHpOBaHUS 3aCTPONWKH U 30H OXpa-
HSIEMOTO NMPHUPOAHOTO JaHmadTa YIOJIHOMOYCH-
HBIM OPraHOM II0 OXPaHE€ M HCIOJb30BAHUIO 00b-
€KTOB HCTOPHUKO-KYJBTYPHOT'O HaCJICAUA MOTIYyT
OBITH IPUMEHEHBI MEPbl aIMUHUCTPATHBHOTO BO3-
JEUCTBUSL.

ITaMSITHMKY UCTOPUU U KYJIBTYPbI HCIIONIb3YHOT-
Csl B LIETSIX BO3POXKICHUS M Pa3BUTHUS TyXOBHBIX U
KYJbTYPHBIX Tpaguuuil HapooB Kazaxcrana, a Tak-
JK€ B HAYUYHBIX W BOCHHTATCIbHBIX LECIIAX. Pexxnm
HCIOJIb30BaHMs MaMATHUKOB UCTOPUHU U KYJIBTYPHI
TOpPOIOB U JPYIUX HACEICHHBIX IIyHKTOB OIIpEle-
JIACTCA B IIPOCKTAX MX 30H OXPaHbI, YTBCPIKIACMBIX
MECTHBIMU MCIIOJHUTEIILHBIMU OpraHaMH OOJIACTH,
ropoja peciyOIMKaHCKOTO 3HA4Y€HHsl, CTOJIUIIBI, B
COOTBECTCTBUHU C ITPpaBUJIaMHU OXPaHbl U UCII0JIb30Ba-
HUS TAMSITHUKOB HCTOPHUU M KYJIBTYPHI.

B Pecny6mmke KazaxcTan HelCTBYIOT Cleqyro-
L€ UCTOPUKO-KYJIIBTYPHBIE My3€U-3aII0BETHUKH:

— HanunonaneHBI MCTOPHUKO-KYJIBTYpPHBIN 3a-
MMOBETHUK-MY3eil «Opradacei»;

— T'oCyapCTBEHHBI  MCTOPUKO-KYJIBTYPHBIN
3arnmoBeAHUK-My3eH «cehIk»;

— T'ocynapCTBEHHBIM  HCTOPUKO-KYJIBTYPHBIN
3al0BEeIHUK-MYy3eil «bepen»;
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— Orpapckuii rocy1apcTBEHHBIH apxeooruye-
CKHI 3aII0BEIHUK-MY3€il;

— HanuoHanbHBI HCTOPUKO-KYJIBTYPHBIM U
MIPUPOJIHBIN 3aMTOBETHUK-MY3€H «YIIBITay»;

— T'ocynapCTBEHHBI  HCTOPUKO-KYJIBTYPHBIN
3arnoBeAHUK-My3eHl «A3peT-CynTany;

— TocynapcTBeHHBIN HCTOPUKO-KYIBTYPHBIN U
JINTEPATYPHO-MEMOPHUAIIBHBIN  3aII0BEIHUK-MY3€i
Abas «XKunebait-bopummny»;

— TocynmapcTBeHHBII ~ MCTOPHUKO-KYJIBTYpPHBIN
3anoBeAHUK-My3el «I[lamsaTHUKY peBHEro Tapazay;

— T'ocyapCTBEHHBIN UCTOPUKO-KYJIBTYPHBIN U
NPUPOJHBINA 3anoBeqHUK-My3el «Tamranspy (Mu-
HUCTP KyJNbTyphl 1 ciopTa Pecriy6mmku Kazaxcran.
OO0 yrBepkaeHnu [lpaBuil yCTaHOBJIEHUS HOBBIX
COOpPYKEHHI MOHYMEHTaJbHOro MckyccrtBa: [Ipu-
ka3 ot 2 mexadps 2015 roma Ne 371).

[TaMsITHUKK UCTOPUH U KyIbTYpHI B PecnyOiu-
ke Kazaxcran (0OBEKTBHl KyJIBTYPHOT'O HACIIEIHS)
MOJUIEXKAT 00s3aTEIbHON 3alUTE U COXPAHEHUIO B
nopsiJKe, mpeaycMoTpeHHOM 3akoHoM «O0 oxpane
U UCTOJIBb30BAaHUH OOBEKTOB UCTOPHUKO-KYIBTYPHO-
T'0 HACJICIUS», 00JIaal0T 0COOBIM TIPABOBBIM PEIKHU-
MOM HCITOJIb30BaHUSI.

Oco0blli  pekuM  OOBEKTOB  HAIMOHAIBHOTO
KYJBTYPHOT'O JOCTOSIHUS — 3TO, COTJIacHO CT. 34 3a-
KoHa «O KyJbType», Mepbl, KOTOpbIE TPUHUMAIOTCA
roCy/1apcTBOM IO COXPaHEHMIO, CO/IEPKaHHUIO, BOC-
CTAHOBJICHHIO, OXPAaHE Y UCIIOJIb30BaHUIO OOBEKTOB
HCTOPUKO-KYJIbTYpHOTO Hacneaud. IlposBusercs
3TOT PeXHM B cienyromem nopsake (PecrmyOmmka
Kasaxcran. 3emensHslii konekce ot ot 20 nronsa 2003
rona N 442).

Bo-nepBbIX, KOJIJIEKIIMU UM COOpaHUs IpeMe-
TOB, B KOMIUJIEKCE NPEICTABIISIOIINE OCOOBII Xy 10-
JKECTBEHHBII WM UCTOPUUYECKUN HHTEPEC, HE MOTYT
OBITH Pa3pO3HEHBI.

YHUUTOXKEHUE, TepeMelleHe, HW3MEHEHHE,
BOCITPOM3BE/ICHUE WM pecTaBpais 0ObEeKTOB Ha-
LUOHAJIBHOTO KYJITYPHOTO TOCTOSIHHSI, BHECEHHBIX
B ['ocymapcTBeHHEBIN peecTp, HE AOMycKaroTcs 0e3
CHEIHMAIFHOTO pa3pelIeHusl YIOJIHOMOUYEHHOIO Op-
raHa, BbIJJaBA€MOI0 Ha OCHOBAHUU PEKOMEHJAINH
SKCIEPTHON KOMHUCCHH, CO3/1aBAEMOU MO KaKIOMY
KOHKPETHOMY OOBEKTY.

Bo-BTOpBIX, HE JAOIMycKaeTcs HCHOJIb30BaHHE
00BEKTOB HALMOHAJIBHOIO KYJBTYPHOIO IOCTOSI-
HUS KaKUM-JTH00 00pa3oM, HE COBMECTHMBIM C UX
HACTOPUYECKHUM, XYy/I0’KECTBEHHBIM M PETUTHO3HBIM
HazHadeHHeM. [IpenMeTsl, mpuHaaIeKaye peim-
THO3HO-KYJIBTOBBIM OPTaHU3ALMAM U SABISIOLINECS
00bEKTaMH HAIMOHAJIBHOTO KYJIBTYPHOTO JOCTOSI-
HUS, MOTYT HCIOJIB30BaThCs C Y4ETOM HMX KyJBTO-
BOTO Ha3HAYECHHUS.

B-Tperbux, ocoOblii pexuM OOBEKTOB HAIHO-
HAJBHOTO KYJIBTYpHOTO JTOCTOSIHHSI HE pacrpocTpa-
HSIETCS HA 0OBEKTHI ABTOPCKOTO MPaBa U CMEKHBIX
pas.

B-4eTBepTHIX, MpEenMyIIeCTBEHHOE MpPaBO HC-
MOJIb30BAHUSI APXUTEKTYPHBIX MaMSITHHUKOB TIpHU-
HAJJICKUT OpraHU3alusiIM KyJIbTYpHhL.

B-1mATBIX, 0053aHHOCTH 110 HAJIEXKAIIEMY TIOA-
NEP>)KaHUIO COCTOSHUSI W COXPAHEHHIO OOBEKTOB
HallMOHAJIBHOTO KYJIbTYPHOTO OCTOSIHUS BO3jara-
I0TCS Ha WX TIOJB30BaTeNel MM COOCTBEHHHKOB.
HecoOnroienne yka3aHHOW OOSI3aHHOCTH BJICYET
M3BATUE TIPEJOCTABICHHOTO MpaBa B Cy1eOHOM I10-
psiake Ha BO3Me3AHOU ocHoBe. Ilpu oTcyrcTBHH Y
COOCTBEHHHMKOB WJIU 10JIb30BaTEJICH MaTepUaTIbHBIX
WJIM WHBIX BO3MOXHOCTEH Ha CoJiepiKaHue 00bhEeKTa
HAI[MOHAIBHOTO KYJIBTYPHOTO JOCTOSTHUS PACXOIBI
HECET TOCyIapCTBO.

Peanuzanus npaB cOOCTBEHHHKA 00BHEKTA HAITH-
OHAIIFHOTO KYJBTYPHOTO JOCTOSHHUS OCYIIECTBIIS-
€TCSl TIOJT KOHTPOJIEM U B TMOPSIIKE, OMPEACICHHOM
3akoHOoaTeNbcTBOM PecnyOmnuku Kaszaxcras ¢ rpu-
OpPUTETHBIM TPABOM TMPHUOOPETEHUsI TOCYAapCTBOM
00BEKTOB HAIMOHAJIBLHOTO KYJIbTYPHOTO JOCTOSIHUS
PecnyOnuku Kazaxcran B ciydyae UX MPOJIaXKH.

B-mectbix, 00beKThI HAIMOHAIBHOTO KYJIBTYP-
HOTO JTOCTOSIHHSI, HAXOJISIITHECS B TOCYAapCTBEHHOMN
CcOOCTBEHHOCTH, HE TIOJICKAT OTUYKICHHIO.

B-cenpMbIX, 3a yMBINIICHHOE YHHYTOXKEHHE,
paspylieHUe WIK Mopyy 00bEKTOB U NMPEIMETOB Ha-
[IMOHATBHOTO KYJIBTYPHOTO JIOCTOSIHUS (PU3UICCKHE
Y IOPUIUYECKHE JINIA HECYT YTOJIOBHYIO U aIMUHH-
CTPaTHBHYIO OTBETCTBEHHOCTH B MOPSIKE, YCTAHOB-
JeHHOM 3akoHamu PecrryOnmku Kazaxcran.

l'ocynapctBo obecnieumBaeT 3alIuTy, COXpa-
HEHHE ¥ WCIOJIb30BAHUE MAMSITHUKOB HCTOPHUU U
KyJbTYpbl. B COOTBETCTBUU € MEKIYHAPOAHBIMU J0-
TOBOpPaMH 3aIllUTe, COXPAHEHUIO W HCIIOJIb30BAHUIO
MOMIJICIKAT TAK)KE TTAMSITHUKHA UCTOPUH U KyJIbTYPBI:

1) siBisirOIIIMECS] COOCTBEHHOCTBIO PecmyOumku
Kazaxcran, HO pacroyio)XeHHbIE Ha TEPPUTOPHUSIX
JIPYTUX TOCYAPCTB;

2) sBISIONIHECsS COOCTBEHHOCTBIO APYTUX TOCY-
JIapCTB, HO PacoJIOKEHHbBIE Ha TeppuTopun Pecrry-
ok Kasaxcran;

3) sBISFOIIUECS COOCTBEHHOCTBIO JPYTUX TO-
CyJapCTB, PACHOIOKEHHBIE Ha UX TEPPUTOPUAX, HO
HCTOpUYecKH cBs3aHHbIe ¢ Pecybmmkoit Kasaxcran.

3akiaouenne
HoBas penaknuss MogensHoro 3akona «0O0

o0BeKTax KyJbTYpHOTO Haciemus» or 17 wad
2012r. Ne37-14, mpunsitoro MexmapiaMeHTCKON
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accaMm0iieeil rocynapcTB-y4acTHUKOB Comapyxe-
ctBa HeszaBucumbix I'ocynapcTB, BBOOUT MOHSTHE
«TEPPUTOPHUST OOBEKTOB KYJIbTYPHOTO HACICIUS.
s Pecnybnuxu Kazaxcran — 310 Tepputopust na-
MSITHUKOB UCTOPHH W KYJIBTYpPBI, KOTOPBIMH SIBJISI-
IOTCSI 3€MJIM, CBSI3aHHBIC C HUM (YHKIMOHAIBHO,
APXUTEKTYPHON IJIAHUPOBKOM, YCTPOHCTBOM HH-
JKEHEPHBIX CETeM M W3HAYaIbHO YCTAaHOBJICHHBIMU
TpaHUIlaMH BiaAeHus). TeppuTopusi NMaMsITHHKOB
UCTOPUM M KYJBTYpPBI SBISETCS UX HEOTHEMIIEMON
YacThlO, HE MoAJeKalleil JpoOIeHUI0 HA YYaCTKU U
otuyxxaenuto (Mapteiaenko, 2017).

['panuiel TeppuTOpril OOBEKTOB KYJIBTYPHOTO
HacCJIeUsl  OINPENENSIOTCS  MCTOPHKO-KYJIBTYpPHOU
9KCIIEPTU30i Ha OCHOBE HCTOPUUECKUX U MPABOBBIX
JOKYMEHTOB (apPXUTEKTYpHBIX IPOEKTOB, OIHUCa-
HUH, IUIAHOB MEKEBaHMS 3eMellb, OHULIHAIBHO 3a-
BEPEHHBIX JIOKYMEHTOB, 3aKpEIUISIOIINX MPaBO Ha
BJIaJICHUE WM TIOJIb30BaHUE OOBEKTOM KYJIbTYpPHO-
ro Hacjenusi), yTBEPKAAIOTCSI OPraHOM OXpPaHbI Ia-
MSATHHUKOB U BHOCSITCSI B ENMHBIN roCyAapCTBEHHBII
peecTp 00bEKTOB KyJIbTYPHOTO HACIICAMSI.

Ha teppuropun o0bekTa KyJIbTYpPHOIO Hacie-
TSI 3aIIPEaeTcsl CTPOUTENBCTBO HOBBIX OOBEKTOB,

MPaBOBOM PEKUM BEACHUS XO3SMCTBEHHOU Jesi-
TEPHOCTH B TPAHUIIAX TEPPUTOPUN TAKKE PETYIIH-
pyeTcs 3eMeNbHBIM 3aKOHOATeIbCTBOM. 3aBepIiiasi,
XOTHUM OTMETHTb, YTO MHOTHE BOTIPOCHI HE PEIICHBI
B paMKax cymiecTByroninx 3akoHa PK «O06 oxpane
U HCIOJb30BaHUH OOBEKTOB HMCTOPUKO-KYJIBTYP-
Horo Haciemus» 1992 r. m 3eMelIprHOro KoJeKkca,
B KOTOPOM COJICPIKUTCS JIUIIb OJHA CTAThs IO BO-
pocaM peKUMa TAHHBIX 3eMETbHBIX YIaCTKOB. UTO
KacaeTcs 3aKoHa 00 OXpaHe UCTOPHUKO-KYJIETYPHOTO
HacJeaus, TO €r0 MHOTHE TIOJIOKCHHSI TPEOYIOT 00-
HOBJIeHUS U jpononHeHus. K npumepy, TpeboBaHus
OXpaHbl 00bEKTA UCTOPUKO-KYJIBTYPHOTO HACICIUS
BKJIIOYAIOT B ce0s M TpeOOBaHUA K OXpaHEe 3eMelb
HCTOPUKO-KYJITYPHOTO Ha3HaueHus. Hapsamy c
ATHUM, MHOTHE BOTIPOCHI, CBSI3aHHBIEC C CO3JaHHEM
OXpaHHBIX 30H, PEKUMa HCITOJIH30BAHUS MTaMSITHHU-
KOB HaxOJSTCS B BEJICHMU MECTHBIX OpraHoB. Cuu-
TaeM, 4TO CJIeIyeT YCTAaHOBUTH €IUHbBIC TPEOOBAHHUS
K 00OBEKTaM HCTOPUKO-KYJIBTYPHOTO 3HAYECHHS B
3aBUCHMOCTH OT Pa3HbIX KPUTEPUEB, U MPOIUCATH
Ha YpOBHE 3aKOHa, 4YTO Oy/IeT COOTBETCTBOBATH TPE-
OOBaHHUSAM COBPEMCHHOW MOJICPHH3AIIUN HAaIIeTo
o01ecTBa.
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K TEOPUU BOAHOM BE3OMACHOCTU

BoaHas 6e30MacHOCTb MpeACTaBAsieT 0cobyilo BaXKHOCTb AAsl KasaxcraHa Kak rocyAapcTBa,
MMEIOLLLIEr0  HEAOCTAaTOK BOAHBIX PECYPCOB M OOAbLION OObEM PEeK TPAHCIPAHUUHOIO 3HaHMS.
TeopeTuyeckme acnekTbl AQHHOTO HAYy4YHOrO MOHSTUSI HE B MOAHOM Mepe OCBELIEHbl B AUTEpAType u
He MMeIOT AOCTOMHOrO 060CHOBAHMS M MCCAEAOBaHUs. BmecTe ¢ TeM, akTyaAbHOCTb M HEOOXOAMMOCTb
MCCAEAOBAHUIM B AQHHOM 06AACTM GeCCropHbl. B cTaThe MPOBOAMTCS aHAAU3 MOHATUS M COAEPIKAHMS
MHCTUTYTa BOAHOM 6e30MacHOCTM Kak MOAMTMKO-TIPABOBOM KaTeropmu. PaccmartpuBatloTcs Takue
MOHSATUS, KaK «OObEKT», «CyObEKT», «yrpo3bl», «<MEXaHM3M obecrneveHns: BOAHOM 6e3onacHocTu». Ha
aHaAM3e OTEeYECTBEHHOM AEVCTBUTEALHOCTM PAcCMaTPMBAETCsl COBPEMEHHOE COCTOSHME BOAHOW
6e3onacHocTM KasaxcraHa. AeAaeTcs BbIBOA O TOM, UTO BOAHYO 6€30MacHOCTb HEAb3s paccMaTpMBaTh
TOABKO B 9KOAOTO-TIPABOBOM KOHTEKCTE, TaK Kak 3TO GOAbLIOE, KOMMAEKCHOE MOHSTUE, O0beAMHsIoLLEee
B cebs ewle M 3KOHOMMUYECKME U MOAMTMYECKME COCTaBAsiowme. MICCAEAYSt COBPEMEHHbIE Yrpo3bl
BHELLHEro M BHYTPEHHEro xapaktepa B 06AaCT1 BOAHOM 6e30MacHOCTU, aBTOPbl CAEAAAM HEKOTOpbIe
NMPEeAAOXKEHUSI TEOPETUUECKOTO U MPAKTUYECKOro xapakTepa.
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To the theory of water security

Water security represents particular importance for Kazakhstan as a state with a shortage of water re-
sources and a large volume of rivers of transboundary knowledge. The theoretical aspects of this scientific
concept are not fully covered in the literature and does not have a worthy justification and research. At the
same time, relevanceand necessity of research in this area is undeniable. The article analyzes of the concept
and content of the Institute of water security given as a political and legal category.lt considers such concepts
as object, subject, threats, mechanism of ensuring with water security. In the analysis of domestic reality the
current state of water security of Kazakhstan is considered. It is concluded that water security can not be
considered only in the environmental and legal context, because it is a large, complex concept that combines
economic and political components. The authors made some proposals on theoretical and practical signifi-
cance by researching the current threats of external and internal character in the field of water security.
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Cy kayincisairi TeopusicbiHa

Cy pecypcrapbl >eTiCneyLiAiri XXoHe TpaHCLIeKapaAblK, ©3€HAEPIHIH YAKEH KoAeMi 6ap MeMAeKeT
KasakcTaH yuwiH cy Kayincisairi ywiH epekiie MaHbi3Fa Me. ByA FbIAbIMU TY>KbIPbIMHbIH TEOPUSIAbIK,
acnekTiAepi 9AebMeTTe TOAbIFbIMEH KAMTBIAMAFaH >KOHE AAMbIKTbl HEri3AeMeci MeH 3epTTeyi >KOK.
CoHbIMeH KaTap, OCbl CaAaAaFbl 3epTTEYAEPAIH O3eKTIAIN MeH KaxkeTTiAiri ce3cid. Makarapa cy
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MaHbI3bl 6ap GipKaTap YCbIHLICTAP >KACAAbIHADI.
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AKTyaJ’[LHOCTb HCCJIeJ0BaHUA

Bormpocsl BOmHON 0€301aCHOCTH CTaHOBSITCS
OJHUMHU U3 OCTpeI\/'IIHI/IX B COBpeMCHHOM MI/IpOBOM
COOOIIECTBE, 3TO CBSA3aHO C €CTECTBCHHBIMU ITPUYH-
HaMH, BIIFSTHAEM KIIMMATHYECKUX YCIOBHM, YBEIH-
YCHUEM HCIIOJIb30BaHUA BOJbI BCGBO3paCTaIOHII/IM
YHCIIOM HACEJICHHUS.

Boga paccmarpuBaercs kak 00beKT 6e301acHo-
CTH LIEJIOTO PsiJia TO3UIIUH, a UMEHHO:

1) Kak OCHOBa PKOCHCTEMBI PECITYOIUKH, OT KO-
TOPO¥ 3aBUCHUT OOIIEE COCTOSTHIE OCTAIBHBIX €€ CO-
CTaBJISIOINX;

2) xak 0a30Basi COCTABIISIONIAS CAHUTAPUH, TIPO-
JIOBOJILCTBEHHOM M MUIIIEBON MTPOMBIIIJIEHHOCTH;

3) KaKk BakKHasl COCTABIISIONIAST YHEPTETUICCKO-
T'0, IPOMBIIINIEHHOTO ¥ HHOT'O CEKTOPOB 3KOHOMHUKH.

Jns KazaxcraHna kak cpeHea3nuaTcKkol CTpaHbl
BOJIa BCerja Obljia U OCTACTCs OJHUM U3 TPOOJIeM-
HBIX BOIIPOCOB, @ UMEHHO, ¥ KOJIMYECTBO M Kaye-
CTBO BOJIBI.

OOmiass unciIeHHoCcTh, Hacenenus Kasaxcra-
Ha, 1Mo naHHBIM Ha 1 wmrons 2018 roma, cocrasisieT
18 272 430 yenoBex. Ho Bo3bMeM JaHHBIE 3a OK-
Tsi0ps 2017 roga: TOpoOJICKOE HACEeIEHHE COCTaB-
nset 57,4% otr 0oO0IIero 4Yucia >KUTeNel CTpaHsbl,
cenbckoe — 42,6% [1], mpu 3TOM, TIO TIOCTIETHUM
CTaTUCTUYCCKHUM JaHHbIM, HCOXBAaYCHHBLIMH IICH-
TpaJIbHBIM BOJIOCHaOkeHUeM ocTarotcs 4034 cenb-
CKHX HaCeJICHHBIX ITyHKTA [2], 3TO mopsiaka 2,7 MITH.
Ka3aXCTaHIIEB.

PecnyOnuka CIBITBIBAET OCTPBIN AeHUIHUT BO-
JTHBIX PECYPCOB KaK JIJIsl Hy KT TPOMBIIIUIEHHOCTH 1
CEIIbCKOTO XO3SHCTBA, TaK M ISl TIMTHEBOI'O BOJIO-
CHAOKeHUS.

Kpome Toro, mo pesymnbTaTaMm HCCIEIOBaHUS
KazaxcTaHCKOro MHCTHTYTa CTPATETHYECKHX HC-
cnenosannii (KMCH), akryanbHbiMH mpoOiema-
MU BOJOXO35IMCTBEHHOTO cekropa Kaszaxcrana
SIBIISTFOTCSI:

— olmiee TEXHOTGHHOE 3arps3HEHUE BOJIHBIX
pecypcoB, 0COOEHHO TTOBEPXHOCTHBIX BOJ;

— HEJOCTAaTOYHOE MCIIOJIb30BAHUE CIIEIHATBHO
pasBelaHHBIX Ul XO3IHCTBEHHO-ITUTHEBOTO BOJIO-
cHAO)KEHMSI MECTOPOKICHUN W HEIIeJIEBOE MCTIONb-
30BaHME MPECHBIX MO/I36MHBIX BOJI;

— BBICOKasl M3HOIIEHHOCTb CETeH M COOpYyKe-
HUH BOAOCHAOXEHHMSI, JTOCTHTAIONIAA B OTIEIBHBIX
ciydasx 80-100% wu, kak ciencTBue, OOJbIINE Tie-
pebou U moTepu B Mojave BOJBL;

— HH3Kas TapudHas COCTABIIAIONMAS IS CyOb-
eKTOB €CTCCTBEHHBIX MOHOIIOJIMH, YTO HE TO3BO-
JISIeT BBIMOJHATh WHBECTULMOHHBIA IUTaH MO 00s-
3aTeIbHON MOJICPHHU3AINH M OOHOBIICHUIO aKTHBOB
HNPEANPUATANA BOAOXO035HCTBEHHOIO CEKTOPA;

— OTCYTCTBHE IOCEJIKOBBIX Pa3BOIIUX CEeTEi
WM HEIOCTaTOYHAs UX Pa3BUTOCTb, YTO BBIHYKIA-
€T HACEeJEHUE I0JIb30BAThCSl NPUBO3HON BOJOU MU
BOJIOW U3 JICLICHTPAIN30BaHHBIX HCTOYHHKOB;

— OTCYTCTBHE B OTHEIBHBIX pETrHOHaX Ha-
JISKHBIX UCTOUYHUKOB BOJOCHA0KEHUSI, YTO BBI3bI-
BaeT HEOOXOAMMOCTb CTPOMTEILCTBA BOJOBOIOB
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JUISL TPAHCIIOPTUPOBKH BOJBl HAa 3HAYUTEIBHEIC
paccTosHuS;

— HEYJOBJETBOPUTEIBHOE TEXHUYECKOE CO-
CTOSIHME M HEOOXOAWMOCTH MPOBEACHHS IOJTHON
PEKOHCTPYKIIMK TPYIIIIOBBIX BOJOIPOBOJIOB, SIBIIS-
IOIUXCsl Oe3abTePHATUBHBIMU HUCTOYHHKAMH BO-
JIOCHAOKEHHS;

— HH3Kas TUIaTeXeCIOCOOHOCTh U HeI0CTaToq-
Has TOJTOTOBJICHHOCTh HACEIEHHS K YCTaHOBKE
npubopoB yuerta [3].

He menee ocTpoil gBisieTcss BONPOC Pa3BUTHUSA
CeJICKOTO XO034MCTBa U €ro 3aBUCHMOCTH OT BO-
THBIX pecypcoB pecnyOsuku. B pesynbrate neii-
CTBUSA COBOKYITHOCTH AHTPOTIOTEHHBIX W MPHPOJI-
HBIX (DAKTOPOB HA CETOAHSLIHMI JICHb IpoIeccamMm
OTYCTHIHMBAHUSI B PAa3HOM CTEICHH TOJBEPKEHO
oomee 70% teppuropun PK. B coBpemenHoM co-
CTOSIHAU B PECITyOJIMKE YHCIHUTCS 110 3€MEJIbHOMY
Oanancy 3093 teic. ra, B ToM uucie 2123,1 ThIc.
ra peryJsipHoro opoueHus u 866,3 Thic.ra aie-
MaHHOTO OpoIlleHus. B HacTodIIee Bpems NCIOJIb-
3yercs nopsiika 1,4 MIIH. Ta 3eMelb PeryispHOro
opomieHus. B HacTosiimee BpeMs Ha (aKTHUUECKH
UCTIOIBb3YyEMBIX IIIOMIAIX WHKEHEPHBIE CHCTEMBI
coctaBisitoT He Oonee 30% [4]. B nenom oObem
OpOIIAEMBIX 3€MeIb C COBETCKOTO MEepHoja Co-
KpaTHJICS B Pasbl, 4TO OOBICHSIETCS LEIBIM PSIAOM
MIPUYHH.

Hawnbonee sipkue BBIIENEHBI TAHKUKCKUM HC-
cinenoBareneM M. ONMMOBBIM, KOTOPBI CUMTAET,
YTO B COBPEMEHHOM IIOJIOKEHUU BElIel BHHOBATO
TO, YTO:

«1. dopmupoBaHUE BOJHO-IHEPIETUUECKOTO
KOMIUIEKCA PErHOHA MPOUCXOIMIIO B YCIOBHUSX SIIH-
Ho# cTtpaHbl — CCCP, B pamMKax €JJMHON 9KOHOMHUKH
0e3 ydyera MHTEPECOB OTACIBHBIX PecrnyONuK, Ipu
3TOM TPHOPUTETHOW MpPHU3HAETCS OOCITYyKHBaHUE
XJIOITKOBO/ICTBA.

2. lleHTpasibHOA3MATCKUI PETHOH OTJINYAeTCs
HEpa3pbIBHOM CBSI3bI0 BOJHOTO XO3SMCTBA M 3HEP-
TeTHKH, TaK KaK MOCIEIHSAS BO MHOTOM Oa3znpyer-
Csl Ha HCIOJB30BAaHUM THIPOIHEPTUH, OCOOCHHO B
Keipreizcrane u Tamxukucrane» [5].

IIpu sTOM, Kakmash CTpaHa WIIET MyTH IIpe-
OJIOJICHHsI TIPOOJEMbl BOJHOTO CHaOXKeHHs. JTa
npo0JieMa JTaBHO BHINIIA 33 MPEJENbI MMPOIOBOIb-
CTBEHHOH 0€301acHOCTH W TPEeBpaTHIIACh B OJWH
13 KaMHEH MPETKHOBEHUS OJUTHYECKUX BOTIPOCOB
MEX]ly CTpaHaMH IIEHTPAIbHOA3UATCKOI'0 PErHoHa.
W, kak mummoMatudHo BeIpaswics OmuMoB M.,
ciayumncst «llepexox BomgHOW TIPOOIEMATHKU W3
chepbl MEKBEIOMCTBEHHBIX OTHOIICHUN B MEXKTO-
CylapcTBeHHBIE» [5].
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OcHOBHAA YacTh

B ucropuu pazsutus HezaBucuMmbix Kazaxcra-
Ha, Keipreicrana, Tamkukucrana u TypkmeHun
YK€ CIIyYalIUCh MOJIUTUYECKUE KOH(IMKTHI, KOTO-
pBIe OBUTH OCHOBAaHBI HA MaHUIYJTUPOBAHHUH JTOCTY-
MIOM K BOJHBIM pecypcam.

Hannas mpobnema ycyryomusiercss mist Kazax-
CTaHa pacCIHoOJOKEHHEM peK. BONBIIMHCTBO peK,
kak Epric, e, Coipnapbs, XKatibik, ToObL1, Ecit u
[y, cocrapnstonmx 40% BOIHBIX pPecypcoB cTpa-
HBI, SBIISIOTCS TPAHCTPAaHUYHBIMH W PACTIOJIOXKe-
HBl B IPUTPAHUYHBIX TEPPUTOPUSIX, TPAHUYAIINX C
Poccuiickoit denepanueii, Kuraiickoir Haponnoii
Pecmryommxoii, Keipreizckoit PecyOmmkoit, Pecrmy-
omukol Y30ekucraH.

OTH OpUYMHBL OOYCIIaBIMBAIOT BOJO3aBUCH-
MOCTh PeCIyONHMKH M TOCTOSHHYIO aKTYaJbHOCTb
BOJIHOM 0€30MacHOCTH.

Takoe nonsiTue, Kak «BogHast O€30MaCHOCTDY, B
IOPUAMYECKOM CIIOBape OTCyTcTByeT. OmHaKo, OT-
pHIaTh MPOOJIEMaTHKY M BBITEKAIOIIYIO U3 HEe He-
00X0IMMOCTb YTOUHEHHS U JICTaIU3alud TEPMUHO-
JIOTHH, CIUTAEM 005I3aTEIbHBIM.

[IpaBoBas TEpMUHOJIOTHS OTIEPUPYET TAKUM I10-
HSTHEM, KaK «9KOJIoTHuecKasi 6e3onacHoctoy. [lox
9KOJIOTHYECKOW 0e30MacHOCThI0 MPHHATO ITOHU-
MaTh «COCTOSHHE 3alUIEHHOCTH KM3HEHHO BaX-
HBIX MHTEPECOB M NPaB YEIOBEKa M IPakAaHUHA,
o0IecTBa M rocy1apcTBa OT yTPO3, BO3HUKAIOIIIX
B pe3yJbTaTe aHTPONOTEHHBIX M MPHPOJHBIX BO3-
JEHCTBUI Ha OKpPYXaloUy1o cpeny» [6].

Hcxonss w3 ananmmsa CyTH JaHHOTO TIOHSTHS,
OUYEBHUIHO, YTO OHO OXBAThIBAET BONPOCH! YCTOWYH-
BOTO COCTOSIHUSI OKpY’KalolIeH cpeibl, odecrieunBa-
OIIETO BO3MOYKHOCTD YITyUIIEHHS KauyecTBa )KU3HH
oOmiectBa u rocynapcra. Tak, mo mHeHuto A.T.
MyxameTpaxuMoBoii, «OCHOBHBIMH OOBEKTaMHU
9KOJIOTHYECKOW OE30MTaCHOCTH SIBISTFOTCS:

— JIMYHOCTH C €€ IIPaBOM Ha 3/I0pOBYIO U OJ1aro-
NPUATHYIO UL JKM3HHM OKPY’KAaIOLIYI0 TPUPO-
HYIO Cpeny;

— 00IIECTBO C €ro MaTepHajbHBIMUA M JAyXOB-
HBIMU IICHHOCTSIMH, 3aBUCSIIIUMH OT 3KOJIOTHYEC-
KOT'O COCTOSIHHS CTPaHBI;

— TIPUPOJIHBIE PECYPCHI M PUPOHAS Cpefia Kak
OCHOBAa YCTOMUYMBOIO pa3BUTHUS 0oOIIecTBa 1 O1aro-
TTOTY9IHs OYAYITUX TTOKOJICHHM [7].

IIpu 3ToM BOJa, BOJIHBIE OOBEKTHI paccMaTpH-
BAIOTCSl MIMEHHO KaK OOBEKT IKOJOTHUYECKOH 0e3-
ormacHOCTH. BmecTe ¢ Tem, Kak yke ObII0O OTMEYEHO
BBIIIE, BOJIa M BOJIHBIE PECypCHl JOJKHBI paccMma-
TPHUBATHCA U KaK OCHOBA DKOCUCTEMBI, 1 KAK COCTAB-
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JISIOIIAst CAHUTAPHOM, MTUTIIEBOH U TIPOIOBOJILCTBEH-
HOM 0€30ITaCHOCTH U KaK 3JIEMEHT SKOHOMHYECKOU
CEKTOpa CTPaHBbI.

COOTBETCTBEHHO, BOJHAsI 0E30MAaCHOCTh — 3TO
0oJjiee CIIOKHOE TIOHATHE W OTPAaHUYHMBATH €T0 KO-
JIOTUYCCKHUMU aCIICKTaMHU HE JIOTUYHO.

Kak u mo0oit npyroif Bua HallMOHAJIBHOH Oe3-
OITaCHOCTH, BOJHAsI OE30MaCHOCTh MMEET Ompee-
JICHHYIO CTPYKTYPY, BKIIFOUAIOIIYIO B ceOsl: 00BEKT,
CyOBEKT, yTPO3bl, CPeICTBA 0OSCTIICUCHUS.

Bognass 0Ge3omacHOCTh MOIDKHA BKIIOYATh B
ce0s crenyrolue 00beKThI:

— KA4eCTBEHHOE M KOJMYECTBEHHOE IMHTHEBOC
BOJOCHA0KEHHE;

— COCTaBJISIONIAS 3KOCUCTEMBI;

— BOJIHAasI POMBIIIIJICHHOCTb;

— KOMMYHaJIbHOE O0ecTiedeHre BOJHBIMU pe-
cypcamu;

— CEIBhCKOXO3SHCTBEHHOE MPEHA3HAYCHIE BO-
TTHBIX PECYPCOB;

— BOJIa KaK 0a30BBIN 3JIEMEHT T'HJIPOIHEPIeTH-
KH M COOTBETCTBEHHO OOBEKT IHEPTETUUECKOH 0e3-
OITaCHOCTH.

I/ICXOIUI 13 BbIIIEC NNEPECUMNCICHHBIX O6’beKTOB BO-
JIHOI 0€30IaCHOCTH, HEOOXOUMO CACNATh BLIBO O
TOM, YTO BOJ{HAs O€301TaCHOCTh OXBATHIBAET MHOTHIE
ACIICKThl HAIIMOHAJIbHBIX MHTCPECOB CTPAHbI U AB-
JISIETCS BAYKHOW COCTAaBIISAIONICH HAITMOHATBLHOM 0€3-
OITaCHOCTH TOCYIapCTBa.

CyOBbeKThI BOJIHON 0€30IaCHOCTU TAKKE MOXK-
HO pa3rpaHUYUTh IO HECKOJIbKHUM OCHOBAHHSIM.
OpnHako, Ha HAIl B3TIIAI, JTIOOOE pasrpaHWYEHUE
OyJIeT CTaJIKMBAThCS C MOHATHEM «HHTepec». Kak
Y B JJIOOOM JIpyTOM MPaBOOTHOIICHUH, BO3HUKAIO-
meM B Iporecce obecrieueHns YbuX-HUOYIb MH-
TEPECOB, CyOBEKTHI CIEAyeT pa3rpaHUYMBATHL Ha
3aMHTEPECOBAHHBIX (MMEIOMIMX HWHTEpec) U 00e-
CTICYMBAIONIUX WA 3alIUIIAIOIINAX 3TOT WHTEpPEC.
XoTs1, B IIEJIOM M TaKO€ pa3rpaHUuYCHUE CIICIyeT
MIPU3HATH 00TEKACMBIM.

OO6parmasch K BEIOpaHHOW HaMHU TIO3UITHH O pa3-
IPaHUYCHUHU CYOBEKTOB, MOXKHO BBIJICIIUTh CIICYFO-
II1E KaTeTOPHH:

1. ®uznueckue U PUAMIECKUE JIUIIA, KOTOPbIE
B COBOKYITHOCTH 00pa3yIoT 00IIeCTBO, 3aMHTEPECO-
BaHHOE B HAJIMYKE JIOCTATOYHOTO ¥ KAYeCTBEHHOTO
BOJOCHAOKEHWSI, HEOOXOAMMOTO JIJISl YIIOBIIETBOPE-
HUS BCEX HEOOXOAMMBIX TOTPEOHOCTEH.

B ycroBusix coBpeMeHHOM )KU3HEACITSIHHOCTH,
a IMEHHO C OCO3HAHHEM CBOEH POJIH B COXPAaHEHUU
MPUPOAHBIX OOTraTCTB, K KOTOPHIM B MEPBYIO O4Ye-
peab OTHOCHUTCS BOJIA, YEIOBEK JIOJDKEH CTPEMHUTHCS
CTaTh IMOJHOIICHHBIM CYOBEKTOM BOJHOM Oe3omac-
HOCTU. A UMEHHO, BCE OOIIIECTBO B I[EJIOM M KaX bl

ero CyOBEKT JOJDKHBI OCO3HABATh HAJIUYUE YIPO3,
CTPEMUTHCS MPELYNPERKAATh U IPECEKATh UX.

Jlronm — 6a30BBIN MOTPEOUTENH BOJHBIX PECYp-
COB, IMEHHO OHH OILYIIAlOT Ha cebe 00bIe OTKIIO0-
HEHHS B 3TOM BOIIPOCE, KaCalOIINECs] H3MEHEHUI B
3I0pOBBE, YA00CTBAX, MUTAHUKM U Ip. B 310 CBsI-
3M, TpaXkIaHe JOJDKHBI OCO3HABATh, YTO YHCTO MO-
TpeOUTENbCKUE OTHOLICHHUS HE MOTYT IIO3UTHUBHO
CKa3aTbCA Ha XU3HU €ro IMOTOMKOB, pasABUHYTH
PaMKH CBOETO MBIIUICHUS O TI00aIbHBIX 00bEMOB
U CTPEMUTBCSI COXPAHATH NPUPOJHbIE LICHHOCTH B
paMKax cBOei moBCceIHEBHOM xu3HU. Bosa — rias-
HBIH (haKTOp, KOTOPHIH Yepe3 U3MEHEHHE KIUMara
BO3JICHCTBYET HA 3KOCUCTEMY 3€MJIM U TEM CaMbIM
Ha KU3HEOOECIICUeHHOCTB JIFOJICH.

OrpomHast poiab B oOecriedyeHUH BOIHON 0Oe3-
OMAaCHOCTH NPHUHAIJICKUT OOIIECTBEHHBIM HMHCTH-
TyTaM B JIMLEC O6HIeCTBeHHLIX JOKOJIOTHYECKUX H
WHBIX OpraHu3ali MEXIyHApOJAHOTO, HAIMOHAb-
HOT'0, pErHOHaJIbHOrO ypoBHei. Kpome Toro, stum
JOJDKHBI 3aHUMATbCs HAYYHBIC OpraHu3aluu, ACs-
TEJILHOCTh KOTOPBIX HampaBieHa Ha pa3paboTKy U
BHE/IPEHUE B IIPOM3BOJCTBO SKOJIOIMUECKUX «3€JIe-
HbIX» TexHoJjoruil u np. Kpome toro, B Hacrosiee
BpEMs YBEIIMUMBACTCS POJIb CAMUX MPEANPUSATHN 1
IIPOM3BOJCTB, aKTMBHO BKJIIOYAIOLIMXCS B IIPOLEC-
CbI OEPEKHOTO UCIIOJIL30BAHMUS PUPOJIHBIX peCcyp-
COB, CTUMYJIMPOBAHHMS «3€JICHBIX» TEXHOJIOTHH, Qu-
HaHCHUPOBAHMS HAayYHBIX NPOCKTOB M COLUAIBLHON
3allUThbl HACCJICHUS, B TOM YHCJIIC 06ecnequI/I${ BO-
JIOCHA0KEHUEM, OYHCTHTEIBHBIMU COOPYKEHUSIMU
u mp.

2. TocynapctBo Kak CcyOBeKT, obOecrednBaro-
MK BOJHYIO 0€301acHOCTb.

CrnenyeT OTMETHTbh, YTO B HACTOALIEE BpeMs
MPOUCXOAUT NEPEOCMBICIICHHUE IOHATHA W IIpH-
3HAaKOB TOCYJapCTBa, HO BMECTE C TEM HHUKTO HE
ocrnapuBaeT (YHKIHMH TOCYyAapcTBa, K KOTOPBIM
MPHHATO OTHOCHTBH, MPEXKAE BCEro, (QYHKIUU
yIpaBieHHs U 3auThl. Tak, mo MHeHHIO A.A. Ky-
KOBCKOT0, «['0cymapcTBO mpezcTaBisieT coo0n au-
HAMHUYHYIO CUCTEMY, YCTAHOBJIICHHYIO OOIIECTBOM
JUTSL BBITIOJTHEHUST QYHKIMH 3alUTHl M yIPaBICHUS
[IOCPEACTBOM COOCTBEHHOI'O ammapara yIlpaBiie-
HUS, KOTOPYIO YCIIOBHO MOYKHO OBIJIO HAa3BaTh «TO-
CyIlapcTBO JUIsl 001IeCTBa», U BOJIIOLUOHUPOBAB-
LIYIO B CAMOCTOSITEIIbHYI0, HE3aBUCUMYIO CUCTEMY
«CIAUHOC Irocy1apCTBO», aBTOMATUYCCKHU BBIITIOJIHA-
IOLTY10 (DYHKIUH 3aIIUTHl OT BHEITHUX M BHYTPEH-
HUX yrpo3» [8].

B cuiny cnenmdukn cBoelr opranuzanuu, 060-
CHOBaHHOM, IPE3KE BCETO, BO3IOKEHHBIMH Ha HETO
(YHKIMSIMH, TOCYZapCTBO 00IaaeT CHelnaaIbHbIM
MEXAaHU3MOM 3allluTHhI, O6eCHe‘IeHI/IH, yHpaBJICHUA,
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B YHCJIe KOTOPBIX 0CO00 CIIEAYET BBIICIUTH MEXa-
HU3M o0ecTieueHus] HallMOHAIFHOW Oe3011acHOCTH.

MexaHusMm oOecrieueHns HaMOHAIBLHONH Oe3-
OMACHOCTH CIENYET paccMaTpuBaTh Yepe3 MPU3MY
TOCY/IapCTBEHHBIX OpPTraHoB. [ 'ocynapcTBO, SBISISCH
OCHOBHBIM CYOBEKTOM OOecrieueHHs HaluOHAIb-
HOI 0€30MacHOCTH, BBICTYIIAET €€ rapaHTOM H, Cle-
JIOBAaTEIbHO, OCYIIECTBISIET OCHOBHBIE (DYHKITHH
OpraHu3aly U PyKOBOJCTBA B JaHHOU cdepe ae-
ATEIBHOCTH.

MexaHn3M — 3TO KOMIUIEKCHOE TIOHATHE, KOTO-
poe BKJIIOYAET B cesl BeCh HA0Op OpraHU3aI[OHHBIX,
HOpPMaTHBHBIX, MAaTEPHATIBHBIX M BCEX JPYTHX CIIO-
co0OB U cpeACTB o0ecTieueHNs] HAIMOHAIBHBIX MH-
TEPECOB CTPaHbI, B YUCIE KOTOPBIX 0CO00 clenyer
BBIIEJNTHh CHCTEMY TOCYAAPCTBEHHBIX OPraHoB, C
MMOMOIIIBIO KOTOPBIX OOECIIeYMBAETCS yCTpaHEHHE
WIM HeWTpanu3alus yrpo3 HallOHAIBHBIM U TOCY-
JTApCTBEHHBIM UHTEPECAM.

B cucremy Takmx opraHoB, IMPU3BaHHBIX 00e-
CIIEYUTh BOJHYIO 0€301acHOCTb, CIIEYEeT OTHECTH:
IIpesunenta, Ilapnament, IIpaButensctBo, CoBer
oesonmacHoctr nipu Ipesumente PK, Komurer Ha-
moHaNBHOH Oe3omacHocTr PK, cenmanusuposan-
HOE MUHHUCTEPCTBO U ero BenomcTaa (Komwurer no
BOJIHBIM pecypcaMm u JlemapramMeHT TpaHCTpaHWY-
HbIX peKk MHHHCTEPCTBA CENBbCKOTO X03siicTBa Pe-
cnyonmukn Kazaxcran), KoMuteT sKonornyeckoro
peryimpoBaHusl U KOHTPOJsT MUHHCTEPCTBA DHEP-
retuku PecryOnuku KazaxcraH, Ha KOTOpbIE HEMo-
CPEACTBEHHO BO3JIOKEHA 00513aHHOCTD PEryJINpOBa-
HUSl BOJHBIX TPABOOTHOIICHHA, a TAKK€ MECTHBIC
WCTIOJTHUTEIbHBIE W TPENCTaBUTENbHbIE OpraHbl
BJIACTH PECHyOJIMKH, CyAbl U WHBIC MIPABOOXPAHH-
TeJbHBIE OpraHbl. [Ipr 3TOM ciemyeT OTMETHTb, 9TO
BO/Ia, KaK YK€ YKa3bIBaJIOCh paHee, NMEeeT 3Ha4H-
TEJIbHOE BIUSHUE HA YKOHOMHUYECKOE U COLIUAIBHOE
pa3BUTHE U caMo cyIecTBoBanne obmiectsa. CooT-
BETCTBEHHO, JIAHHAsI CUCTEMa JIOJDKHA OBITh JIOTION-
HEHa ellle ¥ TAKUMHU OpraHaMu, Kak MUHUCTEPCTBO
HanroHasbHOM 3koHOMUKH PK, CanutapHo-snuje-
MHUOJIOTHYECKas ciry’k0a MUHHCTEpCTBa 3ApaBOOX-
panenusa PK, Komuter no upe3BpluaiiHbIM CUTYaIU-
ssM MuHuctepcTBa BHyTpeHHUX Aell PK.

Kpome Toro, ocobo crneayer BBIACINUTD, HA HAII
B3IJIA/I, JIEATENBHOCTh MMHHUCTEPCTBA HWHOCTpaH-
HBIX e PecrryOnmmkn KazaxcraH, Tak Kak penieHne
BOIPOCOB TPAHCTPAaHUYHBIX PEK 0CO00 aKTyalbHO
JUTsl Hallel cTpaHsl. B 3T0if cBA3M B JaHHOM MuHU-
CTEpCTBE CO3/1aHO W (PYHKIMOHHUPYET YTIpaBICHHE
HIOC wu tpancrpann4HbIX pek [emapramenrta o0-
11€a3MaTCKOr0 COTPYAHNYECTBA, YTO TaKkKe CBUJIE-
TEIBCTBYET O BAXKHOCTH BOIIPOCA TPAHCTPAHHIHOTO
BOJIOIIOJIB30BAHUs. DTO OBUIO BBI3BAHO TEHIEHIIU-
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SIMH MUTHOPUPOBAHUSI TIOMBITOK YCTAHOBJICHUS He-
KOTOpBIMU cocenssMu KazaxcraHa Ha MPOTSKEHUH
MHOTHX JIET PEKHUMA MOJIb30BaHUS TPAHCTPAHUYHBI-
MU BOJIHBIMHU PEKaMH Ha OCHOBE TIPUHITUIIOB K HOPM
MEXITyHApOIHOTO MpaBa

Kaxnaplii u3 3TUX OpraHoB, B paMKax BO3JO-
JKEHHBIX Ha HEro O0O0s3aHHOCTEW, OO0ecIeuynuBacT
pelIeHre BOMPOCOB 3alTUTHl HAITMOHAIBHBIX, 00IIIe-
CTBEHHBIX M JINYHBIX HUHTEPECOB B c(hepe KaueCTBEH-
HOTO W KOJIMYECTBEHHOTO BojocHaOxkeHus. [lpu
9TOM pelIeHue MpodIeM B chepe BOAOIIOIH30BAHHUS
OCYIIECTBJISICTCS Yepe3 MPUHITHE 3TUMH OpraHa-
MU HOPMAaTHUBHBIX aKTOB OOIIETO W CIEIHAIBLHOTO
xapakrtepa. [Ipu 3TOM ciemxyer OTMeTHTb, 9TO KPYT
pErJIaMeHTUPOBAHHBIX BOIPOCOB, MPHUHUMAEMBIX
STUMH OpPTaHaMU, pa3HOOOpa3eH, HaunHas OT pele-
HUS MHIUBUYATbHBIX BOIIPOCOB BOJOCHAOKEHUS U
3aKaHYMBasl PEIICHUEM MEKYHAPOIHBIX MPOOJIeM,
HampuMep pa3rpaHHyYCHUEM TI0Jb30BaHUS TPAHC-
TPaHUYHBIX BO/I.

B 3aBucumocTu oT crienu(UKK peryIupoBaHus
pelieHre BOMPOCOB BOJIHOW Oe3omacHOCTH Oa3u-
pyeTcs Ha TPakJaHCKOM, SKOJOTHYECKOM U HHOM
3aKOHOJIaTeNIbCTBE. BMmecTe ¢ TeMm, 0c000 crieayer
BBIJICTIUTHh BOMPOCH MEXKIyHAPOIHOTO 3aKOHO[a-
TENbCTBA, KOTOPhIE HAOMPAIOT Bce OONBIIYIO aKTy-
AIBHOCTh M 00CCIICYMBAIOT PEIICHHUE Psijia BaYKHEH-
IIUX MIPOOJIEM JUTsl SKOHOMUKH CTpaHbL. Tak, BOJHbIC
pecypebl Kazaxcrana 3a nociennue 50 jieT cokpa-
THIHCH Ha 20 MIIpa M, M 3TOT MPOIECC MPOTOIIKA-
etcsi. CBSI3aHO ATO C TE€M, UTO MOYTH BCE PEKH Y HAC
TpaHcrpanuussle. Bogneie pecypesl Kazaxcrana B
CPEeHUH TI0 BOIHOCTH TOA cocTanisior 100 km?, u3
KOTOPBIX TOJBKO 56 KM® (hOPMHPYIOTCS HA TEPPH-
TOPHH PECIYOIHKH, a OCTANbHOW 00beM (44 km?)
MOCTYMaeT M3 COMpEACIbHBIX rocyaapcts: Kuras
— 18,9 km*; V30ekucrana — 14,6 km*; Keipreizcrana
— 3,0 km?; Poccuu — 7,5 kv?. TTo BomooOecreueHHo-
ctu KazaxcraH 3aHMMaeT OJTHO M3 MOCICIHUX MECT
cpemu crpan CHI'. Y aenpHast BogooOecnedeHHOCTh
paBHa 37 ThIC. M U 6 TBIC. M® Ha OJHOTO YEIOBEKA
B roa. g cpaBHeHus:: B KbIpreizcrane coOTBET-
ctBeHHO 245 Thic. M* Ha 1 kM? 1 11 763 Thic. M* Ha
OJTHOTO YelloBeka [9].

B kauecTBe mprMepa MOXKHO MPUBECTH B3au-
mocotrpyanuuectBo ¢ Kwuralickoit  Hapoanoit
PecrryOnmkoii, KoTopasi «HE TOJBKO OTKa3ajach
MIPUCOCIUHUTHCS K IBYM OCHOBOIIOIArarOIIIMM MEXK-
JlyHapOJHBIM corjamieHusiM — KoHBEeHIUM 0 TpaBe
HECYJIOXOJIHBIX BHJIOB HCIIOJIb30BAHUS MEXTyHa-
ponHbIX BogoTokOB (1997) u KonBeHinu 00 oxpaHe
Y WCIIOJIb30BAaHUM TPAaHCTPAHUYHBIX BOJOTOKOB H
MEXIyHapoaHBIX 03ep (1992), Ho u HacTamBaeT Ha
PEryJIMPOBaHUN TPAHCTPAHUYHOI'O BOJIOTOKA IYyTEM
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MIPOBEJIEHHSI TOJBKO JIBYCTOPOHHHUX IEPETOBOPOB,
KOTOpBbIE, KAK MM0Ka3aJla MPAaKTUKA, HE Tal0T KaKUX-
60 3HAYNUTENBHBIX PE3yJIbTaTOB IO JAHHOW MpO-
Ooneme. B 3Toil cBSI3M HAaNOMHIO, YTO JOKYMEHTBHI
OOH 1o »To# TIpoOIIeMaTHKE ITOAIUCAIIH JIUIIE 37
CTpaH, a paTuuIHUpoBaiy Iuik 20, IpudeM cpenu
YYaCTHUKOB corjameHus HeT Kuras, KoTopslii Bo-
o0I11e HUKOT/Ia He WMeJ HUKAaKHX JOTOBOPOB C Ka-
KOH-TNOO0 CTpaHO O TpaHCTpaHUYHBIX pexax» [10].

[Ipobnema TpaHCTPaHUYHBIX PEK paccMaTpUBa-
ercst U pemiaetcsi Kuraem B COOTBETCTBUM € OJHUM
W3 BEAYILIMX MPUHIIMIIOB CBOE BHEIIHEN MOJUTHU-
KM — IPUHIUIIOM PErHOHAIN3Ma», YTO O3HAYAET
JKeJaHUe MPaBUTEIbCTBA JAHHOIO TOCYIapCTBa 3a-
KITFOUEHHSI MHIUBUIYAIBHBIX JOTOBOPOB C KaXK/IbIM
rocynapctBoM. Tak, mo MEHeHuto T. MamblpanmoBa,
«mo3unusi Kurast mo TpaHcrpaHnyHBIM pekaM 00y-
CJIOBJICHA B TNEPBYIO OYepesab IUIaHAMM IMpeBpalie-
Husl CHHI3AHA B PETHOHAIBHBIN M TOPTOBBIM LIEHTP
B LleHTpasibHON A3WU C JaTbHEHIINM pacipocTpa-
HeHueM BiusHus 1 Ha Cpemganii Boctok» [11].

Boansie otHomenust mexny Pecnyonukoii Ka-
3axctaH u Kuraiickoit Hapomnoit PecryOnuku pe-
rynaupytotres CornameHueM 1Mo BOIpocaMm COTPY-
HUYECTBAa KacaTelbHO HCIOJIb30BaHMS M OXPaHBI
TpaHCTpaHUYIHBIX pek oT 10 centsOps 2002 r. 3a
Ne 989. B uucnie mocienHuX COTJALICHUA MEX]TY
HAIIMMH TpaBUTeNbcTBaMH Obuio  CornameHue
mexnay llpaBurensctBom Pecrybnmukn Kazaxcran
u IIpaBurensctBoM Kuralickoit Haponnoii Pecmy-
OMMKM O COBMECTHOM pa3lielie PecypcoB TpaHc-
rpanuuHbiXx pek Wnm u Uptenma k 2014 rony ot
12.09.2011 rona, B 1IeJIOM Ha CETOMHSIIHMI JICHD C
Kuraem nmoamucano 5 MeXIpaBUTEIbCTBEHHBIX CO-
[JIAIIEHUN O TPAHCTPAHUYHOM BOJOINOIb30BaHUU.

B cBoto odepenp, B MEXIyHApOIHOM TpaBe HE
CYIIECTBYET HMKAaKUX 3alpPETUTEIbHBIX WM Orpa-
HUYUTENbHBIX MOJOKEHUN Ha UCIOJb30BAHHE BO-
JTHBIX PECypCOB peK B TPaHMIIAX TEPPUTOPUHU CBO-
ero rocynapcrsa. BogHble OTHOIIEHHS CTpoATCA
TOJIBKO Ha OCHOBE B3aMMHBIX JOIOBOPEHHOCTEH.
U nonp3ysich dTHMHU TIpoOesiaMu MEXTyHApOIHOTO
npaBa, KuTail MOCTOSHHO HapylIaeT JOrOBOPEH-
Hocth ¢ Pecrrybnmkoif KazaxcraH, HaBsi3bIBasi CBOH
TpeOOoBaHMS.

B aT0#i cBA3M, MO MHEHUIO psAJa YUYEHBIX, Ta-
Kas no3uuus Kuras uypeBaTta AJis Hac CieAyOLUMU
npobyieMamu:

1. Caenyer 0KuAaTh YMEHBIIEHUSI BOJHBIX pe-
cypcoB B Oacceitae pexu Mptemr: k 2030 rogy Ha 8
Ky0. kM, k 2040 rogy — Ha 10 ky0. kM, k 2050 roxy
—Ha 11,4 ky6. xm. Bce 310 puBeneT, Bo-IiepBBIX,
K 3HAYUTEIHHOMY CHIDKEHHIO BBIPAOOTKH JJIEKTPO-
sHeprun Ha Kackane ['DC na Upteime mo 25% x

2030 rogy u 1o 40% k 2050 roxy. 310 TakxKe OyAeT
Croco0cTBOBaTh (PaKTHIECKOMY TPEKPAIEHHUIO CY-
noxozactra B PK Ha aToii peke ¢ 2020 rona.

2. JlaHHas cUTyauusi IpUBEACT K NPAaKTHUECKON
Jlerpajialiiy KaHajaoB, Bogoxpanwmmn] (byxTtapMuH-
ckoe u lllynsOuHCcKoe) Ha TeppuToprn Kazaxcrana,
MUTAIOMIMXCS U3 p. UpThIm.

3. Ilpousoiier yxyIlIEeHUE KauecTBa IOBEPX-
HOCTHBIX BOJ 1 3arps3HCHUEC MOA3EMHBIX BO/I.

4. B ciyuae, ecau HauHETCS MacCHPOBAHHBIN
3a00p Box Upteimma co croponsl Kurast, To pyciio
Wpreima Ha Beell Tepputopun Kazaxcrana u o T.
OMCcKa MOXKET CTaTh LENbI0 OOJIOT M CTOSYHUX BOI.
[lonsiTHO, YTO 3TO MPUBEAET K KATACTPOPUISCKOMY
YXYALIEHUIO HE TOJIBKO SKOJIOTHYECKOW, HO M KO-
HOMHYECKOH CUTyalluu B JAHHOM PErHOHE.

5. Peasnnzanus ninanos KHP no yBennuenuro 3a-
6opa Boja UpThiia mocpeJcCTBOM KaHAIOB U IPYTHX
THIPOTEXHUYECKUX COOPYKEHUHN MPUOITU3UT BBICHI-
XaHHWE B NIEPBYIO ouepeb o3epa 3aiicaH, MUTAroIIe-
rocst BojamMu 3Tou pexu [11].

He mMenee c10HBIMH ¥ OTKPBITBIMU OCTAIOTCS
BOIPOCHI B3amMooTHoIIeHus Kazaxcrana c¢ napy-
MMHU COCCACTBYIHOLIMMU TOCyJapCTBaMH B OTHO-
IIEHUH COBMECTHOTO BOJOIOJIB30BaHUA. Bee 3o
B COBOKYITHOCTH CO3/Ia€T CIEAYIOINN, Ha Hall
B3IUIsi], 0A30BBIM DJEMEHT BOAHON 0€30IMacHOCTH
— yrpo3sl BojHOW Oe3omacHocTu. CymiecTByeT
YCTOHYMBOE MHEHHE O TOM, uTO B LleHTpanbHOU
A3uu Ha3peBaeT BOWHA HOBOTO THIIA — BOIfHa 3a
BOJIHBIE PECYPCHI.

B cootBerctBuu ¢ 3akornoM PK «O HanmoHab-
HOH Ge3omacHOCTH», MOJA yrpo3aMH MPUHATO MO-
HUMAaTh «COBOKYIHOCTb BHEUIHMX M BHYTPEHHHX
(hakTOpOB (TIPOIECCOB U SIBICHUI ), MPEMATCTBYIO-
X HJIKW MOrymux IMPEIATCTBOBATH peain3alvn
HaMOHANBHBIX HHTepecoB Pecrnybnmukm Kazax-
cran» [6]. B nanHOM citydae, yrpo3sl BOJHOM 06€30-
MACHOCTH — 3TO BHELTHHE U BHYTPEHHHUE (aKTOPHI,
NPENATCTBYIOINE WIM MOTYIIME NMPENsITCTBOBAThH
WHTEpecaM BOJIHON Oe3omacHocTH Pecmybnukn
KazaxcraH.

Hcxonst u3 BbIlle U3I0KEHHOTO, CIEAYET Cle-
JIaTh BBIBOJ O TOM, 4To /iiist KazaxcraHa kak Boj103a-
BHUCHMOTO T'OCY/IapCTBa YIpO3bl BOJHOM 0e301macHo-
CTH pa3rpaHMYMBAIOTCS HA BHEIIHUE ¥ BHYTPEHHHE,
TP ATOM BHEIIHWE YTPO3bI MPEBAMPYIOT HAJl BHY-
TPEHHUMU.

AHanu3upysl CHUTyalui0 € TPaHCTPaHUYHBIM
BOJIONOJIb30BaHUEM B LIEHTPATHHOA3UATCKOM PETH-
one, M.b. Cyneiimen cuntaer, uto «I maBHast yrpo-
3a 0E30MaCHOCTH PErHOHA B CBETE HCIOJIb30BAHUS
BOJIHBIX PECYPCOB JIS)KUT B BOSHUKHOBEHHUH YTPO3BI
COIIMAaJIbHBIX HOTpHCGHI/Iﬁ B rocyaapCrBax co BCEMU
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BBITEKAIOIIMMHU OTTYy/la MOCIEACTBUSMU: MOJUTH-
YECKUMHM:

— BO3MOXHOE
CTpOs TOCYAapCTBa,

— TOSIBICHHE «TPEThEHl CUIIbD), MMOINBITAIOIICH-
csl AecTabMIIM3NPOBaTh CUTYAIMIO C ONPECICHHBI-
MU 15 ce0sl BBITOAaMH,

— yrposa mpUTOKa OEXKEHIEB Ha TEPPUTOPHIO
JIPYTHUX CTpaH PernoHa,

— yrpo3a BO3HMKHOBEHHS ITHMYECKOTO KOH-
¢bukTa

Y DKOHOMHYECKUMHU:

— Ppe3Koe COKpallleHUE BHIMYCKA CEIbCKOX03M-
CTBEHHOH NPOAYKLMH,

— COKpallleHHEe HCIIOJNb30BAHUS
reTuky u ap.» [12].

HccnenoBarenb NOJUEPKUBAET POJIb BOJBI KAK
MIOJINTUYECKOTO UHCTPYMEHTA, KOTOPBIA B TOM MU
WHOW CTENEHHN MOXKET BIUATH U PEaJIbHO BIUSIET HA
MOJUTUYECKUE ACHEKThl Pa3BUTHSI peruoHa. Jlei-
CTBUTEIHHO, BOJHAS ITPOOIeMa BICUET 3a CO00 11e-
JIBI KOMIUIEKC MPO0JIeM, KOTOPBIM BBITEKACT JPYyT
U3 Apyra —3TO U SKOHOMUYECKUH, U COLIUAIIbHBIN, U
MOJUTUYECKHUI aCTIEKTHI.

Oco3HaBasi aKTyaJIbHOCTh U TITyOHHY POOIEeMBbI
BOojHOI Oe3zomacHocTH, [lpaButenscTBoM Pecrry-
6ommkn Kazaxcran nmpuHaHHMaeTcsl KOMILIEKC Mep,
BKJIIOYAIOMIMX B c€0sI M HALIMOHANBHBIN, H MEXIIpa-
BUTEJbCTBEHHBIN YPOBHHU.

Ha mexyHapoqHOM ypOBHE 3aKJIIOUEH IEJIbIH
PSA COTJIAIIEHNH, PEMIAIOIINX BOIIPOCH COBMECTHO-
ro BOJIOIOJIb30BaHUs. B uncie nocineHux cieayer
OTMETUTh MeXAyHapOAHbIN TOTOBOP MEXAY A3zep-
Oaitmxanom, Mpanom, Kazaxcranom, Poccueit, Typ-
KMEHHUCTAHOM, noAnucanHbiid 12 aprycra 2018 roga
B pamkax [Iaroro Kacnmiickoro cammura B AKTay.
Jansblii akt onpenenun craryc Kacnust kak mMops
C BBITEKAIOUIMMU W3 HEro nociaeacTBusMU. [IHO u
Heapa Kacrnuiickoro Mopst Teneps AETATCS MEXIY
COCETHUMHM IOCy/IapCTBAMH Ha YYacTKH I10 J10TOBO-
PEHHOCTH MEKy HUMH Ha OCHOBE MEXIYHapPOJHO-
ro npasa. 3akIIoueHre JAaHHOTO JIOTOBOpa HEOOXO0-
qumo KazaxcTrany M ¢ TOUKH 3peHUs JalbHENIIEero
Pa3BUTHUS TOPTOBBIX MyTEH PECIyOIUKH, Pa3BUTHS
pBIOOTIOBCTBA, HEIPOJOOBIYH.

HN3MCHCHUEC MMOJIUTUYCCKOT'O

THIPOIHEP-

Bonpockl BogHOH 0€30MacHOCTH  peraroTces
TaK)Ke B KOHTEKCTE pealln3alii TOCYAapCTBEHHBIX
nporpamm. IlocranoBnenuem IlpaBurensctBa Pe-
cyonuku Kazaxcran ot 13 mapra 2017 roma Ne 113
npuHATa ['OCcynapcTBeHHas Tporpamma pa3BUTHA
arponpOMBIIIIEHHOTO KoMIuiekca Pecrrybnmuku Ka-
3axctan Ha 2017 — 2021 roasl, B KOTOPOU OTMEYEHO,
yTo «B Ka3zaxcrane co3iaHbl OCHOBBI Pa3BUTHUS BO-
JTHOW OTpaciii B YCJIOBUSX PBIHOYHBIX OTHOLIEHHM
C pa3/ieJIeHUEM YIPABICHUECKUX U XO35HCTBEHHBIX
(dhynkuii. Baenpen 6acceliHOBBIN IPUHITAT YITPaB-
JeHust BOJHBIMU pecypcamm» [13]. Pemenne psga
BHYTPEHHHUX MpobieM B chepe BOAOMOJIb30BAHHUS
IDIAHUPYETCSl TIOCPENICTBOM yCHIeHUS d(PQeKTHB-
HOTO HCIIOJIb30BAaHUSI BOJHBIX PECYPCOB IOCPE-
CTBOM oOOecTieueHHs] TIONMBHOW BOAOH HeoOXoau-
MBIX UISl Pa3BUTHS CEIBCKOTO XO3SICTBA 3eMeIb
PEryJsipHOTO U TUMAHHOTO OPOILIEHUS, YITyUIIEeHHUS
MEJIHOPATUBHOTO COCTOSIHHUS M BOCCTAHOBJIEHUS Hp-
pHUTaMOHHOM HH(PACTPYKTYPHI.

3akiouyeHnne

[ToaBoas NTOTH TAHHOTO UCCIIEIOBAHUSI, CIIE/TY-
€T C/IeJaTh BBIBOJ O TOM, YTO BOJHAsI O€30IaCHOCTh
MIpeNICTaBIsIeT COO0M BaKHYIO COCTABIISFOIIYIO Ha-
UOHANBHOH Oe3onacHocTh Kazaxcrana. Ona mme-
€T CIIOKHYIO CTPYKTYpY, ONpPEACTICHHYIO POJbI0 U
3HAYUMOCTBIO BOJBI B JKM3HM YEIIOBEKa, a TaKXkKe
HaJIMYMEM CEPLE3HBIX YI'PO3 BHCIIHCTO U BHYTPCH-
HETO XapakTepa.

CuntaeMm HEOOXOANMBIM:

1) BHEAPUTH B MPABOBOE MPOCTPAHCTBO TAKOE
MOHATHS, KaK «BOJAHAs» 0E30IacHOCTh, ONPEEINB
ee KaK CJIO0XHBIH KOMIIOHEHT, HAIPSIMYIO U KOCBEH-
HO OTIPEJISIISIONINN 00ecTieueHUe eI0r0 KOMILIEK-
ca 0a30BbIX HALMOHAJILHBIX HHTEPECOB CTPAHbI;

2) HeoOX0IMMO OCO3HaBaTh KOMIUICKCHBIN Xa-
paxTep BOAHOM OE30MacHOCTH;

3) paspabotarb  e€AMHBIA  KOHIENTYalb-
HBIH JIOKyMEHT 00 oOecreueHuN BOJHON 0e3-
OITIAaCHOCTH, BKJIFOYMUB B HET'O BCC ACIICKThI I[aHHOﬁ
POOJIEMATHKHY;

4) ocymiecTBUTh HayYHOE 0OOCHOBaHUE AAHHO-
T'O IpaBOBOI'O MHCTUTYTA.
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3AEMEHTbI KPUMUHAAUCTUYECKOM XAPAKTEPUCTUKU
AOAXHOCTHbIX, KOPPYTIUMOHHbIX MPECTYNAEHNU

Cratbg MOCB4LLEHA BOMPOCaM KPUMMHAAMCTUUYECKOrO aHaAM3a MPecTYNAEeHWIA KOPPYMLUMOHHOrO
xapaktepa. AAs KasaxctaHa KOppynuusi SBASETCS OAHOW M3 BaXkKHbIX MPOOAEM, MPEensTCTBYIOLLMX
peLIeHNIO SKOHOMMYECKMX, COLMAAbHbIX M MHbBIX 3aaady. MeXXAYHApOAHble PENTUHIM MOKa3blBaloT,
4yTO YypoBeHb Koppynumu B KasaxcTaHe BbICOK. [0CYyAQpCTBO OCO3HaeT HeoOXOAMMOCTb 6OpbObLI C
KOPPYMUMen, AAS 3TOFO MPUHUMAOTCS [0CyAQPCTBEHHbIE MPOrPamMMbl, COBEPLLEHCTBYIOTCS 3aKOHbI U
MHblE MOA3AKOHHbIe aKTbl U T.A. OAHOM M3 NMPUUMH HM3KOM 3hhekTMBHOCTN 6opbObI C KOppymumeit
SBASIETCS HU3KMI YPOBEHb M3YUYEHHOCTM BOMPOCOB NMPUKAAAHOMO XapakTepa. 3a MoCAeAHee AeCATUAETHE
MoYTU HeT MyOAMKaLMIA, pPacCMaTPMBAIOLMX BOMPOCHl METOAMKM PACCAEAOBaHUSI KOPPYMUMOHHbIX
NMPECTYNAEHUI, HET PEKOMEHAQLMI MO TAKTMKE MPOBEAEHNA CAEACTBEHHbLIX AENCTBMIA B 3aBUCUMMOCTU
OT CUTyaumii MpuM pacCAeAOBaHUM U T.A. MeTOAOAOIMSI UCCAEAOBAHMS CTaTbW BKAIOYAET B cebs
NPVHLUMIMbBI MICTOPUYECKOTO M CUCTEMHOIO MOAXOAOB K QHAAM3Y M3yUaeMblX KOPPYMLUMOHHbBIX AESHWIA.
B crathe Takxe MCMOAb30BaH KOMMAEKC OOLLEHayYHbIX METOAOB MCCAEAOBAHMS, WCTMOAb3YEeMbIX
B TEOPEeTMYECKMX MCCAEAOBAHUSX M BKAIOYAIOWMX B Cebsl aHaAM3, CUMHTE3, MHAYKLMIO, AEAYKLMIO,
CUCTEMHBIN aHaAM3, opmaan3aumio, aHaAormio. HayuYHO-METOAOAOIMYECKYI0 OCHOBY COCTaBWMAM
3akoHbl Pecny6amkmn Kazaxcran YK PK, YTK PK, a Takxe TpyAbl M3BECTHbIX YYEHbIX-KPUMNHAAMCTOB
KazaxcraHa 1 3apy6exkHbIX CTpaH.

KAloueBble cAoBa: npecTynAeHve, KPUMMHAAMCTMKA, KPUMMHAAMCTUYECKAs XapaKTepuCTMKa,
KPUMMHAAMCTUYECKME DAEMEHTbI, KOpPYMuMs, CAEAbl MPECTYyNAeHUs, Crocobbl COBepLUeHUs
NPECTYNAEHUS, AMYHOCTb NMPECTYMHMKA, XMULEHNE, KOPPYMLMOHHbIE NPECTYNAEHMSI.
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Elements of forensic characteristics of official corruption crimes

The article is devoted to the issues of forensic analysis of corruption crimes. For Kazakhstan, cor-
ruption is one of the important problems hindering the solution of economic, social and other problems.
International ratings show that the level of corruption is high. The state is aware of the need to fight cor-
ruption, state programs are being adopted for this, laws and other by-laws are being improved, etc. One
of the reasons for the low effectiveness of the fight against corruption is the low level of knowledge of
applied questions. Over the past decade, there are almost no publications that deal with the methods of
investigating corruption crimes, there are no recommendations on the tactics of carrying out investiga-
tive actions depending on the situations during the investigation, etc. The methodology of the article
research includes the principles of historical and systemic approaches to the analysis of the studied cor-
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ruption acts. The article also used a set of general scientific methods of research, used in theoretical stud-
ies and including analysis, synthesis, induction, deduction, system analysis, formalization, analogy. The
scientific and methodological basis was made by the laws of the Republic of Kazakhstan, the Criminal
Code of the Republic of Kazakhstan, the Criminal Procedure Code of the Republic of Kazakhstan, as well
as the works of well-known forensic scientists of Kazakhstan and foreign countries.

Key words: crime, criminalistics, forensic characteristics, forensic elements, corruption, traces of
crime, ways of committing a crime, the identity of a criminal, theft, corruption crimes.
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DAEMEeHTbI KpMMMHa/\MCTM‘leCKOﬁ XapaKTepUCTUKH
AOAXKHOCTHbIX, KOPPYMNUHUOHHbIX HpeCTYI'II\EHMﬁ

Makana XeMKOPAbIK, CMNATbIHAAFbl KbIAMbICTAPAbI KDUMUHAAMCTIK TAAAQY MOCEAEAEPIHE apHAAFaH.
KasakcTaH yiliH XXeMKOPABIK, SKOHOMMKAABIK, DAEYMETTIK >KoHe TaFbl Aa 6acka MIHAETTEPAI Liewyre
KEAEpri KeATIPeTIH MaHbI3AbI MBCEAEAEPAIH 6ipi 6OAbIM OTbIP. XaAblKapPaAbIK, PENTUHITEP >KEMKOPAbIK,
AEHreliHiH >KOFapbl EKEeHAIriH KepceTin oTblp. byA peTTe MemAeKeT >XeMKOPAbIKMNEH KYPECYAiH
KAQXKETTIAIMH yFbIHAAbl XKOHE OCbIFaH Opar TYPAI MEMAEKETTIK OGaraapAamasap KabblAAaHbIM, 3aHAAP
MeH 6acka Aa 3aHFa TOyeAAi akTiAep XKeTiaaipyAe. )KeMKOPAbIKMNEH KYPECTiH TUMIMAIAIFiIHIH, TemeH
6OAYbIHbIH 6ip cebebi 6OAbIN KOoAAaHOAAbI CUMMATTaFbl CypaKTapAblH 3€PTTEAY AEHTeMiHIH TOMEHAIrI
TabbiraAbl. COHFbl OHXKbIAABIKTA XKEMKOPABIK, KbIAMBICTAPbIH TEPreyAiH SAICTEMEC] KapaCTblpbIAATbIH
6acbIAbIMAAQP >KOKTbIH KacCbl, COHbIMEH KaTap Teprey Kes3iHAeri >karaaniFa 0aiiAaHbICTbl Teprey
SPEKETTEPIH >KYPri3yAiH TakTMKacbiHa >koHe T.6. 0aiAaHbICTbl YCbIHBICTAP Aa >KOK. 3epTTeyAiH
SAICTEMECI KapaCTbIPbIAbIN OTbIPFAH >KEMKOPAbIK 9pPEKeTTEPIH Tapuxm >KOHe >KYMeAi TaAAayAblH
KaFMAaAapbiH KyparAbl. Makaaasa COHbIMEH KaTap TaAAQy, CUHTE3ARY, MHAYKLMS, AEAYKLIMS, SKYMeAI
TaAAQy, PBCIMAEY MEH YHMAECTIPYAl KypanTblH TEOPUSABIK 3epTTeyAepPAE KOAAAHBIAATBIH 3EPTTEYAiH
>KAAmMbl FbIAbIMM  KelleHi nanAaAaHbiAFaH.MakKaAaHblH, FbIAbIMM-SAICTEMEAIK Heri3iH  KasakcraH
Pecny6amnkacbitbii, KK, KP KIK, coHbiMeH kaTap KasakCTaHHbIH JKeHe LeT eAAEPAIH aTakTbl FAAbIM
KPUMMHAAMCTEPIHIH eHOeKTepi KypanAbl.

Ty¥iH ce3aep: KbIAMbIC, KpUMMHAAMCTMKA, KDUMMHAAMCTIK CUMaTTama, KpUMMHAAMCTIK SAEMEHTTep,
>KEMKOPAbIK, KbIAMbIC i3A€pPi, KbIAMbIC >Kacay 8AiCTepi, KbIAMbICKEP TYAFAChl, TaAaH-Tapak, cbibarAac

JKEMKOPADIK, KbIAMbICTapbl.

BBenenue

[IpecTyruieHust Kak coUMaIbHBbIE HETaTHBHBIC
SBJICHHUSI — 3TO (PEHOMEHBI YEJIOBEUYECKOTo 00IIe-
CTBa, COMPOBOXKIAIOIINE HCTOPHIO HYEJIOBEYECKOU
OUBUIM3AlMM Ha BceM ee mnpoTsokeHuu. Cymie-
CTBOBAaHHE IIPECTYIMHOCTH BO Bcex ee (opmax
(emnumunas Qopma, rpynmoBas, OpraHu3OBaHHas,
TpaHCHALMOHAJIbHAS) M MPOSBICHUSX (CIydaiHas,
permauBHas, npodeccnonagbHast) 00BEKTHBHO 00-
YCIIOBIIMBAET HEOOXOIUMOCTh OOphOBI C HEell W Ha
YPOBHE MPECTYMHOCTH KaK COLHAJIBHOTO SIBICHHS,
U Ha YPOBHE Ka)KI0TO KOHKPETHOro (hakTa coBep-
nieHus: npectyruieHus. [lodtoMy mpecryrieHne
BcerJa ObUIO OOBEKTOM HE TOJIBKO MPAKTHYECKOTO
NPOTHUBOJAEHCTBUS, HO U MIPEIMETOM HAYYHOT'O MH-
Tepeca, IPeJMETOM MO3HAHUS psijia HAyK: (UI0CO-
¢uH, COLMOJIOTHH, TICUXOJIOTUH, KPUMHHOJIOTHH,
YTOJIOBHOTO IIpaBa M YrOJIOBHOT'O Ipoliecca, cyaeo-

ISSN 1563-0366

HOW TICHXHWATPUU U CYACOHON METUITMHBI, CyaeO-
HOU MCUXOJOTUU U KpuMHUHAIUCTUKH (TuxomMupos,
2000: 380). [Ipu aTOM Kaxk/asi U3 HAyK MOJXOANUT K
HU3YyYEHUIO MPECTYIUIEHUS C MO3UIMN CBOEH Hayu-
HOW KOHLIENIMH, UCIIOJIb3YS CPEACTBA CBOETO METO-
JIOJIOTHYECKOI0 apceHala.

ITosiBuBIIAsicst Ha cBeT B KOHIle XIX B. KpuMUHa-
JIMCTHUKA — HAyKa O pacciel0BaHUM MPECTYIUIEHUI 110
OCTaBJICHHBIM CJI€JJaM — 32 JIECSITUIIETHSI CYLIECTBO-
BAaHUA HE TOJILKO BOOPYKHJIA MPABOOXPAHUTEIbHbBIE
OpraHbl U CUCTEMBI CYJOIPOU3BOACTBA BCETO MHpa
MHOTOYMCIEHHBIMU KPUMHHAIUCTUYECKUMHU METOZA-
MU, TT03HABATEJILHBIMU TEXHOJIOTHSIMU U CPEICTBAMU
OOHapyKeHNUSs1, BBISIBIICHUS, (PUKCAIIAU, HCCIICIOBAHUS
CJICAIOB MIPECTYIUICHUI U UCIIOIB30BAHUS PE3YJILTATOB
9THUX UCCIICAOBAHUI JJIsl BEIHECEHHS CYACOHBIX MPH-
TOBOPOB, HO U pa3padoTajia CBOKO OOIIYI TEOPUIO U
CUCTEMY YaCTHBIX KPHUMUHAJIUCTUYECKUX YUYEHUM U
teopuii (ITantenees, 1982: 69).
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B xpuMuHanucTHUEeCKOW KOHICHIMH IPECTy-
IUICHHS JIIOOBIE TIPOIIECCHl, B3aUMOJICHCTBHS B Ma-
TepHUaJIbHOM MHPE BCET/Ia OCTABJISIOT CIIe/Ibl, a Mpe-
CTYIUICHHUE — 3TO MPOIECC, ATO B3aUMOJCHCTBUE,
OCYLIECTBIISIEMOE B MaTepuanbHOU cpene. Kaxnas
chepa HaydHOTO MO3HAHUS B 3aBUCUMOCTU OT Iie-
JIeH, 3a/1a4 BBIACNACT 3HAYMMBIC 1J151 HUX 3JIEMEHTHL.
B kpuMuHaIUCTHUECKON JIUTEpPAType MO ATOMY BO-
IIPOCY MHOTO JIET BEAETCS TUCKYCCHS, YTO CIEAyeT
OTHECTH K KPUMHUHAJIUCTUYECKU 3HAUMMBIM 3Jie-
MEHTaM — MPECTYITHUKA, TIOTEPIIEBIIET0, OKPYKAF0-
LIYIO CpeNy, OpyIusi, CPEACTBA U T..

Lenv oannoti cmamvu — MPOBECTU aHAIH3 CO-
JepKaHHs KOPPYIIIMOHHOTO JISSTHUS [T OTIpeiesie-
HUA DJIEMCHTOB, MMCIOIIHUX KPUMHHAJIUCTUYCCKOC
3HAQUCHUE U BIMSIONIMX HA TAKTUKY paccieioBa-
Hus. COINIacCHO KPUMHUHAIMCTHYECKONW KOHUEMIUU
npecryndas ACATCIIbHOCTb, B TOM YHMCJIC KOPpPYII-
LIUOHEPA, OTPAKACTCS B OKPY KaIOLIECH MaTepHUallb-
HOH oOcraHoBKe. [IpomeccyanbHas NeATEIBHOCTD
clleioBaTeNIsl 3aKIIF0YaeTCsl B TpaHCPOPMaI|H Clie-
JIOB OTPaKCHUS B JOKA3aTCIbCTBEHHBIM MaTepHal.
OOHapyKeHHe JT0Ka3aTeNbCTB 3aBUCHT OT IMPHUPO-
Il CJIENOB OTPaKEHHsSI, MX CBOMCTB, T.€. KPUMHU-
HaJTUCTUYECKOM XapaKTEPUCTUKH KOPPYMLIHOHHBIX
npectymieHuid. B craTbe packpbiTa KpUMHHAIN-
CTHYECKasl XapaKTePUCTUKA, COCTOAIIAs U3 CIIEJ0B
OTpaXCHUSI KOPPYIMIIUOHHON JCSITEIBHOCTH B OKPY-
JKaroliel MaTepuagbHOM cpejie.

B pesynemame uccredosanuii TOKa3aHO, YTO
KPUMHMHAJIUCTUUECKA  3HAYUMBIMH  3JIEMEHTaMU
KOPPYNIIHOHHBIX TPECTYIUICHUN CJIeyeT CUUTATh:
CUCTEMY JIaHHBIX O JIMYHOCTU KOPPYHLIMOHEPA U EI'0
COYYaCTHUKAaX;, CHUCTEMY JaHHBIX O Croco0e mpe-
CTYIUICHHUS (TTOATOTOBKY, COBEPIICHUS W COKPBITUS
MIPECTYIIEHUs); CUCTEMY JaHHBIX O MECTE COBEp-
IICHHS TPECTYIUICHUs (MECTO, BpeMs, 00CTaHOBKA)
Y CJIeIOBOW KapTHHE; CHCTEMY JTaHHBIX O MPOTHUBO-
JIEHCTBUU PACCIICIOBAHUIO0, B KOMILICKCE DTU JaH-
HBIC ONPEACIISAIOT TAKTUKY PaCCICI0BAHUS.

OcHOBHAA YacTh

CucremMa AaHHBIX O MPECTYNHOM NEATEIbHO-
CTH TMO-pa3HOMY IMPEJICTABICHAB PA3JIMYHBIX HC-
tounukax. H.A. CenuBaHOB, OJHMM U3 TEPBBIX
0OpaTUBIINI BHUMaHHE Ha KPUMHUHATUCTHYCCKUE
B3JICMCHTBI HpeCTynHeHHﬁ, CUHUTACT, YTO OHA BKJIIO-
4aeT «JT00bIe 00CTOSATEIBCTBA PACCIICyEMOTO Mpe-
CTYIUICHHSA U, O0Jiee Toro, (hakThl, KOTOPBIE, CTPOTO
TOBOPsI, HE OTHOCSTCS K YUCITY 0OCTOSTEIBCTB Mpe-
CTYIUICHHUS, IIPH YCIOBUHU, KOHEYHO, €CITH OHU CIIO-
coOcTByrOT paccienoBanmuio» (CenuBanos, 1977:
36-41).

HexoTroprsie aBTOpPBI B UHUCIIO KPUMHHAIHUCTHYE-
CKHX 3JIEMEHTOB BKIJIIOUAIOT M JpyTHe crenudude-
CKH€ DJIEMEHTHI JUIsl JAaHHOTO BUA MPECTYIUICHUH.
[Mpodeccop Mxakumes E.I'. BKIOUMI B CTPYKTY-
Py TpecTyIUIeHHs Takne, Kak 00CTaHOBKa, MPH KO-
TOpOW OBUIO COBEPIICHO MPECTYIUICHNE, CII0co0 H
MEXaHHU3M €r0 COBEPIICHHUS, THITMYHBIEC CIIEABI, KO-
TOpbIE MOTJIM 00Pa30BaThCS B MPOIIECCE COBEpIIIe-
HUS TPECTYIJICHUS, U MECTa X JIOKAIU3aluu, TH-
MOJIOTHYECKHE KauyecTBa JMYHOCTH NPECTYIHHKA,
BO3MOJKHBIE YJIOBKH TPECTYIMHHKA IS COKPBITHS
CJIEJIOB COBEPUICHHOTO TNPECTYIUIEHUS U XapakTep
B3aMMOOTHOILICHUH MEXIy MOTEpHEeBIIUM MU Ipe-
CTYITHUKOM, HanOoJjee BepOATHBIE CBUETENH, (hak-
TOPBI, BIHSIONIME HA (POPMHUPOBAHUE HX TTOKA3aHUH,
MOCJEACTBUSL mpecTymieHnd u T.4. ([xakuies,
1987: 34-35).

OTCyTCTBHE €AMHOTO MOJAXO0AAa K MOHMMAHHUIO
3HAYEHUS] KOKAOTO 3JIEMEHTa AaeT OCHOBAHHS IS
MIPEIMONIOKEHMsI, YTO B HayKe JI0 CHUX IOp TIpo-
JIOJIKAETCsl IPOIIECC UX TBOPUYECKOTO OCMBICIICHUSI.
Ecnu ucxoaute M3 mOTpeOHOCTEH cieCcTBEeHHON
MPAKTHKH, TO CJIEIyeT 3aMETHUTh, YTO BCE CBEJle-
HUS, COZeprKalrecs B KaXJIOM KPUMHHAJIHCTHYE-
CKU 3HAYMMOM 3JIEMEHTE MPECTYIUICHUH, JOJKHBI
MIPEJICTABIATE COOOW HayYHO OOOCHOBAHHBIE TaH-
Hble 00 0OCTOSTENBCTBAX, TUITMYHBIX JUIS TPECTY-
TUIGHUH KOHKPETHOTO BUJA WM Tpynnbl. Breiaere-
HUE KPUMUHAIMCTHYECKN 3HAYUMBIX DJIEMEHTOB B
CTPYKType TPEeCTYIJICHUS JIOJKHO OBITh BBI3BAHO
NOTPEOHOCTAMU TPAKTUKA M €0 JKE OINpPaBIaHO
(Mo3roseix, 2002: 146)

Takum 00pa3om, ¢ Halled TOYKW 3pEHUs], KpH-
MHUHAJMCTUYECKH 3HAYUMBIMH 3JIEMEHTaMU KOp-
PYNIMOHHBIX MPECTYIICHUH CIIEyeT CUUTATh: CH-
CTEeMY JaHHBIX O JIMYHOCTH KOPPYIIIMOHEPA U €ro
COYYaCTHUKAaX; CHCTEMY JAAHHBIX O CIIOCO0e Ipe-
CTyIJIeHHus (TIOATOTOBKY, COBEPIICHUS M COKPBITHS
MIPECTYIJIEHH); CUCTEMY JaHHBIX O MECTE COBEp-
LICHUS MPECTYIUICHHUs (MECTO, BpeMsi, 00CTaHOBKa)
U CJIEeIOBOM KapTHHE; CHCTEMY JTAHHBIX O MMPOTHUBO-
JIEHCTBUM pacciieI0BaHUH.

0O0600mas KpUMUHAIUCTUYECKH 3HAYMMBIE dJie-
MEHTHI PECTYIUICHHS, KPUMHHAIUCTHI 00HETMHNIH
MX B TAKOM Hay4YHOM KaTEropuu, Kak KpUMUHAJIUCTU-
YecKasl XapaKTePUCTUKA Pa3IMYHBIX BHJIOB U TPYIII
npectymienuii. Kak npaBwibHO oTMmedaer lcaeB
AA.: «KpuMmuHaIuCcTHYECKasi XapaKTEPUCTHKA TIpe-
CTYIUICHUN SIBJISICTCS] TIO3HABATEIBHON HAyYHOH Ka-
TEropvei M BBHITIOIHAECT TO3HABATEIbHYIO (DYHKITHIO
B METOJMKE paccieOBaHMs TMPEeCTYIUIEHUH uepes
TaKWe METOJIbl, KaK KPUMHHAIHCTHUCCKHUI aHaJN3,
KPUMHUHAIMCTHYECKAsT KIacCU(UKAINS, THITU3AIHS
u anroputMusanus (Mcaes, 1999: 232).
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Cpenu  mpeiaraeMblX — KPUMUHAIHCTAMU
AJIEMEHTOB, KaK 001Iiee eMuHOe MHeHHE, B KAUeCTBE
OJIHOTO W3 IIEHTPATBHBIX JJIEMEHTOB CIIETYET CUH-
TaTh «CHOCO0 MpecTyruieHusD. OCHOBaHUSMU IS
(hopMUpPOBaHUS KPUMHUHAIHCTUYECKOTO TOHATHUS
croco0a MpecTYIUICHUS! SIBIISIOTCST COOTBETCTBYIO-
IIME TOJOKEHUS YTrOJOBHOIO IMpaBa, KpPUMHUHA-
JUCTUYECKOTO YYEHHsI O CHoco0e COBEpIICHHUS
MPECTYIUICHUsI, a TaKKe O0O0OOIICHUS MaTepUaioB
CleACTBEHHON W cyneOHoi npaktuku (benkwuh,
1997: 478).

KpuMuHamucTika  paccMaTpuBaeT — CIOCO0
KaK OJHY W3 3aKOHOMEPHOCTEH BO3HUKHOBEHUS
OyIoymmx JOKa3aTelbCTB, CYHTAas, YTO HMEHHO
CKBO3b TMPH3MY OIPEAEICHHOr0 Ccrocoda CTOHT
paccMarpuBaTh HH()OPMALMIO O MPECTYILICHUH
(Tony Kwok Man-wai, 2005: p.140-145).

Ha ocHoBanuu no3HaHus Takod 3aKOHOMEPHO-
CTH pa3pabaThIBAIOTCS CPEJICTBA, MPUEMbI U METO-
JIbl BBISIBJICHUS, TPYIIIUPOBKH, CUCTEMATU3ALMUH U
HCIIOJI30BAHUS ATUX JOKA3aTEIhCTB, & TAKKE KOH-
KpETHBbIE PEKOMEHAAIMM OTHOCUTEIBHO Paccieao-
BaHUSL.

WcrounukoMm HakorjieHus HH(pOpMauu o
croco0ax COBEpIICHUS TPECTYIUICHUH BCETa BbI-
CTyTIaeT MpPaKTHKA. YUYEHHE O CII0co0ax YCIOBHO
OXBaTbIBAET JBA BPEMEHHBIX Iepuona. Ilepselii —
0XBaTbIBAaCT BTOpas MojioBUHA 20 CTONETHS, BTOPOI
— HauuHas ¢ 1991 roaa, xorna B PK Hauancs mpo-
1ecc (hopMHUPOBaHUS HOBBIX IIPABOBBIX M OpraHMU3a-
[IMOHHBIX OCHOB SKOHOMUYECKOW M KpPEJAUTHO-0aH-
KOBCKOM CHCTEM.

CriocoObl COBEpIICHUS KOPPYMIIMOHHBIX TIpe-
CTYIUICHUH HOCST B OOJIBITUHCTBE CIy4YaeB IOJI-
HOCTPYKTYpPHBIA XapakTep, BKIKOYas JACHCTBUS
M0 MOATOTOBKE, COBEPIICHUIO M COKPBITHIO Ipe-
CTynHbIX AesiHuil. [loAroToBKa K COBEpIICHUIO
KOPPYHNIIMOHHBIX IPECTYIUIEHUH OCYLIECTBIAETCS
KaK JOJDKHOCTHBIMU JIUIIAMH OPTAHOB BJIACTH H
yIpaBJCHUS, TaAK U HHBIMU JIMIIAMHU, 3aUHTEpe-
COBAaHHBIMH B ONPEACIICHHBIX IEHUCTBUAX (0€3-
NEUCTBUM) HOJKHOCTHBIX Jiuil. [loaroroBka k co-
BEPILICHUIO KOPPYILMOHHOTO AESIHUSL CO CTOPOHBI
JIOJ>KHOCTHBIX JIML] OPTaHOB BJIACTH U YIPABJICHUS
BBIPA)KAETCS B CO3JIaHWU YCIIOBUH, MOOYXJaro-
[IUX TPEThUX JIUI NEHCTBOBATH KOPPYIIIUOHHBIMU
MeronaMu (Mpeajiarath B3ATKY WM MHOE BO3HA-
TpaKJICHHE, OKa3bIBATh KAKUE-JINOO0 YCIYTH U TIP.).
Kpome Toro, moaroToBka K COBEPILCHHUIO KOPPYII-
[IMOHHOTO TPECTYTUICHUS MOXET BKIFOYaTh B ce0s
MIOCTHIKEHUE JOTOBOPEHHOCTEH (JIMYHO WIIH Yepe3
MOCPETHUKOB) MEXJy CTOPOHAMH KOPPYIIHOH-
HOM JeATeNhbHOCTH (HAampuUMep, OTHOCHUTEIHHO
XapakTepa u pa3Mepa «BO3HATPAKICHUSD, Xapak-
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Tepa JeHCTBUI JOHKHOCTHOTO JIMLA U T.[.), TIa-
HUpOBaHHE crocoba, MecTa, BpEeMEHH Iepeqadn
BO3HATPXKJCHUSI WIM OKa3aHHsl KaKHX-JIHOO yc-
JyT, XapakTepa BHIMOJHEHUS WU HEBBITOJIHCHUS
JIOJDKHOCTHBIX 00SI3aHHOCTEH, CITocoda COKPHITHUS
MPECTYNHON JAEATEIbHOCTH U UHOIO MPOTUBOIEH-
CTBUS BO3MOXXHOMY pacciieIOBaHUIO.

Croco0bl TIPHCBOCHHS OFOKETHBIX CPENICTB,
BBIJICNISIEMBIX TIPU PACTIpPE/ICIICHUH Oro/KeTa WU
IIPU BBIACTICHUU OIO/IKETHBIX CPEACTB Ha TOCYyAap-
CTBEHHBIE ITPOTPAMMBI, a TAK)KE€ MOIICHHUYECTBA B
9KOHOMHYECKOH cepe (IIpU CTPOUTENBCTBE JOPOT,
noMoB, Bo3BeneHnu 00bexkToB DKCIIO, co3manuu
nH(PACTPYKTYPBl B CBOOOIHBIX JKOHOMHYECKUX
30HaX, OOBEKTOB CEILCKOXO3IHCTBEHHOIO Ha3Ha-
YeHUs W Mp.) AOCTaTOYHO Pa3HOOOpasHble — OT
MIPOCTBIX, KOTOPBIE 3aKIFOYAIOTCSI B OOBIYHOM H3-
MEHEHUH MpPEeJO0CTaBIeHHOW WH(opManmu u pac-
TpaTe IEHEeKHBIX CPEACTB Ha HE TPETyCMOTPEHHBIC
LEH, IO CJIOXHBIX, KOTOPHIE XapaKTepPU3yIOTCA
JIOJTOCPOYHBIM DTaloM TOATOTOBKH, CO3JIaHHEM
MOJICTaBHBIX (DUPM, pacrpesieiecHHeM poJiei cpean
COYYaCTHUKOB JIOJDKHOCTHOTO JHIa (Oyxrairepa,
3aMECTHTEIlsl, IPEICTABUTENS KOMMEPYECKOH opra-
HU3aUK JTUOO POACTBEHHUKA U T.H.), pa3paboTKu
SIKOOBI BBITTOJTHAEMBIX pab0T, OKa3aHUs yCIyT | TIp.,
CIIO)KHBIX CXEM TIepeBOia JICHET, B TOM YUCIIe U Ha
cyeTa B 3arpaHMYHBIX OaHKaX, KOHBEPTAI[UN BaJFO-
ToI U apyrue (Kanpxkanosa, 2006: 241).

[Ipu npucBoeHUN OIOJKETHBIX CPEICTB U MO-
LIICHHUYECTBE B SKOHOMHYECKOH cdepe Xapak-
TEPHBIM SIBIIIETCS HCIIOJIb30BaHUE OOINBIIOTO KO-
JIMYEeCTBa Pa3HBIX JOKYMEHTOB — OYXTalTEpCKUX,
0aHKOBCKHX, XO3SWCTBEHHBIX M JIPYTHX, YTO 3Ha-
YUTEIHFHO OCIIOKHSAET TIPOIeCC pacciieTOBaHUs.
Hepeaxo npecTyruieHus: COBEPIIAIOTCS ¢ Y4acTHEM
O0ankoBckux pabGotHukoB (Jlapmues, 1997: 224).
[Ipu coBepmieHNH MOIIEHHHYECTBA B SKOHOMHYE-
CKOM c(hepe UCTIONB3YIOTCS KaK 0OBIYHBIC CPEACTBA
npectyruieHus: (OOBIYHOM PYYKH JUISL TTOMJICIKH
MTO/IITUCH, YUCTBIX OJAaHKOB O(HUIMAIBHBIX JIOKY-
MEHTOB H Tp.), TaK ¥ KOMIIBIOTEpPHAsI TEXHHUKA C CO-
BPEMEHHBIMH BEPCHUSMH MPOrpaMMHOr0 obecrede-
HUSI, CKAHEPOB, JIA3EPHBIX MPUHTEPOB (B TOM YHCIIE
IBETHBIX). B pe3ynbTare 000OIICHUS YrOJOBHBIX
JICJT MOKHO BBLICTIUTH COTPSKCHHOCTh TAKUX Ipe-
CTYIUICHUH, KaK:

[IpucBoeHue OIOJKETHBIX CPEJACTB WA MO-
LICHHUYECTBO — 3JI0YNOTPEOICHNE JOIKHOCTHBIMU
[IOJITHOMOYMSIMU — COBEPLUEHUE JIEHCTBUN MO BbI-
nucke cuera-paktypsl 06e3 (pakTHUecKoro BHIMOJI-
HeHHs PaboT, OKa3aHUsl YCIyT, OTIPY3KH TOBAapOB
(TmepeBOl MEHEKHBIX CPENICTB) — IOAJENKA JIOKY-
MEHTOB, NleyaTel, ITaMIOB U OJIaHKOB.
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[IpeBplllicHHEe BIACTH WU JTOJDKHOCTHBIX
MTOJITHOMOYHI — HE3aKOHHOE TIOJy4YeHHE KpeauTa
(pOICTBEHHUKOM WJIM MHBIM COYYaCTHHUKOM) — He-
LIEJIEBOE MCIIOJIb30BaHUE KpEeauTa — JIOXKHOE OaH-
KpPOTCTBO WJIU MPETHAMEPEHHOE OaHKPOTCTRBO.

[IpucBoeHue OMOJHKETHBIX CPEACTB WA MO-
LICHHUYECTBO — 3JI0YNOTPEOJICHNE JOIKHOCTHBIMU
TTOJTHOMOYHSIMA — CITYKEOHBIH MOJIIOT.

[Tony4yeHnue B3STKH — 3I0YNOTpeOICHHE TOIK-
HOCTHBIMH ITOJTHOMOYHSIMA —KOHOMHYECKAsl KOH-
TpabaH/ma — CITy>KeOHBIN MOIJIOT — MOJIENKa JIOKY-
MEHTOB — YKJIOHEHHE OT YIUIaThl TaMO>KEHHBIX
TTOTIUIHH.

31oynoTpedieHne TOMKHOCTHBIMU  TTOJTHOMO-
YUSMH — CO3/IaHUEe M PYKOBOJACTBO (PMHAHCOBOU
(MHBECTUIIMOHHOW) MUPaMUIOW — BHECEHHE B pe-
eCTp HeprkaTelieil IIeHHBIX Oymar 3aBeJOMO JIOXK-
HBIX CBEJICHUI — MOJJIENIKa JJOKYMEHTOB — IIPHCBOE-
HHUE WM pacTpara BBEPEHHOTO 4y>KOT0 UMYIIECTBA
U T.JI.

O030p cieCTBEHHOH MPAaKTHKH, aHAIH3 MaTe-
puanoB CYeTHOrO0 KOMUTETa TOKa3bIBAET, YTO ILIH-
POKO pacmpoCTpaHEHbl MOIIEHHUYECKHE ITEeHCTBUS
JOJDKHOCTHBIX JIMI] pa3HBIX PaHroB B 00JacTH
(DMHAHCOBBIX CPEICTB, BBIIENAEMBIX M3 OrOIKeTa
— OJIMH W3 CTaphIX, CYIIECTBOBABIIMX €IIE B CO-
BETCKUH Nepuo1 — XuileHue u3 GoHaa 3apaboTHON
IJIaTHl TIyTEM BKIFOYCHHS B IITAT «MEPTBBIX JTYIID».
Ho 6omnee pacnpocTpaHeHHON CTAaHOBHTCS MPaKTH-
Ka XHWIICHUS OIOJDKETHBIX CPECTB, BBIJCISEMBIX
Ha pa3IMyHbIC TOCYJAapCTBEHHBIC MPOTPaMMEbI, Ha-
MIpaBJICHHbIE HA pPa3BUTHE JKOHOMHYECKHX 30H,
KIJTUITHON TIPOTPaMMBbl, CeIbCKOTO XO03SHCTBA, J10-
poxHas kapta u T.1. [louemy crons pacnpocTpaHe-
HBI KOPPYNIINOHHEIE JIEHCTBHA B 3THX chepax, MpH-
YMHA 3aKJI0YaeTcs B CICAYIOUIEM, YTO TPH 3THX
(hopMax MoIIIEHHHYECTBA CYOBEKT (JIOJKHOCTHOE
JIUII0) TIOJTy9aeT BO3MOXKHOCTHh 332 KOPOTKOE Bpe-
Msl TTOJYYHTh OOJBIINE CPEJICTBA M, KaK IPAaBHIIO,
CKPBITBCSL OT YTOJIOBHOTO MPECICI0BAHUS HIITH OKa-
3aTh A(P(HEKTUBHOE TPOTUBOACHCTBUE B XOC CIICI-
CTBHSA BO M30eKaHNe HaKa3aHus. B mpecTyruieHusIx,
COBEpIIAEMBIX MTyTEM MOLICHHUYECTBA C (PMHAHCO-
BBIMH pecypcamMu, OOMaH WM 3JI0YIOTpeOIeHwe
JIOBEpHeM KacaeTcsi (UHAHCOB U UMEIOT XapaKTep-
HBIE IPU3HAKHU, KOTOPBIE OTIMYAIOT (€r0) UX OT ApY-
rUX BUJOB IIpecTyIUIeHU. B nepByro ouepenb, 310
TO, YTO ATH BHJIBI NPECTYIUICHUH, COBEPIIAEMBIX B
¢unancoBoit chepe, HAHOCAT YOBITKH B 3HAUUTEIIb-
HbIX pa3Mmepax. [lo nanHbiM CYETHOTO KOMHTETA,
(uHAaHCOBBIC HAPYLICHUS! UCUUCISIOTCS B CyMMax
MWJTMAPJIOB TEHTe, [0 pe3yJbTaTaM MaTepHua-
JIOB YTOJIOBHBIX JIeJl B OTHOIICHWH TPUBIEKAEMBIX
JOJDKHOCTHBIX JIMI] OOBUHEHHSI UM TPEIbSBIISIOT-

Cs B CyMMax JIECATKA U COTHH MHJUIHOHOB TEHTE,
3aBHCHT OT paHTa JOJDKHOCTHOTO Juma (OTdeTs
CuetHoro komuteTa PK o BbImosiHeHUM peciyOiiu-
KaHckoro Oromkera 3a 2009-2016 rr.).

ABTOpBI y4eOHWKa, MOCBSIIEHHOTO (hrHAaHCAM
PK, B oTHOmIEHMHM (PUHAHCOBBIX PECYpPCOB AT
cilenyrolee omnpesesicHre: «(QHHAHCOBBIMU pe-
cypcamu SIBISIFOTCS  0Opaszyemble TOCYJIapCTBOM,
IPYTUMU DKOHOMUYECKUMH areHTaMH CHEKHBIC
HAKOIUICHUS W JICHEe)KHBbIC (DOHABI TIPH pacmpee-
JEHUW ¥ TIepepacrpesie]ieHnd BaJloBOTO 0O01Ie-
CTBEHHOTO MPOAYKTAa M HAIMOHAIBLHOTO TOXOIay.
K ¢unanCOBBIM pecypcam OTHOCATCS OFOJKETHBIC
CpelcTBa, HAJIOTH, TaMOKeHHBbIe cOopwl, Hammo-
HanbHBIH ponn PK, HakomuTenbHBIE EHCHOHHBIE
(oHITBI, WHBIE (DOHIIBI U T.JI. MaTepuaIbHBIM BOTLIO-
meHneM (UHAHCOBBIX PECYpPCOB SBISIOTCS JIEHEXK-
HBIC 3HAKH, [ICHHbIC OyMaru, BEKcelst, OOIUraIuu.
[IpeameToM mpecTymHOro MOCATaTEIbCTBA MOTYT
OBITH OFOJKETHBIC CPEICTBA, OIOKCTHBIA KPEIHT,
KPEAWTHI, A0TAIlMH, CYOCHIUU U CYOBEHIIMH, TPAHC-
(depthl, TpaHThl. OTMETHM, YTO HEMOCPEICTBEHHBIM
MIPEIMETOM TIPECTYITHOTO TOCSATATEIhCTBA SBISIFOT-
Csl IEHEKHBIC 3HAKU, KOTOPHIC SBJISIOTCS BEIIHBIMU
HOCHUTEISIMH (DMHAHCOBBIX OTHOIICHUN U PECypPCOB.
Hotamuu, cyOcuamm W CyOBEHIIMH, OFOKETHBIN
KpEAWT, TpaHCQEpThl, TPAHThl — BHJbI, KaK Ipa-
BUJIO, JICHEKHOW MOMOIIU, KOTOPAasl MPEAOCTaBIIs-
€TCsI TOCYIapCTBOM B JIMIIE €€ IICHTPAIBHBIX HIIN
MECTHBIX OPraHOB BJAacTH (3aKOHOJATEIHHOW WIIH
WCTIOJTHUTEIHHON) 3a CYET CPEACTB rOCYAapCTBECH-
HOTO WJTU MECTHOTO OIOJDKETOB, a TaKXe ITOMOIIIb,
KOTOpasi MPeJI0CTABIACTCS CyObEeKTaM MPEANPUHU-
MAaTeNIbCKOHN IS TeIbHOCTH, pa3HbIMU (DOHIAMH, B
TOM YHCIie 0JIaTOTBOPUTENEHBIMH, HO OTIEIHHBIMHU
rpaxJiaHaMH 3a CUET CBOUX COOCTBEHHBIX CPEJICTB
cyOBeKTaM MpEeANPUHUMATEIBCKON JCSITeTbHOCTH,
OOIIECTBEHHBIM OpTraHU3aIUsAM, OObETUHEHHUIM
TpaXKIaH WA OTACTBHBIM JTHIHOCTSIM.

B 6romxernom konekce PK B crpykrype Oroa-
KETHBIX CpPEACTB B WCKIIOUUTENBHBIX CIydasx
MIPETYCMOTPEHBI JOTAIUU, KOTOPHIE MOTYT IMPEHO-
CTaBJIATBCS TOCYJapPCTBEHHBIM TIPEATPUSTHIM Ha
MTOKPBITHE YOBITKOB. BhIeneH e qoTalui OCcymecT-
BJISIETCsI HA OECIUIaTHOW M O€3BO3BPAaTHOI OCHOBE, a
€¢ UCMOJIb30BaHUE HE UMEET LIETICBOTO Ha3HAYCHUSI.

Tak, Hanpumep, A. — OCHOBarTellb U MpeJice-
naTelib (pepMepcKoro xo3sicTBa «Apaarepy» ¢ Iie-
JIBIO TIONTyYEHUS! U3 OFOJPKETa JOTAIMH SIKOOBI JUIS
MOKPBITHS 3aTPaT, CBA3aHHBIX C IMPHOOpPETEHHEM
DIIUTHBIX CEMSIH CEIIbCKOXO3SUCTBEHHBIX KYIBTYD,
MPEAOCTAaBUI B YINPABICHUE CEIbCKOTO XO35M-
ctBa Kapacaiickoro akumara charbcHPHUITIPOBaH-
HBII JOKyMEHT — PEecTp TOBAPHO-TPAHCIIOPTHBIX
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Tananosa P.b. u nip.

HAKJIQJHbIX Ha MPUOOPETECHUE DJJIUTHBIX CEMSH.
dakTHUecKkn ceMeHa He O mpuodpereHbl. Ha
OCHOBAaHUU TMPEAOCTAaBJICHHBIX A. HEIIPpaBAUBBIX
CBEJICHUN yNpaBlICHUE CEIbCKOro XxoazsiicrBa Ka-
pacaickoro paiioHa MEepeUncamIo Ha OaHKOBCKHN
cUeT «Apaarep» IeHbIH, OTH MOJyUYeHHbIEC U3 OrO/I-
JKeTa JOTAIMOHHBIC CPEJICTBA OBLIM MOTPAYCHBI A.
Ha TOTPEOHOCTH BO3TJABISIEMOTO MM XO3SHCTBA,
YMHOBHUKY ObLIa Tiepe/iaHa B3sITKa.

Takum 00pa3om, oOLIMM SIBIISIETCSI CIIOCOO T10-
JMy4YeHUs JCHEKHBIX CPENICTB IyTeM OoOMaHa WM
3J10ynOTPeOJICHUS JJOBEPHUEM.

I'panunpl u3ydeHUs: B KPUMHHOJIOTHYECKOM
acrleKTe JUYHOCTh NPECTYIMHWKAa OTPaHWYHBAIOT-
CA TeMu OCO6CHHOCT$IMI/I, KOTOPEBIC HUCIIOJIB3YIOTCSA
C 1eNbI0 MPO(UIAKTHKY TIpecTyIuieHnid. Bmecte ¢
TeM, KaK OTMEYaeTCs B HAYYHOW JUTepaType, psd
BAXHBIX C TOYKH 3PCHUA PACKPBITUA NPECTYILIC-
HUSl CBOWMCTB JIMYHOCTU OCTAlOTCS BHE PAMOK Xa-
pPaKTEepUCTUKN KpUMHUHOJOTa. B miepByto ouepenp,
UJET pedb 0 «IPOo(EeCCHOHATBLHBIX HABBIKAX» Ipe-
CTYITHUKOB, TPOSIBIISFOIIUXCS B COOTBETCTBYIOIIUX
croco0ax COBEpIICHNUS MPECTYIUICHUH, crienndude-
CKHX cienax u npusHakax nesuus (Eysman, 1962:
38-42).

VYcraHoBiIeHUE CBA3EH MEXAY JTaHHBIMH O JIMY-
HOCTH TIPECTYIHUKA, CIIOcCO0e, 00CTaHOBKE H CIIEI0-
BOH KapTHHE COBEPIICHUS MPECTYIUICHUsT 00pa3yeT
HOBYIO, CaMOCTOSITENbHYI0O HH(OPMAIHNIO, MO3BO-
JISTIONIYIO MPaBUIIbHEE OINPENCIISITh HAIIPABJICHUE U
CIOCOOBI TTOKMCKA U TOCIIEAYIONIETO Pa300IaueHus
MPECTYIHUKOB, W30HpaTh ONTHMAIbHBIE METOIBI
paccienoBanus. JJaHHbIE O TOM, KTO YaIle BCEro CO-
BEpIAeT MPECTYIUICHHUS UCCIIEAYEeMOTo BU/Ia (ITOITy-
YeHBI B XOJIe M3YUCHHUS MAcCHBa yTOJIOBHBIX €N U
MIPOBEICHUS APYTUX MCCIEIOBAHUI), XOTh U HOCST
BBIPQXCHHBIN KPUMUHOJOTHUSCKUAN XapakTep, O-
HAKO aKTHBHO HCIIOJB3YIOTCS B KPUMHHAJIMCTHKE.

Kiaccudukarus Jini, COBEpIIAIOIUX yTrOJIOB-
HOE MPaBOHAPYIIICHHUE, B TOM YUCIIE JJOJDKHOCTHEIE,
KOPPYIIIMOHHEIE, 110 THIIOJIOTHH HEO0OXOINMa, TO-
CKOJIBKY TIIOABJIACTCA BO3MOXXHOCTb, aHAJIU3UPYS
OTJICNBHBIC THUIIBI TIPECTYIHOTO MOBEACHUS, TPE-
yragatb TaKTHKY TIOBEIEHHUS II0J]03PEBaEMOT0
OTpE/ICICHHON THIIOJIOTUH. MOXKHO CKa3aTh, 4YTO
MPAKTHYECKOE 3HAYCHHE TUTIOJIOTH3AINH JIUIHOCTH
MIPECTYIHUKA COCTOUT B BO3MOKHOCTH pa3paboTarhb
TAKTUYCCKUEC PCKOMCHIAAIINU U ONPCACINTL TaKTU-
Ky CJEJICTBUS B IIEJIOM WJIM OTJCIBHBIX CIICJICTBCH-
HBIX JEHCTBHUH, a TaKXKe pa3padboTaTh MEPOTIPHUATHS
PO3BICKHOTO XapakTepa W MpPeayNpeauTeIIbHOM
paboTHI C JIWIIAaMA UMEHHO JaHHOTO THIIA, a TAKXKe
BO3MOJKHBIE BapUAHTBI IPOTUBOAEHUCTBHUS CO CTOPO-
HBI [10JI03PEBAEMOT0.
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OT aHanu3a JTMYHOCTU TPECTYIHUKA B IIEJIOM
KaK THITa, KaKk HOCHTEJs HanOojee OOIunX, yCTOMH-
YUBbIX COIIMAJIbHBIX, COIIMAJIbBHO-TICUXOJIOTNYeC-
CKUX W WHJIMBH]YyaJbHO-TICUXOJIOTUYECKHX YEepPT U
KadecTB MOYKHO TEPEHTH K aHAM3y ee Pa3HOBUII-
HocTell. KpumuHonoramu pa3paboTansl pa3inyHble
TUTIOJIOTUYECKUE CXEMBI JIMYHOCTH TPECTYITHUKA.
KpumMuHammcTsl mpu KOHCTPYHPOBAHWW YACTHBIX
METOJMK PACCICIOBAHUSI HUCXOIAT HE TOJBKO W3
BHJIOB YTOJIOBHBIX IPaBOHAPYIICHUN, TPUYEM,
o0BeTMHEHHE IPECTYIUICHUH B TPYIIITHI TPOUCXOAHT
M0 pasHbIM KPUMHUHAIUCTUYCCKUM OCHOBAHUAM, B
TOM YHCJIE TIO THITOJIOTUU IMYHOCTH TIPECTYITHUKOB.

Cxema W3y4YeHHUs JUYHOCTH TPECTYIHWKA, Ha
HaIll B3TJIA, OJDKHA HMETh CICAYIONIYI0 CTPYK-
Typy: COIMaNIbHO-AeMOTrpaduvecKue, COIUAITBHO-
OMOJIOTMYECKHE W  COIHMAJIHHO-TICHXOJOTHIECKHE
MIPU3HAKH.

Koppymnmuonep neiicTByeT B MPECTYIHOM CTO-
BOpE C JPYTMMHU JIMIAMH, T.. KOPPYIIIHOHHBIE
NPECTYIJICHHUsSI COBEPIIAITCS OPraHU30BaHHBIMU
MPECTYHBIMU TPYIIUPOBKaMU. Tak, pe3yibTaThl
0000IIeHNS yTOJIIOBHBIX JIEJ ITOKA3bIBAIOT, YTO B
99,0 % ciy4aeB mpecTyIUIeHHE OBUIO COBEPIIECHO
TPYNIIOH JIUII, B TOM YHUCIIE: ABYMS JTUIIAMHU; TPEMSI,
OpraHU30BaHHOM NPECTYIHOU rPYIIIOi.

O0001IeHHEe YTOJIOBHBIX JIe]I O MOIICHHUYE-
CTBE C (DMHAHCOBBIMH pecypcaMu MPeI0CTaBUIO
TaKWe CBEJICHHsSI O paclpeielieHuH PoJIel MpecTy-
HUKOB. J[elicTBOBAaTh MOTYT B pPa3HbIX TEPPUTOPHU-
ANBHBIX TpaHUIAX. B ATOM ImaHe MpPeCTyIMHUKOB
MOXHO nuddepeHIupoBaTh MO CTEICHH OXBara
TEPPUTOPHH, B IIpeesiax KOTOPHIX ObUIN COBEpIIIe-
HBI TIpecTyIUieHus. Tak, HEKOTOphIe MPECTYITHUKH
NEHCTBOBAIM HAa PETHOHANFHOM YPOBHE, NIPYTHE
CBOUMMU MPECTYIMHBIMU Z[eflCTBH;IMPI OXBaThIBAJIU
HECKOJIBKO PETHOHOB CTPaHBI WJIH BOOOIIIE BBIXOTH-
JIM 32 TIpeieibl HAIIHOHAILHOW TPAHUIIBI.

B nocnenHee cronerue B oOiecTBE HIET IMPO-
necc TpaHchoOpMaIMK KPUMHUHAIBHBIX KOPPYII-
[IHOHHBIX oOpa3oBaHuii. [IpowcxomsT HE TOIBKO
npodeCCHOHANIN3AIMS  YICHOB OpraHM30BaHHBIX
MPECTYNHBIX (OPMHUPOBAHUN, UX YKPYITHEHHE, YC-
JIOKHEHHE CTPYKTYPHI, HAOI0qaeTcs erie OoJbIas
KOMMEpHuaausanusa ux JACATCIIbBHOCTHU, IMOABIIA-
eTcsi JIoOOM B 3aKOHOJATENbHBIX opraHax. Cpenn
OpPTaHW30BAaHHBIX TPECTYITHBIX TPYIITUPOBOK TPO-
JIOJDKaeTesl AajbHeiIee pasaeneHue Tpyna, chep
BIIUSTHUS, Pa3/ie]l TEPPUTOPHI HE TOJIIBKO B paMKax
OJTHOW WIJIM ABYX CTPaH, HO M B PaMKaX KOHTHHEH-
toB (Sorokotyagin I.N. 2006).

OfHaKO TPAaKTOBKA YYCHBIX U YTOJIOBHOTO 3a-
koHomarenbeTBa PK Xapakrepna OombIme s mpe-
CTYIIHBIX OOBEIMHECHUMN, COBEPIIAOIIUX O0OIIIe-
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YTOJIOBHBIE JIESIHMS, U HE COBCEM INPUMEHHMMa K
KOPPYNLIIAOHHBIM JICSHUAM.

KoneuHo, KOppyHIIMOHHBIE MPECTYMHBIE IPYyT-
bl KaK BUJ Majoi COLMANbHOMN IPYIIbI JII0ACH He
SIBJIAIOTCA MPOCTBIM MEXAHWYECKHUM COEIHHEHUEM
HEKOEro 4rcia WHIUBUAO0B, COBMECTHO COBEpIIIa-
omux npectymieHud. Kaxnas Takas rpymma, c
TOYKH 3pEHUSI KPUMUHAIIBHOM MICUXOJIOTUN «MaJIbIX
IPYMNID), TPAKTUYECKH CTAHOBUTCS €IMHBIM CyOheK-
TOM KPUMHHAJIBHOM aKTHMBHOCTH, MOCKOJBKY 00b-
€IMHACT MX Ha OCHOBE COBMECTHOM IPECTYIHOU
nesTenbHOCTH. B Takoil rpynmoBoi oOIIHOCTH HE
TOJIbKO BO3HHMKAIOT HOBBIE, HE CBOMCTBEHHBIE OT-
JEJIBHOMY IIPECTYIHHKY CBOMCTBA, IENH U T. J., HO
Y IPOUCXOIUT YCUIICHHE BOZMOYKHOCTEH COBEpIIaTh
MaciuTaOHbIe IeSHUE, YTO HAHOCUT KPYIHBIA BpEI.
B coBMecTHOM NpeCTYNHOM ACSHHH NPOUCXOTUT
00beIMHEHUE HWHIAMBUIYaAIbHBIX CIIOCOOHOCTEH,
3HaHUM, yMeHUH, (aHTa3uil, npodeccHoHaTbLHBIX
HaBBIKOB M JIp. C TeueHHeM BpEMEHH IPOUCXOTUT
pazaeneHue MpecTyIHOW TPYIOBON JEesTeTbHOCTH,
BeZicHHe OyXrajTepuu, Hajla)KUBaHHUE CBSI3EH, pac-
LIMPEHNE BO3MOKHOCTEH HOIY4EHUS «IPUOBLIIY
WM JI0XO/OB, JIETAIN3AlMs KamuTaia u T.J. OJTO
JIONM C BBICOKUM YPOBHEM HHTEJUIEKTa, 00pas3o-
BaHHbIC, NPEANPUUMYMBbLIC, KOMMYHUKAOEIbHBIC,
ajlanTupyemMble K BHELIHEH cpene, U3BOPOTIINBLIE,
XUTPOYMHBIE U T.J.

B 4eMm 3aximrouaeTcsl COMUAIBHO-IICUXOJIOTHYE-
CKMM MEXaHU3M CIUJIOYEHUS IPECTYIHOM I'PYIIIbI
KOppYNIIMOHHON HampaBieHHOCTH? Takue BOMpo-
CBI 3aal0T Bce KpUMHUHOIOTH. DeHOMEH rpymmsl
B IOPHIUYECKON MCUXOJOTHH BOOOIE U B KPHUMHU-
HaJbHOH NICUXOJIOTUHN B YaCTHOCTH — OAMH U3 KIIO-
YEBBIX, ATO JUISI BCEX ICHXOJIOTOB aKCHOMa. JTO
00YyCJIOBJIIGHO TEM, YTO Majas TpyImna sBIsIeTCS
MUKpOCPENOH, B KOTOPOH JKUBET U JEHCTBYET JINY-
HOCTb, TPyIIa — 3T0 (aKTop, BIMUAIOLIMNA Ha IPO-
SIBJICHUE JINYHOCTHBIX 0cOOeHHOCTel. He ciyuaiino
IPyNIOBbIE NPECTYIUIEHNUS, [0 CPABHEHUIO C UHIH-
BH/IyaJbHBIMH, MUMEIOT OOJBINYI0O OOIIECTBEHHYIO
OTaCHOCTb, TaK KaK B YCJIOBHAX TPYIIIBI ICHUXOJIO-
THYECKH 00JIEryaeTcsi COBepIICHHE KOPPYIIHOHHO-
IO IPECTYTIIICHHUS.

AHanu3 Hay4YHBIX HCCJIEJOBAHUN M TPAKTUKH
pacciieZloBaHusl YTOJIOBHBIX JIEJI pacCcMaTpUBaeMOi
KaTEeropuy MoKa3aj, YTO JOJDKHOCTHBIM JIMLAM, CO-
BEPIIAIOUINM MPECTYIUIEHUS] KOPPYNIIMOHHONW Ha-
MIPaBJICHHOCTH, CBOWCTBEHHBI TaKHUE XapaKTEpHBIE
4YepThl, KaK: CJIEeJOBaHHE B CBOEH paboTe IpaBo-
BBIM aKTaM; YacTO «CIIETIOe» BBIMOJIHEHHE JTFOOBIX
pacnopsKeHUH PyKOBOJICTBA; JAOMHUHHPOBAHHE B
CBOCH JIeATEIIbHOCTH PACIOPSIKEHUM PYyKOBOJICTBA
[0 CPaBHEHUIO C TPeOOBAHUSIMH MPABOBBIX AKTOB;

YYBCTBO KOPIIOPATUBHOM 3alIUTHI BMECTE C COTPY/-
HUKaMH CBOETO BEJOMCTBA B CIIy4asX COBEPIICHUS
MPECTYIUICHHI, YTO OCOOCHHO MPUCYIIE JOJKHOCT-
HBIM JIUI[aM TIPaBOOXPAaHUTEIILHBIX OPTaHOB; aMOM-
LIMO3HBIN, JOXOIAIIUN 10 00JIE€3HEHHOIO COCTOSHHS
KapbepusM; MTOKYMEHTHPOBAHUE CBOCH IESITEINb-
HOCTH, BKIIOYasl JICUCTBUS, OOpa3yIoIIUe MpaBo-
HapylIeHWe WIM TPECTYIUICHHWEe; KOHIEHTpAIs B
CBOMX pYyKax BCEX HaHpaBHeHI/Iﬁ JACATCIIBHOCTU U
(YHKIMH TOAYMHEHHOTO €My YUPEHKICHUS WITH Be-
JIOMCTBa, KOTOPBIE BJIEKYT ITOJIy9E€HHUE JCHEKHBIX,
MaTcepUuajibHbIX WM UHBIX BBIT'OJ; CBA3b C KOMMEP-
YECKUMHU CTPYKTYPaMH, BKITIOYAst U KPUMUHAIIEHBIC
(hopMupoBaHUS; OJTU3KIE OTHOIIICHHS M 3HAKOMCTBA
B OpraHax BJIacTH, B Cy/I€OHBIX, PABOOXPAHUTEb-
HBIX OpraHax, 4TO JaeT YyBCTBO O€3HAKa3aHHOCTH
WIH CIIOCOOCTBYET MaKCUMAJIFHOMY YCTPaHEHHWIO
(aKTOPOB FOPHUIUYECKON OTBETCTBEHHOCTH; HAJIM-
YKe JICHS)KHBIX ¥ MaTEPUATBHBIX CPEJICTB, KOTOPHIC
JTAIOT BO3MOYKHOCTH HCIIOJIB30BATh «JIOPOTHX» al-
BOKAaTOB, UMCIOMIUECA CBA3U B IPABOOXPAHUTECIIb-
HBIX CTPYKTYpaX M «CXEMbD» yX0J/ia OT OTBETCTBCH-
HOCTH B Ciy4ae BO30YXKIEHHS yTOJIOBHOTO Jeia;
BO3MOKHOCTH IIMPOKOT'O UCIIOJIb30BAHUA TCXHUYC-
CKHX CPeNCTB (TUKTO(OHBI, BUICOKAMEPHI, TIOJICITY-
MIMBAIOIIE YCTPONCTBA W T.[.) IPU TMPOTHBOJEH-
CTBHH TIPEABAPUTEIHLHOMY CJIEACTBHIO.
HenocpenctBeHnHo coBepiieHre KOpPPYILHUOH-
HOTO TIPECTYIUICHHsI TpPEanoaraeT NeHCTBHS IO
nepeaade B3SITKHM, HHOTO BO3HATPAKICHHUS, OKa3a-
HUSl OTOBOPEHHBIX PaHee YCIYT, a TAaKXKe JCHCTBUS
JIOJPKHOCTHOTO JIMIIa B HMHTEPECax «3aKa3durhKay.
Kpyr Takux peiictBuii (O6e3neiicTBuUs) BecbMa pas-
HOOOpaszeH. Becbma pa3HOOOpa3HBl M JCHCTBHA
YYaCTHUKOB KOPPYIIIMOHHOHN AESITeIHHOCTH TI0 CO-
KPBITHIO TaKMX MPECTYIUICHUH M OKa3aHHI) WHOIO
MIPOTUBOJICHCTBYSI BO3MOKHOMY WM OCYIIECTBIISI-
IOIIEMYCSl IPOTHBOJICHCTBHIO PacciieI0BaHUIO.
CaenoBasi kapTHHA: mpodiIeMa IMOCIEICTBUN
KOPPYIIIMOHHBIX MPECTYIUICHUH, B MPABOBOM I1O-
HUMaHHUH, OTHOCUTCS K OTPACIH YTOJOBHOTO Ipa-
Ba M YroJIOBHOTO Tipoliecca. B yromoBHOM 3akoHe,
KaK M3BECTHO, COJCPIKUTCS ABE TPYMIIBI MOCIE-
CTBUI: MaTepuaibHblE — MaTepUAIIbHBIA Bpel WU
(u3nYeCKUil Bpe/l; HEBEIIECTBEHHBIC — MOPAJIbHBIN
Bpe/I. YTOJIIOBHO-TIPOIIECCYATBHBIN 3aKOH BBIJICISICT
XapakTep W pasMep Bpeaa, IPUIMHEHHOTO MPECTy-
IJIEHUEM, KaK OTJEJIbHbIN 2JIEMEHT IIPEAMETA JOKa-
3pIBaHus 10 yrosoBHbIM Aenam (ct. 117 YIIK PK).
[Ipobiema ncymcIeHUsT MaTepUATBHBIX YOBIT-
KOB, NPWYUHCHHBIX KOPBICTHBIMH IMPECTYIICHUA-
MU B cepe SKOHOMUYECKOU JCSITeTbHOCTH, XOTh
1 ObUIa TIPEAMETOM OTJAEIBHBIX IHCCEPTAIMOHHBIX
uccinenopanuii (Yrebaes, 2005: 26), ogHako HE CO-
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CTaBWJIa OJHO3Ha4yHOro pemieHusa. OnpeneneHne
MaTepUaNbHOTO Bpela OT KOPPYMNIIMOHHOW IIpe-
CTYITHOCTH JO CHX IOp €Il OCTAeTCs CIUIIKOM
CIIO)KHOM TMPOOJIEMOM, YYUTHIBAs CYIIECTBYIOIINN
BBICOKHH YpOBEHb JIATEHTHOCTH 3THUX MPECTyILIe-
Huil. [Io u3y4eHHbIM HaMM YTOJIOBHBIM Jie€NaM pa3-
Mep MPUYMHEHHOTO0 MaTepHalbHOro Bpena B 95%
CIIy4daeB OTpe/eIcH KaKk 0COOSHHO OOJIBIIOH.

[loaroroBka KOpPPYMIIMOHHBIX IPECTYIUICHUH,
WX COBEpIIEHHE M COKPBITHE MPHUBOAAT K 0Opa-
30BaHHMIO Pa3HOOOPA3HBIX MaTepHaIbHBIX H3Me-
HEHHH, KOTOphIE B KPUMUHAIMCTHKE HA3BIBAIOTCS
clefaMu  TPEecTYIUIEHHsA. XapaKTepUCTHKY clle-
JI000pa3oBaHMsl MOYKHO OCYIIECTBUTBH, HWCIOJb-
3ys TpagULMOHHBIC KpPUMUHATUCTHYECKUE
kiaccudukauu cieaoB. «CiaenoBas KapTHHA Ipec-
TYIJICHUSD) SIBISICTCST OOS3aTEIBHBIM  AIIEMEHTOM
KPUMHUHAITUCTHYECKOW XapaKTePUCTUKH KOPPYTI-
[MOHHBIX MPECTYIUIEHUH, MOCKOJIBKY €ro Ccojep-
YKaHWE BBICTYIAeT MPAKTHYECKUM HHCTPYMEHTOM U
CBOE0OPa3HBIM OPUEHTHPOM B BEIOOPE HAIIPABICHU I
packpeITHsi W paccienoBaHud. llo  MHeHHIO
P.C. benkuna, ommcanue crnocoOOB COBEPLICHUS
MIPECTYTUICHUH 3aKITI0YaeTCs HE TOJIBKO B OMUCAHUN
JIeHCTBH, TOCPEICTBOM KOTOPBIX JOCTUTHYTHI LIETH
MIPECTYIHOTO TOCSATATENbCTBA, HO M B OMUCAHWUU
TUIWYHBIX MOCIEACTBUNA TPUMEHEHHs] TOTO WIH
WHOTO crmoco0a, TO eCTh XapaKTEepHBIX CIENIOB U
MECT UX JIoKanu3auu. «I ojoe onucanue» crocoda
MPECTYIUICHUsI HE JIOCTUTAeT TIIeNi: OIMUCAHWe
HYKHO OCYILIECTBIISITH JINOO OT CJICA0B IPUMEHEHUS
3TOTO croco0a, 00 K ciIe/laM TaKoTro MPUMEHEHHUS
(benkun, 1997: 478).

Crnektp  OOBEKTOB  KPUMHHAIUCTHYECKO-
o HCCIIEIOBaHMS, COACpKAMUX HH(OPMALHIO
0 COOBITHM TPECTYIUICHHA, TI0 JeJaM O KOppyI-
[UOHHBIX MPECTYIUIEHUAX, JOCTaTOYHO MIMPO-
KMiA W oOpa3yeT IecTb OONBIINX TPYIII:
1) noxymeHTHI (yrpaBlIeHYECKHE, TPUKA3bI, PacIo-
psOKeHHns, OyXranTepcKue, XO03siCTBEHHBIE, PeTuc-
TpalMOHHBIE M TOMY MOA00HOE); 2) NpeaMEeThI
(meyaTw, mWTaMIBL, OOpa3mbl OJAHKOB U TOMY
noo0Hoe); 3) momernieHne (CKiIaackue, OPUCHBIE,
KWIWIIHBIE W 1p.); 4) TOBapHO-MaTrepHalbHbIC
LHEHHOCTH (JIBM)KMMOE, HETIOJIBM)KHOE HMYIIECTBO)
1 JICHEXHBIC CPEICTBA (HAJTMYHBIC U OC3HATTNIHBIC,
B TOM 4YHCJIEC 3JIEKTPOHHbIE OAHKOBCKHE PAaCUeThl);
5) BMeKTpOHHBIE HOCUTENU WHOpMAIH (CHCTEM-
Hble OJIOKH KOMIIBIOTEPOB, MXECTKHE M THOKHE
MarHdTHBIC JIMNCKW, JIA3€pHBIE TUCKH W TOMY
mo1o0HOe); 6) MaMsITh JTHOCH (MIeaTbHBIC CICIbI).

IToguepkaemM, dYTO OCOOCHHO 3HAYUMBIMHU
JUIsL BCEX BUJAOB KOPPYNUIMOHHBIX MPECTYIIEHUM

ISSN 1563-0366

SBIIAIOTCA clelbl B JOKYMEHTaXx: HUX MOXKHO
KJIAaCCU(HUIMPOBATh TI0 COAEPKaHWIO. BaxkHbiMu
SIBJIAIOTCA T€ M3 HUX, KOTOpPBIE COAEPKAT CBEJICHUS
0 TOM, K KakOW ofepanud OTHECEH IOKyMEHT,
KaKUM BHJIOM y4yeTa OH IpeTyCMOTpPEH, CKOJBbKO
9K3EMIUISIPOB COCTABJIEHO, KaK MOYKHO ITPOBEPHUTH
3aKpeIvieHHble B HeM JaHHble. C 3TOW MO3UIMH
BaXHO OTPEIETUTh CBA3b 3BEHHEB B CHCTEME
«IOKYMEHT — OTOOpa)KeHHBIH B HeM (aKkT — Hc-
MIOJIHUTENb JOKyMeHTay. Jlnms pa3paboTku cucte-
MBI THIIMYHBIX CJIEJIOB B JOKYMEHTaX HY>KHO CHC-
TEMHOE TIPEJCTaBICHHE O JOKYMEHTO00OpOoTe
U JOKyMEHTaX, KOTOPBIMH O(OPMISIOTCS COOT-
BETCTBYIOIIME  YIpaBleHYECKHe, aJIMUHHUCTpa-
TUBHBIE, OpraHU3alllOHHBIE, XO3SIHCTBEHHBIEC OIE-
pamuu ¢ yka3aHueM HanOojee «ysS3BHUMBIX MECT»,
HCIIONIB3YEMBIX JJI1 BHECEHUS HENPaBOMEPHBIX
3alMCceil, a TaKXe COBEPIICHHE HCIPABICHUM.
Hy»xHo Taxke pa3nuyaTrh JOKYMEHTBI, COJEpKaHHE
KOTOPBIX SIBIISIETCS IPEIMETOM IIPECTYITHOTO MOCS-
raTeilbCTBa; JOKYMEHTBI, SIBISIOLINECS CPEICTBOM
COBEpIICHUS TPECTYIJICHNUS; JOKYMEHTHI, ITOCPE]-
CTBOM KOTOPBIX CKpBIBa€TCS  MPECTYIJIEHHE;
JIOKYMEHTBI, XapaKTepPHU3YIOIINE JIUIIO TPECTYITHHUKA,
JOKYMEHTBI, cofiepikaline nH(OpMAaLnIo 0 JPyrux
obcrostenpcTBax gena («Eight Questions about
Corruption» Jakob Svensson Journal of Economic
Perspectives. 2005: 19-42).

Crenpl Beerzia B3aMMOCBsI3aHbl. Takyro B3aMocC-
BSI3b MOYKHO HICCIIEZIOBAaTh HA KOHKPETHOM TIpHUMEpE.
B cdanscuduumpoBaHHOM TIATEKHOM MOPYYECHHN
BBISIBIICHB MaTepHAJIbHBIE CIEABI B BUJE TOAICITH-
HOTO OTIevaTKa MeyaTH U MOJMUCEN JTOHKHOCTHBIX
nv. MeansHble sk Clie/bl Mporiecca N3rOTOBICHHS
1 JBWKEHUS MOJJETBHOTO TUIATEKHOTO MOPYyUEHUS
3aKpeTIeHbl B TAMATH JIMI] — UCTIONHUTENEH, padoT-
HUKOB PAcueTHOTO OTeNa OyXrajaTepudl ydpexkie-
Husl, 6aHKa, JOJKHOCTHBIX JIAI], OT UMEHH KOTOPBIX
BBINOJTHEHBI MTOJIMCH U TOMY TTOI00HOE.

B otnenbHBIX cimydyasx MOXHO BBIJENIUTH Clie-
Ibl, YKa3bIBAIOLIME Ha YTOJIOBHBIH XapakTep Iei-
CTBUI1, IPECTYMHBIN crioco0. MHavye roBops, MOXKHO
CUUTATh, YTO TAKUE CIICHABI SBISIOTCS MPU3HAKAMHU
npectyruieHus. B ocHoBe 00pa3oBaHus CIENOB XU-
LICHUI JIe)KaT M3MEHEHHs, KOTOpble OOBEKTHBHO
MIPOUCXOMST B PE3yJIbTAaTe COOBITHS MPECTYTUICHIS,
(UKCHPYIOTCSl HA MaTepPHAIbHBIX HOCUTEISIX UM B
CO3HAHWU JIIOJIEH. DTH M3MEHEHUSI MOTYT OTOOpa-
JKaTh pa3Hble POBHBIE B3aUMOJEHCTBUS JIEMEHTOB
CTPYKTYPBI XUIICHHA. B34Thie M30IMPOBaHHO OHU
HE MOT'YT OJHO3HAa4YHO PACIi€HMBATHCS KaK Pe3yilb-
TaT NpecTynHbIX AedcTBUi. [loaTOMy B MeToauke
pacciieZIoBaHUs XUILEHUI BMECTO MMOHATHS «CIIEIBI»
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DIIeMEHTEI KpI/IMI/IHaJ'II/ICTI/I‘IeCKOI71 XapaKTCPUCTUKU NOJIPKHOCTHBIX, KOPPYHNIHUOHHBIX HpeCTyHIIeHI/Iﬁ

yale BCTPEYaeM IMOHATHE «IPU3HAKH XUIIEHUS,
WIH, JAXE, «IPU3HAKH BO3MOXKHBIX XUIIECHUN».

IIpu3Haku XMILEHUH, UCCIIEIOBAHHBIE B KpH-
MUHQJIMCTUYECKON JIUTEpAType, KaK BBIPAXKEHHE
KOHKPETHBIX CBOWCTB OOBEKTOB, MMEIOLIUX KpH-
MUHQJIACTUYECKOE 3HAa4YeHHEe, JOCTATOYHO pa3HO-
o0pasHbl. 37ech, KaKk B JIIOOOM JIpyrom Iporecce
0J1aroyCTpoNCTBa ONPEACICHHBIX MHOXECTB, IPU-
MEHSIOTCSI METO/IbI CTaTUCTUYECKON TPYTIHUPOBKH,
KJIaccu(UKAIMY 1 CUCTEMaTH3aLUH.

CucreMa THUNUYHBIX TIPU3HAKOB (CIIEIOB),
(dyHIaMEHT KOTOpOW ObIT 3aJ0XKEeH B METOJUKE
paccieoBaHus XUIIEHHH, MOXKET OBITh THITUYHON
MOJIEJIBIO JUISl CUCTEMaTU3aLK IIPU3HAKOB KOPPYII-
LIMOHHBIX IpecTyiuieHuil. Takas cucremarusanus
MIPOMCXOJUT COOTBETCTBEHHO OOIIEH CTPyKType
croco0a COBEpLICHUSI MPECTYIUIGHHH B BHIE
cBOeoOpa3Hoi Tpaduueckoll (GOpMyIBl: «Crocod
COBEpIIEHUSI MPECTYIUICHUS» — «THUIHYHBIE MPHU3-
Haku». OTa CBSA3b OTPAXKaeT 3aKOHOMEPHOCTb,
HMMEIONITYI0 3HaYeHHE 1151 IPABUIILHOTO BBIIBUTaHUSA
CIICICTBEHHBIX BEpPCHUH O XapakTepe COOBITHSA, O
KOTOPOM «CUTHAIM3UPYIOT» 3TH NPU3HAKH, a TAKKE
OTIpe/ieTIeHNe HaINpaBJICHUs] pacClieZIOBaHUs KOH-
kpetHoro npecrymienus (I'muz0ypr, benkun, 1998:
474).

3akioueHne
Takum 00pa3oM, KPUMHHATUCTUYCCKH 3HAYH-

MBIMHM 3JIEMEHTaMU KOPPYIIIMOHHBIX MPECTYTIIe-
HUU CJIEAyeT CUUTATH:

— CHCTEMY JIaHHBIX O JITYHOCTH KOPPYMILIHOHE-
pa 1 ero Coy4acTHHUKAX;

— CHUCTEMY JaHHBIX O CHOCO0E MPeCTYIUICHUS
(TOATOTOBKY, COBEPILECHHUS 1 COKPBITHSI TPECTYILIC-
HUSA);

— cHuCTeMy JaHHBIX O MECTE COBEpIICHHUS Mpe-
CTYIUICHUSI (MECTO, BpeMsi, 00CTaHOBKa) U CJICAOBON
KapTUHE;

— CHUCTEMY JaHHBIX O MPOTHUBOJEHCTBUU pac-
CJIe/IOBaHMH.

Y4uThIBas, 4YTO KOPPYILHUOHHBIE IPECTYILICHUS
M0 CO/EP KAHUIO BKJIIOYAIOT HECKOJIBKO YTOJIOBHO-
MPaBOBBIX JISSIHUN, B KPUMUHAIMCTUIECKOHN Xapak-
TEPUCTUKE KOPPYNLUOHHBIX IPECTYINICHUN HY>KHO
YeTKO pa3/eNsaTh: TEOPETHUECKYIO0 KOHIIETILHIO
Kak OCHOBY (DOPMHPOBaHUs CIELUAIBHBIX Me-
TOIUK PACCIEIOBaHUs IPECTYIJICHUI COOCTBEH-
HO 3I0yNOTpeOIeHNe TODKHOCTHBIMH ITOJTHOMO-
YUSAMH, TOJyYEHHE B3SITKH, MPUCBOCHHE YYXKOTO
BBEPEHHOI'0 MMYILECTBA U BMECTE C TEM JDKEIPEa-
MPUHUMATENLCTBO, KOHTpabaHaa u Jp., U padounit
(IpUKIIAAHONM) HMHCTPYMEHT paccielOBaHusl Kak
CUCTEMY COOpaHHBIX U 000OIICHHBIX JAHHBIX O KPH-
MUHAJMCTUYECKH 3HAYMMBIX DJIEMEHTaX KaKJOoro
BUAa (TPYNIIbI) IPECTYIICHUH.

BaxHble B KpUMUHAJIMCTUYECKOM IUIAHE OHU
MOTYT OBITh KPUMHHAJIHCTHUYECKHUM OCHOBAaHHEM
it GOPMHPOBAaHHMS TOJ BHIOBOW KpHUMHHA-
JIUCTHICCKOM METOIUKH, pa3pabdoTka KOTOPOU
MPUBEACT K ONPEIEICHUIO TTPAKTHYECKH 3HAYMMBIX
PEKOMEHIAIMKA  OTHOCHUTEIBHO  pacclieIOBaHuUs
MPECTYIJIEHUH HA3BAHHOMU T'PYTIIbL.
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3ALUUTA INPAB NMOTEPIEBLUEIO
MO 3AKOHOAATEAbBCTBY PECITYBAMUKWN KA3AXCTAH

B cratbe aBTOp paccmaTpuBaeT NMpoBAEMbl OMPEAEAEHMs CTaTyca MOTEPneBLIEro B yrOAOBHOM
npaBe M MUCCAEAYET BOMPOCbI COBEPLIEHCTBOBAHMS TOCYAAPCTBEHHOM AEITEAbHOCTM MO 3alluTe
npas 3TOro cyObekTa. ABTOP OTMEYaeT, YTO fnpaBam M 0OSA3aHHOCTSIM MOTEPMEBLIErO TPAAMLIMOHHO
YVAEASIETCS AOCTATOUYHOE BHMMaHME B HayKe YrOAOBHO-TPOLIECCYaAbHOro npaBa. OH SBASETCS OAHWMM
M3 KAKYEBbIX YYACTHMKOB YrOAOBHOIO MPOLIECCA M, COOTBETCTBEHHO, BOMPOCHI obecrnevyeHus ero
MpaB M 3aKOHHbIX MHTEPECOB MOAPOOHO perAnaMeHTMPOBaHbl YrOAOBHO-MPOLECCYaAbHbIM KOAEKCOM
Pecrny6Amnkmn KasaxcrtaH. HECOMHEHHO, B TO )Ke Bpemsi, YUTO NOTepreBLLnii MPEACTABASIET CYLLLECTBEHHbIN
MHTEepecC Tak>Ke M AAS HAyKM YTrOAOBHOIO npaBa. HenocpeacTBeHHas CBSI3b MOTEPMEBLLIErO C YTOAOBHbIM
NMpaBOM MPOCAEXMBAETCS Yepe3 KaTeropmm «yroAOBHOE MpPaBOHapyLUEHUE», «MPECTYNAEHNE» U «BPEAY.
OCHOBHOE coaepyKaHMe cTaTyca NnoTepreBLIero COCTaBASIET ero npaBo Ha BO3MeLleHUe NPUUMHEHHOTO
BpeAQ, Ha BOCCTAHOBAEHME HapyLIEHHbIX MPECTYNAEHMEM OOLLECTBEHHbIX OTHOLIEHUA. AMYHOCTb
noTepreBLIero 3a4acTylo OKa3blBaeT HEMOCPEACTBEHHOE BAMSHME Ha AU depeHUMalmio yroAOBHOM
OTBETCTBEHHOCTM BMHOBHOIO AMLQ, Ha MPOLECCHI KPUMMMHAAM3aUMM M MeHaAM3aummM OOLIeCTBEHHO
OMacHbIX AESHWMI. ABTOP, MCCAEAYS BOMPOCHI 3aLUMTbI NMPaB NOTEPNEBLLEr0, PaCCMaTPMBAET HE TOAbKO
YrOAOBHOE 3aKOHOAAQTEAbCTBO. B cTaTbe ocBelaloTcs TakyKe BOMPOChl perAaMeHTaumm MaTepraAbHbIX
KOMMeHcaLMii, MPeAOCTABASEMbIX MOTEPMEBLUMM OT MPECTYNAEHMIA B COOTBETCTBUM C HOBbIM 3aKOHOM
Pecny6ankmn Kasaxcran «O DoHAe KOMMeHcaumm noTeprieBLLmnmy.

KAloueBble cAOBa: rmoTeprieBwMii, >KepTBAa MPECTYMNAeHMs, KOMMEHCaUMs TMoTepreBLlemy,
BOCCTAHOBUTEAbHOE MPABOCYAME, BO3MELLEHUE NMPUYMHEHHOTO BPEAQ.
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Protection of the rights of a victim of a crime under the legislation
of the Republic of Kazakhstan

In the article the author considers the status of the victim in criminal law and examines the issues of
improving state activities to protect the rights of this subject. The author notes that the rights and obliga-
tions of the victim have traditionally been given sufficient attention in the science of criminal procedure
law. He is one of the key participants in the criminal process and, accordingly, the issues of ensuring his
rights and legitimate interests are regulated in detail by the Criminal Procedure Code of the Republic of
Kazakhstan. Undoubtedly at the same time, that the victim is of significant interest also for the science
of criminal law. Direct relationship of the victim to criminal law can be traced through the categories of
«criminal offense», «crime» and «harm». The main content of the victim’s status is his right to compen-
sation for the harm done, to restore the public relations violated by the crime. The personality of the
victim often has a direct impact on the differentiation of the criminal responsibility of the guilty person,
the processes of criminalization and penalization of socially dangerous acts. The author, examining the
protection of the rights of the victim, considers not only criminal legislation. The article also highlights
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the issues of material compensation provided to victims of crimes in accordance with the new Law of
the Republic of Kazakhstan «On the Compensation Fund for Victims».

Key words: victim, victim of crime, compensation to the victim, restorative justice, compensation
for the harm caused.

Kerembaesa XX.A.
3aH FbIAbIMAAPbIHbIH AOKTOPbI, AOLIEHT, MOAULIMS NOAKOBHMII, KasakcTtaH Pecrniy6Aankach [IM
MakaH Ec6oAaToB aTbiHAAFbI AAMATbl aKaAEMUACHI ThIAbIMM KEHECIHIH FaAbIM XaTLLbIChI,
KasakcTaH, AAamartbl K., e-mail: Kegembaeva@mail.ru

KaszakcraH Pecny6AnKacbiHbIH, 3aHHaAMacbl OOMbIHLLIA
)K90ipAeHYLUiHIH, KYKbIKTapbIH KOpFay

MakaAa aBTopbl KbIAMbBICTbIK, 3aHAQ XK80ipAEHYLIiHIH MOPTEBECIH aHbIKTay >KOHEe OCbl CyObeKTiHIH,
KYKbIKTapbIH KOpFay GOMbIHLIA MEMAEKETTIK KbI3METTI XKETIAAIPY MOCEAeAepiH KapaiAbl. ABTOp aTar
OTKEHAEN, XXo0ipAEHYLIHIH KYKbIKTapbl MEH MIHAETTEpPiHE ASCTYPAI TYPAE KbIAMBICTBIK, iC >KYPrisy
FBIAbIMbIHAA XKETKIAIKTI KOHIA 6OAIHEAT. OA KbIAMBICTBIK, MPOLECKE HEri3ri KaTbICyLbIAAPAbIH 6ipi 6OAbIM
TabblAAAbI >K8HE TUICIHLIE, OHbIH KYKbIKTapbl MEH 3aHAbI MYAAEAEPIH KaMTamachl3 eTy MaceAeAepi
KasakcraH Pecny6AmKacbiHbiH, KbIAMBICTBIK-MPOLIECTIK KOAEKCI apKbiAbl HaKTbl peTtTeAeai. CoHbIMEH
Karap, >kebipAeHyLLI KbIAMbICTbIK, KYKbIK, FbIAbIMbI YLLUIIH YAKEH KbI3bIFYLLIbIAbIK, TYAbIPATbIHbI KYMOHCI3.
YKobipAeHYLLiHIH KbIAMBICTBIK, 3aHMEH TiKeAen 6aiAaHbIChI «KbIAMBICTbIK, KYKbIK, OY3YLLbIAbIK?, «KbIAMbBICH
JKOHE «3MsIH» KaTeropmsAapbl apKbiAbl OaikaAaabl. YKabipAeHyLliHiH MapTe6eCiHiH Heri3ri MasmyHbl
— ’KacafaH 3MSHAbI ©TeY, KbIAMbICMEH OaiAaHbICTbl KOFaMAbIK, KaTbIHACTAPAbI KAAMbIHA KEATIpYAi
TaAan eTy KyKbiFbl. JKebipAeHYyLLiHIH TyAFacbl KiHOAI TyAFaHbIH KbIAMbBICTbIK, >kayarnkepLiiAiriHe,
KPUMMHAAM3ALIMS XKOHE MeHaAM3aLMs MPOoLEeCTepiHe TikeAen acep eteai. XKobipAeHyLwiHiH KYKbIKTapblH
KOpFayAbl 3epAeAey 6apbICbIHAA aBTOP TEK KbIAMbICTbIK, 3aHAbI FaHa KapacTbIpbIMn KOMManAbl. Makaraaa
«KoabipaeHyulirnepre etemakbl KOpbl Typaabl» KasakcraH PecryGAmKacbiHbIH >kaHa 3aHblHa CoKec
KBIAMbBICTapA@H 3apAan LekkeHAepre 6epiAeTiH MaTepuaAAblK, eTeMakblAapAbl PETTeY MaCeAeAepi

KapacCTbIPbIAAAbI.

Ty#in cesaep: xa06ipAeHyLLi, KbIAMbIC KypOaHbl, Xka0ipAeHyLIire eTemMakbl, KaAMbIHa KEATIPYLLT COT

TOPEAITi, KeATIPIATEH 3USHABI ©Tey.

BBenenue

IToTepneBmuM mpuU3HAETCS JHUIO, B OTHOIIE-
HUU KOTOPOI'O €CTh OCHOBAHMSI MOJArath, 4YTo €My
HEIMOCPEICTBEHHO YTOJOBHBIM IIPaBOHAPYIICHU-
€M MPUYUHEH MOPAIbHBIN, (PU3UYCCKUN WU UMY-
mectBeHHbrid  Bpen  (http://adilet.zan.kz/rus/docs/
K1400000231). UmeHHO TaKkyI0 ASHUHHUITHIO 3aKpe-
IJI€T JACUCTBYIOIIMM Y TOJIOBHO-IIPOLECCYaIbHBIN
koxekc PecnyOmmkm Kaszaxcran. Hamo ormeruts,
YTO TIPABOBOM CTATYC MOTEPIICBIIETO KaK CyOBhEKTa
IpoIiecca, MPeICTaBISIFOINEr0 CTOPOHY OOBUHEHMUS,
TPAAULIMOHHO MNPU3HAETCS MPEAMETOM H3YUYEHUs
HayKH YTOJIOBHO-TIPOIIECCYaJIbHOIO MpaBa.

IToreprieBmuii BEICTYNIA€T OJHOM U3 KIFOUEBBIX
¢uryp B yroioBHOM cynonpousBojicTBe. [lokasa-
HUS TIOTEPIICBIIETO SBISIOTCS HE3AMEHUMBIM CPEI-
CTBOM YCTaHOBJICHUSI OOCTOSTENBCTB, HMMEIOIIUX
3HAQUECHHUE ISl YyroJoBHOro nena. OHM MO3BOJISIOT
MPaBWJILHO KBATH(DHUIIMPOBATH COICSHHOE, BBISIC-
HUTbH HAIMYWE WIH OTCYTCTBUE COCTABA MPECTYILIEe-
HUS; OINIPENISUTh CTEeTIeHb OOIIECTBEHHOW OIacHO-
CTH KaK CaMOrO IPOTHUBOMPABHOTO NESHUSA, TaK U
JUIA, €T0 COBEPIIUBLICTO; YCTAHOBUTH JIUIO WU
JIUL, TPUYACTHBIX K COBEPUICHUIO MPECTYIICHUS;
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BBISIBUTH YCIIOBHS, CHOCOOCTBOBABINKE COBEpIIE-
HUIO npecTymieHus. Ocoboe 3HaueHHe MOKa3aHUs
MIOTEPIIEBIIEI0 HUMEIOT OTHOCUTENBHO Pa3Mepa MpH-
YUHEHHOIO mpecTyiuleHueM Bpena. C MOMOILBIO
MOKa3aHUH MOTEPIEBLIETO MOTYT OBITh TOKa3aHbl 1
Jpyrue caMmble Pa3INuHbIe 00CTOSTEIbCTBA, TO/JIE-
JKalllie YCTAaHOBJICHUIO TI0 KOHKPETHOMY €Ty, PH-
4EM OHM MOTYT Kacarbcsi (JaKkTOB, KOTOPBIE U3BECT-
HBI TOJIKO NOTEPIEBILEMY U JIUILY, COBEPIIMBIIEMY
npectymuienue (I'opOynos, 2016: 39).
[ToreprieBriero MoxHO Ha3BaThb JIMIIOM, KOTOPBI
HauOoJee 3aMHTEPECOBaH B HAKA3aHUU JIMIIA, COBEP-
IIVMBIIETO YTOJIOBHOE MTPaBOHAPYIIEHHE, BO B3BICKA-
HUH C HETO MOJTHOM CyMMBI IPUYMHEHHOTO yiiepoa.
[Ipu3HaHue TOro, 4To MPECTYIUIEHUE SIBISETCS
HapyIlIeHNEM, B MEPBYIO OYepe/ib, HHTEPECOB KOH-
KPETHOTO WHAWBHUAA (3KEPTBBI) M €T0 COLUAIBHOTO
OKpY>KEHHs, a He TOCYapCcTBa Kak CyObeKTa Ipasa,
CTaJI0 OCHOBOHM Pa3BUTHS KOHIIETIIIMYA BOCCTAaHOBH-
TenbHOTO NpaBocyaus (OKerurenosa, 2017: 124).

OcHoBHAS YaCTh

Bceobmas [lexmapanus mpaB deloBeka, 3a-
KpEIUISisA B CTaThe 8 TPaBO HA MPABOCYIHE, TTIACHUT:
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«Kaxnplif yenoBek uMeeT npaBo Ha 3()(EeKTUBHOE
BOCCTaHOBJICHHE B TIpaBaX KOMIETCHTHBIMU HaIlH-
OHAJIbHBIMH CyaaMHU B ClIydasaX HAPYHICHU €ro 0C-
HOBHBIX IPaB, MPEICTABICHHBIX €My KOHCTHTYIUCH
i 3akoHOM» (http://www.un.org/ru/documents/
decl conv/declarations/declhr.shtml). Takast ¢op-
MYJHpPOBKa MpaBa MpeJoIpeesseT 00sM3aHHOCTh
rocy1apcTBa Mo CO3aHui0 AP PEKTUBHOM CyeOHOM
CHCTEMBI, CITIOCOOHOW HE MPOCTO 3alIUTUTh, HO U
BOCCTAaHOBHUTH HapyIIEHHOE MPaBO.

CerojHs pa3BUTHE BOCCTAHOBUTEIFHOTO ITPABO-
Cyaus CTaJlo OJHUM U3 IPUOPUTCTHBIX BEKTOPOB I'0-
CYJIapCTBEHHOM IOJIMTUKH, Tperoiaras JalbHe-
mee pacliipeHre Kpyra MPUMEHEHUS YTOJIOBHBIX
HaKaSaHHﬁ, HC CBs3aHHBIX C JIMIIICHUEM CBOGOZII)I u
HaTpaBJICHHBIX Ha BOCCTAHOBICHHUE 00IIIECTBEHHBIX
OTHOIIIEHUH, HAPYIICHHBIX NPECTYyIJICHHEM, Ha 3a-
LIUTY [IpaB KEPTB NPECTYIUICHUI.

B acnexTe Takoit 3amuThl mpaB ¢urypa mnorep-
TMIEBIIETO MPEICTaBIIeT HEMAJIBIA HHTEPEC HE TOb-
KO /ISl HAyKH YTrOJIOBHOTO TIpoIiecca, HO U JUIsl Hay-
KM yroJIOBHOTO IpaBa. B crenmansHOi nuTepaTtype
OTMEYAeTCs, YTO «IIOHSITHE «IOTEPIIEBIIHI» B €ro
YTOJOBHO-TIPABOBOM  (MaT€pHAIBHOM) 3HAYCHUHU
MEPBUYHO MO OTHOLICHHIO K CBOCH OJHOMMEHHOU
KaTeropuH B CYJOIPOM3BOCTBE (B IMPOLIECCYyalb-
HOM 3Ha'-IeHI/II/I), BO-IICPBBIX, IIO0 TI'CHE3UCY, BO-
BTOPBIX, TEMIIOpanbHO» (AHOLEHKOBa, 2006: 18).

C 3TUM TpYJHO HE corjaacuThes. [leicTBUTENb-
HO, NOTEPHEBIIUI HENOCPEACTBEHHO YYacCTBYET B
YTOJIOBHO-MIPABOBBIX OTHOLICHUSX, YTO MOJTBEPIK-
JaeTcs CBA3BIO KATETOPUH «yTOJIOBHOE IpaBOHA-
pYLIEHHE» W «IIpPUYMHEHHBbIH Bpen». HMHaue ro-
BOps, TOSIBJIGHHE I[IOTEPIIEBIICIO OO0YCIOBICHO
OOBEKTUBHBIMH TPUYMHAMH B BHJIE COBEPIICHUS
YLOJIOBHOI'O IIPABOHAPYIIEHUS U IPUYUHEHUS JTUILY
B pe3yJbTaTe 3TOr0 MaTepUaNbHOTO, PU3MUECKOT0
WM MOpalbHOTO Bpena. [Ipu3HaHme ke ymma mo-
TEPIEBIIUM B yTOJOBHO-IPOIIECCYATEHOM CMBICIIE
COCTOMTCS TO3KE€ MO0 BPEMEHHM, YXKE IOCIE TOro,
Kak OymyT coOpaHbl HEOOXOIUMBIE JIJISt 3TOTO JTOKa-
3arenbCTBa. [Ipu3HaHKe TOro MM WHOTO JIMIA I0-
TEpHEBIIUM OQOPMIISIETCS] TOCTAHOBJICHUEM JIUIIA,
BEJYIIETO TPOIIECC, U BIECUET HaJelIeHHEe ero KOM-
TUIEKCOM COOTBETCTBYIOIIUX MPOIIECCYaTbHBIX IPaB
1 00s13aHHOCTEH.

[ToTepneBmnii OT YrojJOBHOrO MpaBOHApyILlIe-
HUA, MMOHUMAaeMBIil B MaTCpuajJbHOM 3HAUYCHUU KaK
KepTBa HE3aKOHHOTO JICSIHHS, MOXET W He obpa-
TUTHCS C 3asIBIIEHUEM B IIPABOOXPAHUTEIHHBIE Opra-
Hbl 1 HEC MOJYYUTHh JOKYMCHTAJIbHO MMOATBEPIKACH-
HOTO TIPOLIECCYAJILHOTO CTaTyca.

IToreprieBiuii B yrojoBHO-IIPABOBOM MTOHHUMAa-
HUU UMECT U APYIUe CYyIECTBCHHBIC OTJINYUSA OT I10-

TEpIEBILIET0 B YTOJIOBHO-IIPOLIECCYATBHOM CMBICIIE.
Tak, eciu B yroJOBHOM IIpaBe MOTEPIIEBIINN pac-
CMaTpPHBAETCs KaK NMPU3HAK COCTaBa MPECTyIIeHUs,
TO B YTOJIOBHO-IIPOLIECCYAIBHOM IIPABE OH SIBIISETCS
YYaCTHUKOM yTOJIOBHOTO CYAOIPOU3BOICTBA, 00JIa-
JTAIOIINM OTIpeIeIEHHBIM IPABOBBIM CTaTYCOM.

IloTeprieBmnii B CTPYKType cocTaBa IIpe-
CTYIUICHUS 3aCiy’KMBaeT BBIIEJICHUS B KauecTBe
BaXHOI'O CaMOCTOSITENILHOTO TpPU3HAKa O0BEKTa
npectymieHus. [IpaBaa, B HEKOTOPBIX cOCTaBax
YIOJIOBHBIX IPAaBOHAPYIIEHUH MOTEPHEBIIUNA MO-
JKET BBITIOJNHATH U POJIb MpeaMeTa MPeCTyIUICHUS.
Hampuwmep, ct. 128 YK PK «Toprosns moasmm»,
ct. 135 YK PK «Toprosiist HecoBepIIEHHOJETHU-
Mu» U ap. [Ipu coBepiieHHHM TakWX MPECTYIHBIX
JIeSTHUH MOTEPIEBIINI HE SBISIETCS CAMOCTOATEIb-
HBIM YYaCTHHKOM OXPaHSEeMBIX OOIIEeCTBEHHBIX
OTHOLIEHUH, OH SBIAETCS HMEHHO TMpPEeIMETOM
MPECTYNHBIX CIENIOK, TpyOeiiimumM oOpa3zoM Hapy-
MIAIOMINX MTPaBa YesI0BeKa.

Kpome Toro, ecnmu B yrojoBHOM IIpaBe IIO-
TEPIICBIINM SIBJIICTCS KEPTBa MPECTYIUICHUS, T.C.
JUII0, IOCTPAJIaBIIee OT MPECTYITHOTO JCSTHUS, TO B
YTOJIOBHO-TIPOIECCYATBHOM TIPaBe HEMOCPEICTBEH-
Hasl J)KepTBa HE BCErga MOXKET OBITh MpU3HAHA IMO-
tepresmoir. Hampumep, mo menam o6 yOwuiicTse,
KOrJla TIOCTPaJaBIIero y>keé HeT B JKMBBIX, MOTEp-
MEBIIUM MPU3HAIOT KOTO-THO0 U3 €ro OJIM3KUX POJ-
CTBEHHHKOB.

[ToctpagaBiuivii OT yrojJoBHOIO IpaBOHApYIle-
HUSL — KEpTBa — OIpeHeNsieTcss KPUMHHOJIOTaMU
(BUKTHUMOJIOTaMH) KaK JIMIIO0, KOTOPOMY IPUYHHEH
(U3NYECKUl, MOpaNbHBI Bpea, MaTepUATbHBIHN
yIiepO, WM OCHOBHBIE NpaBa KOTOPOTO OBUIM CY-
IIECTBEHHO HApPYIICHBI B pe3yJjbTaTe MpecTyIlie-
HUS. OTO 4enoBek ((usnmyeckoe JIMIO), KOTOPBIH
yTpatui (JInOO MOKET yTpPaTWUTh) 3HAYUMBIEC ISt
HEro IeHHOCTH B pe3yJbTaTe OKa3aHHOTO Ha HETrO
100 B OTHOIIEHHWH €ro WHTEPECOB MPOTHUBOIPAB-
Horo BozjeiicTust (Cabutos, 2014: 18).

[lonsiTre >XepTBBI YTOJOBHOTO IpaBOHApPYIIIE-
HUS HE TOJIYYMJIO 3aKPeIUIeHHsS B HAIMOHAIbHBIX
YronoBHOM H  YTOJIOBHO-IIPOLECCYATbHOM KO-
Jekcax. Bmecre ¢ TeM, 3TOT TEpMUH MOIYYUIT OT-
pakeHne B MEeXAyHapoIHBIX Aexmaparmsx: «llofg
TEPMUHOM «KEPTBBI» NOHUMAIOTCS JIUIA, KOTOPBIM
VHAWBHUIyaJIbHO WM KOJJICKTHBHO OBLT TIPUYH-
HEH BpeJl, BKIIOYas TeJeCHbIE MOBPEXKIECHUS WU
MOpalbHBIN yepO, 3MOLHOHAJBHBIE CTpaJaHus,
MaTepUaNbHBIN yimep0d WM CYIIeCTBEHHOE YIIeM-
JIEHHE MX OCHOBHBIX MPaB B pe3yjbTare JEHCTBUS
win Oe3elicTBUsI, HapyLIaloLero ACHCTBYIOMINE
HaI[MOHAIBHBIE YTOJIOBHBIE 3aKOHBI TOCYJapCTB-
YJIEHOB, BKJTIOYAst 3aKOHBI, 3aPEIIAloNIne PecTy-
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HOe 3J0ynoTpeOienue BiacTblo. ...To unmM mHOE
JUI0 MOXET CYHTAThCS «KEPTBOI», HE3aBHCHUMO
OT TOTO, OBUIT JIM yCTAHOBJICH, apeCTOBaH, MpeaaH
Cylly WIH OCYXJEH IpaBOHAPYIIUTEIb, a TAKXKE
HE3aBUCHUMO OT POJICTBEHHBIX OTHOIICHWUN MEXITY
[IPaBOHAPYIIMUTEIEM U KEPTBOU. TEpMUH «KEpTBa»
B COOTBETCTBYIOIIMX CIIy4YasX BKIIOYAET OJIM3KHX
POJICTBEHHUKOB WJIM MKAWBEHIIEB HEMOCPEICTBEH-
HOU )KEPTBBI, & TAKIKE JINI, KOTOPBIM ObUT MPHYMHEH
yiepO Opu MOMBITKE OKa3aTh MOMOIIb JKEPTBaM,
HaXOSIIUMCS B OEJICTBEHHOM TIOJIOKEHUH, WIIH
npenoTBpaTuth BUKTHMU3anmioo (http://adilet.zan.
kz/rus/docs/O8500000003).

TepMuH «KepTBa» BCe ke UCIOIB3YEeTCs B ITpa-
BoBOM Tojie Kazaxcrana, HO yale 1Mo OTHOIIEHHUIO
K OINpEAETeHHbIM BHJaM IpECTYIUIEHUH, Moapas-
YMEBAIOIINM BBHICOKAN YPOBEHB OITACHOTO HACHITHSI.
IIpu 3TOM HOpMAaTHBHBIE aKThl, KaK IIPaBUIIO, IIPEJI-
yCMaTpUBAIOT KOHKPETHBIE BHJbI MTOMOIIM U Tpa-
BOBOM 3alllUThI ISl KEPTB TaKUX MPECTYIUICHUH.
Harnpumep, npaBuiia BeIILIATEl JEHEKHBIX KOMIIEH-
Caluii JKepTBaM MacCOBBIX MOJUTHYECKUX PETpec-
CHU, CTaHAAPTHl OKa3aHUs CIIEIUANBHBIX COIHAIb-
HBIX YCIYT >K€pTBaM OBITOBOTO HACHIIUS, KEPTBAM
TOPTOBIIH JIFOJbMH H T.II.

CaM (axT 3aKkperuieHus B 3aKOHO/ATEIbCTBE
HOZIO6HBIX HOPM CBHACTCILCTBYCT O IIOCTCIICH-
HOW T'yMaHHW3allud B YEJIOBEYECKUX B3aMMOOTHO-
meHnsax B obOmiectBe. COBpEMEHHOE YTOJIOBHOE
3aKOHOJIATENIbCTBO  JIOJDKHO — XapaKTepPH30BaThCS
OXPAHUTENBHOH, TO €CTh MpPeXyNpeAUTENbHON U
BOCCTAHOBHUTEIILHON (KOMITCHCAIIMOHHOM) OpHEH-
THPOBAHHOCTBIO.

B Pecniy6iinke Kazaxcran 0ombInoii mar no pas-
BUTHUIO CHCTEMBI BOCCTAHOBHUTEIBHOTO MIPABOCY NS
caenan ¢ npunsatueM 10 suBaps 2018 roga 3akona
Pecnybnuku Kazaxcran «O ®onae kommeHcanuu
MTOTEPIIEBIIAM.

Heo0XxomuMoCcTh JaHHOTO 3aKOHOJATEIBHOTO
aKTa JaBHO Ha3pena, MOCKOJbKY MEXaHU3M BOC-
CTaHOBJICHHWSI HAPYIICHHBIX NIPaB IOTEPIEBIINX,
KOMHGHC&HI/Iﬁ UM B CUIIy MHOI'MX HOPMAaTUBHBIX
HeopaboTOK Ha MPaKTUKE ACHCTBOBAN KpailHEe He-
s pexTuBHO.

HoBsIii 3ak0H 3aKpenu1 MpaBoBbIE OCHOBHI OKa-
3aHMA MaTepHaJbHON MOMOIIM TEM JIMLAM, KOTO-
pPBIM OBUT IPUYMHEH TOT WJIM WHOU BPEI B Pe3yJiib-
TaTe COBEPLIEHHS YTOJIOBHOI'O IPaBOHAPYIIEHMUS.
MarepuanbHasi OMOIIL MPeIycMOTpeHa B (Gopme
€IUHOBPEMEHHOM BBIIJIATHI ICHEKHOU CYMMBI W3
(DOHI[a KOMIICHCAIIU IMMOTCPIICBUINIM.

@DOHJT UMEET HECKOJIBKO HCTOYHHKOB IOCTY-
TUIGHUS CPEICTB. DTO HEHAJIOTOBBIE MOCTYTUICHMUS,
K KOTOPBIM OTHCCCHbLI NPHUHYAUTCIbHBIC IJIATCKHU,
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Hajaraemble Cy/a0M; JICHEKHbIE B3BICKAHUS 3a He-
WCTIONTHEHHE TIPOIIECCYaTbHBIX O0S3aHHOCTEH; Ie-
HE)KHBIE B3BICKaHUSI 110 HCIIPABUTEIILHBIM padoTam;
perpeccHblii BO3BpaT KOMIIEHCAIlUd C BUHOBHBIX.
3aKOHOM OTIPEAEISIOTCS TPH KATETOPUH MTOTEPIICB-
[IMX, UMEIOIINX MPaBO Ha KoMreHcanuio. [lepBas
KaTeropusi — HECOBEPILEHHOJIETHHE, ABISIOLINECS
JKEPTBAMHU CEKCYaJIbHOTO HACHITHS, KEPTBBI TOPTOB-
JIM JIIOJIbMU U TIBITOK 110 BOCBMHU CTaThsM. BTopas
KaTeropust — MOTEPNEBIINE, KOTOPHIM MPUYNHEH
TSOKKUH Bpell 3I0pOBBIO, JIHOO 3apaKeHHbBIE BUPY-
coM ummyHoaedumura (BUY/CITNJ). U Tperss
KaTeropust — NpaBONPEEMHHKH B CITy4ae CMEPTH I10-
TEPIICBIIIETO B PE3yJIbTaTe YIOJIOBHOTO MIPAaBOHAPY-
IIEHHs TI0 YeTKO 0003HAYEHHBIM CTAThAIM YTOJIOB-
Horo xojekca Pecriybnuku Kazaxcran (http://adilet.
zan.kz/rus/docs/Z1800000131).

[IpencraBnsercs MpaBWIbHBIM PELIEHHE O BHE-
JPEHUU MEXaHM3Ma KOMIIEHCAIMM TMOTEPIEBIINM
HE BO Bcex 0e3 NCKITIOYeHHS CITyJasX, a [0 onpee-
JICHHBIM KaTEeTOPHUSM YTOJIOBHBIX €Il

NMenHO Tak perraercss BOIIPOC O KOMIIEHCAIH-
sIX B OOJBIIMHCTBE Pa3BUTHIX cTpaH (BemnkoOpu-
tanus, ['epmanus, CIIA, fAnonus u mp.) — rocy-
JapCTBO M3 CBOMX (POHAOB BO3MEIIAET JIMIIb BPEJ,
MIPUYMHEHHBIN MTPECTYTUICHNEM )KU3HH U 3/TOPOBBIO.
MopanbHblil ymiep0, Kak NpaBuilo, roCyIapCTBeH-
HBIMH (POH/IaMH HE BO3MEIIACTCH.

IIpu 5TOM B HEKOTOPBIX E€BPONEHCKUX CTpaHaxX
MOTEPIIEBIINE UMEIOT IIPABO HAa KOMITEHCAIIUIO MPH-
YUHEHHOTO MM IPECTYIUICHHUEM yuiepda OT rocy-
JapcTBa eIle /0 MpeJaHus NPecTyNHUKa cyry. B
JAJTbHEHNIIIEM YK€ CaMO IOCy/IapCTBO B PETPECCHOM
MOPSZIKE B3BICKUBAET C OCYKJIEHHOTO BCE 3aTPATHI
0 BBITUIATE ymiepOa morepresmemMy. B eBpormeii-
CKOM MpaKTUKE TaKOW MOPSAJOK BO3MEUIEHHUS YLIEP-
0a >KepTBaM NPeCTYMJICHUH UMEHYETCS] HHCTUTYTOM
cyOporarumn.

Hampumep, cr. 131-24 YK O®panuuun riacur:
«l"ocynapcTBo oTBewaeT 3a BeCh yIIepO WIH €ro
4acTh, MPUIMHEHHBIA OCYKICHHBIM JPYTOMY JIAILY
U TIPSIMO CIIEAYIOUINI U3 HMCIIOJIHEHUS MPUTOBOPA,
MIPENHCHIBAIOLIETO BHIMOMHEHWE paboT B oO1ie-
CTBEHHBIX MHTepecax. K rocynapcTBy nepexomsT B
HopsIJIKe CyOporanuu mpasa Jiia, KOTOpoMy Mpu-
ynHéH yepo» (FOnomes, 2014: 122).

WucTuTtyT CcyOporanmuu, HECOMHEHHO, TIpe-
cTaBisieT co0OH Hambolyiee BBITOJIHBIN JUIS TOTEP-
MIEBIIEr0 MEXaHU3M BO3MelleHHs Bpena. [loatomy
OTpaJIHO OTMETUTh, YTO Ka3aXCTAaHCKOE 3aKOHO[a-
TEJIbCTBO 3aKPENUIIO0 UMEHHO TaKOW aJIrOPUTM JeH-
CTBHH — JIUII0 MOXKET 00paTUTHCS 32 KOMIICHCAIUEH
MMEHHO C MOMEHTa MpH3HAHHA MOTepHeBIM. B
JAJIbHEHNIIIEM MPOKypaTypa B PErPECCHOM MOPSIKe
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3aH_II/ITa IpaB MOTEPIICBILICTO IO 3aKOHOAATCIILCTBY PeCHy6III/IKI/I Kazaxcran

B3BIILET HEOOXOUMYIO CyMMY B DOH/I TOMOIIH TT0-
TEPIICBIINM C TPUYUHUTENS Bpea.

B kauecTBe KpUTHUKH, BO3MOKHO, OY/IyT BhICKa-
3bIBATHCS] MHEHHS O TOM, YTO CYMMBbI KOMITEHCAIH
HE CTOJb YK U BeJUMKH. MakcHUMalbHBII pa3zMep
KOMITCHCAIINH COCTABIACT S0 MECSIUHBIX PACUETHBIX
nokasatesneil. KoHeuHo, noTteprnesiie He moayyaT
0c000 KPYITHBIX CyMM W3 TOCYAapCTBEHHOTO (DOH-
Jla, HO, MO0 KpalHel Mepe, Jully, NoCTpaJaBlieMy B
pe3yJbTaTe yroJloBHOTO NMpaBOHAPYLIEHUS, HE TIPHU-
JeTCs JKJIaTh, TIOKa OyAyT HaliIeHbl BUHOBHBIE, KO-
TOpBIe OBUIN HE YCTAHOBJICHBI MJIM HE OBLIH 3a/1ep-
JKaHbl 110 TOPSIYUM ClIefJaM»; He MPUIETCS KIaTh
BBITUIAT OT HEIUIaTEXKECITOCOOHOTO TMPECTYITHUKA.
B »ToMm acnekre HOCTHUIKCHUCM SBJISCTCA YIKE CaMO
MPUHATHE 3aKOHA, HAIIPaBJIEHHOTO Ha 3allUTy paB
MTOTEPNEBIINX, KaK peajbHBII IIar Ha IMyTH MpaK-
TUYECKOT'O IMPETBOPCHUA MHOI'OJICTHUX TCOPETHUYC-
CKHUX pa3pabOTOK.

Pa3BuTHEe BOCCTAaHOBHUTEIBHOTO MPABOCYIUS B
Kazaxcrane cBsi3aHO TakXe C pa3BUTHEM CHCTEMBI
MEMallii B YTOJIOBHOM CYAOIPOU3BO/ICTBE.

Menunarus o3HadaeT 000 Imporece, B KOTO-
POM CTOPOHBI MBITAIOTCSA JOCTHYH MUPHOT'O ypETy-
JUPOBaHMsI CIOPA, BO3HUKIIETO MO MPUYHUHE WIH
B OTHOIIEHUH KOHTPAKTHBIX WJIM WHBIX MPABOBBIX
OTHOILIEHUH, Yepe3 HeUTpaJIbHOE TPEThe JINILI0 (Me-

nmuatopa). [losiBienue u pa3zsutue meananuu B Ka-
3aXCTaHE CTaJ0 OTPAKEHUEM IOJUTUKU TI'yMaHU-
3allid YTOJIOBHOTO M YTOJIOBHO-TIPOILIECCYaTLHOTO
3aKOHOJIaTEeNIbCTBA, MOCKOJIBKY OHA IMpEATNoyaraet
Ooyee MUPOKOE BHEAPEHHE WHCTUTYTA MPHUMHUpE-
HUS TIyTeM pacIIMpeHHs TepeyHs MpecTyIUIeHUi,
MOJNaJaoIUX 10/ BO3MOKHOCTh OCBOOOXKICHUS
OT YrOJIOBHOI OTBETCTBEHHOCTU YE€pe3 MPOLEIYPY
MeJHMali, BO3MEIIECHUS IOTEepIeBIIeMy HMYIIIe-
CTBa U MOPAJILHOTO BpE/a, a TAKKE IPUUUHEHHOTO
Bpelia 3J0POBBIO.

3akioueHne

B nenom mMoxxHO OTMETHTH, uTO B Kazaxcrane
OOBEKTUBHO OTMEYACTCS TCHICHIUS K Pa3BHTHIO
WHCTUTYTOB BOCCTAHOBHUTEIHHOTO MTPABOCY NS, CO-
BEPILIEHCTBOBAHUIO ()OPM U METOJOB OXPaHbI PaB
MOTEPIEBIINX OT YIOJOBHOTO MPAaBOHAPYIICHUS.
Takum 00pa3oM, BOCCTAHOBIIEHHE HAaPYIICHHBIX
MPECTYMHBIM JIESTHUEM OOIIECTBEHHBIX OTHOIIIE-
HUM, BKIIIOYas BO3MEIICHHUE MPUYMHEHHOT'O Mate-
PHAIEHOTO W MOPAaJHHOTO yiiepOa, MPUMHPEHHUE C
MOTEPIICBIIAM, OTBEYACT MPUOPHUTETHHIM IEISIM
YTOJIOBHO-TIPABOBOTO BO3JIEHCTBUS, JelaeT Oojee
3¢ (eKTUBHBIM BECh MEXaHHU3M yTOJIOBHO-TIPABOBOM
OXpaHBbI.
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Jxymames I.C.

coucKaTesb Kadeapbl yroloBHOTO MpaBa [ POIHEHCKOro rocy1apCTBEHHOTO YHUBEPCUTETA
umenn Suku Kynaner (Pecniyonuka Benapyck), Kazaxcran, . AigMarsl, e-mail: akma_77@mail.ru

TEOPETUKO-TTPAKTUYECKUE BOIMPOCHI MPUMEHEHNA MHCTUTYTA
YCAOBHO-AOCPOYHOTIO OCBOBOXAEHUS
B KA3AXCTAHE B YCAOBUAX AUKPUMNHAAN3SALIMA
YITOAOBHOI'O 3AKOHOAATEAbCTBA

B HacTosen cTaTbe MCCAE AOBaHbI TEOPETUHECKME MPOBAEMbIYCAOBHO-AOCPOUYHOr0 OCBOGOXKAEHMSI.
LleAb HacTosILLEN CTAaTbM — MCCAEAOBATb MPOGAEMbI YCAOBHO-AOCPOUHOrO OCBOOOXAEHMS 1 MEXAHU3M
MPVYMEHEHMSI AQHHOM HOPMbI YTOAOBHOIO 3aKOHOAAQTEAbCTBA. B pamkax MCCAEAOBaHUSI YTOUHSETCS
MOHSATWMIMHBINA annapaT M TEOPeTMYEeCKMe OCHOBbI YCAOBHO-AOCPOYHOrO OCBOBGOXKAEHMS, M3yuyeHO
MOHSATME, OCHOBAHMUSI MPVMEHEHUSI YCAOBHO-AOCPOYHOrO 0CBOGOXKAEHMS. [lpobGaema yCAOBHO-
AOCPOYHOrO OCBOGOXAEHUSI €CTb KOMIMAEKCHasl, rnpaBoBasi npobaema coBpemeHHoro KasaxcraHa,
06yCAOBAEHHast O6LLVIMM M CMIELIMAAbHBIMU MOAMTUYECKMMM, COLIMAAbHO-9KOHOMMYECKMMM, AYXOBHbBIMM,
IOPUAMYECKMMM, YTOAOBHO-TPABOBbLIMM, YTOAOBHO-MCMOAHUTEABHbIMM, YTOAOBHO-MPOLIECCYAAbHbIMM
M MHbIMK (pakTopamu. OHa OXBaTbIBAET M CMEXHbIE HOPMbI YTOAOBHO-TIPOLLECCYAAbLHOTO, YTOAOBHO-
MCMOAHUTEABHOTO M MHbIX OTPACAEN 3aKOHOAATEALCTBA, 06ECTIeUMBAIOLLMX MPABOBOE PErYAMPOBAHME
AQHHOTO MHCTUTYTA YrOAOBHOTO MpaBa. MHOrOUMCAEHHbIE MCCAEAOBAHUS HE NMPUBEAM MOKaA K BbIpaboTKe
AOCTAaTOYHO TOYHOTO M TMOAHOTO TMPEACTABAEHUsSI O TMPABOBOM MPUPOAE YCAOBHO-AOCPOYHOIO
0CBOGOXAEHMS. [1pM 3TOM MEXaHU3M MPUMEHEHUSI YCAOBHO-AOCPOUYHOIO OCBOGOXKAEHMSI OCTAtOTCS
HensyueHHbiMU. [loCAeAHEE OMpPEeAeAsieT HOBM3HY HacTosILLEero MccAeAoBaHus. [peaaaraemoe
MCCAEAOBAHME COAEPXKMT HAYyYHO OGOCHOBAHHbIE MOAOXEHWS U BbIBOAbI O TEOPETUYECKMX OCHOBAX
YCAOBHO-AOCPOYHOTO OCBOGOXAEHUSI M 3TO OMPeAeAsieT ero HayuHyto 3HaummocTb. Kpome Toro,
0603HaueHbl OCHOBHbIE MPOBGAEMbI MO TemMe U 0603HaUYEHbl OCHOBHbIE HAMPABAEHUS! MX PELIEHMS], YTO
06yCAaBAMBAET €ro NpPakTUYEeCKyIo 3HaYMMOCTb.

MeToAOAOrMUECKYIO OCHOBY MCCAEAOBAHMS COCTABASIOT HayUHbIE MOAOXEHUS YTOAOBHOIO MpaBa,
YFOAOBHO-MCMOAHUTEABHOIO MpaBa O CYLHOCTM HakasaHusi, MpPaBOBOM MPUPOAE OCBOBOXKAEHMS OT
HaKasaHmsl.

[MpoBeAEHHbI1 aBTOPOM MPABOBOM aHAAM3 MO3BOASIET MPEACTABUTb PEKOMEHAALMM OMPEAEAEHUIO
HOBbIX MEXaHW3MOB B C(pepe NMPMEHEHMs YCAOBHO-AOCPOYHOIO OCBOGOXKAEHMS.

Pe3yAbTaTbl, MOAyUYeHHbIE B HACTOSLEN CTaTbe, MOXHO MCMOAb30BaTh B Y4e6HOM MPOLLECCE, AAS
HarnumcaHus y4eObHMKOB MAM yuebHbIX Mocobumi 1 nybAMKaumm cTaTei Nno AaHHOM npobAemaTtmke.

KAtoueBbie cAOBa: HakasaHue, 0CBOOOXKAEHME OT HaKa3aHMsl, YCAOBHO-AOCPOUHOE OCBOGOXKAEHHE,
AMLLIEHME CBOOGOADI, UCMPABAEHUE, OCY>KAEHHDbIN.

Dzhumasev G.S.
Applicant/competitor of the Criminal Law Departament named after Yanka Kupala
of the Grodno State University (Republic of Belarus), Kazakhstan, Almaty, e-mail: akma_77@mail.ru
Theoretical-practical issues of application of the institute of provisional-early liberation
in kazakhstan in the conditions of diccriminalization of the criminal legislation

In the present article the theoretical problems of parole are investigated. The purpose of this article is
to investigate the problems of parole and the mechanism of application of this rule of criminal law. The
study clarifies the conceptual framework and theoretical foundations of parole, studied the concept, the
grounds for the use of parole. The problem of parole is a complex legal problem of modern Kazakhstan
due to General and special political, socio-economic, spiritual, legal, criminal-legal, criminal-Executive
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law, criminal procedure and other factors. It also covers the related rules of criminal procedure, criminal
enforcement and other branches of legislation that provide for the legal regulation of this institution of
criminal law. Numerous studies have not yet produced a sufficiently accurate and complete picture of
the legal nature of parole. At the same time, the mechanism of application of parole remains unexplored.
The latter determines the novelty of the present study The proposed study contains scientifically based
provisions and conclusions about the theoretical basis of parole and this determines its scientific signifi-
cance. In addition, the main problems on the topic are identified and the main directions of their solution
are indicated, which determines its practical importance.

The methodological basis of the research is the scientific provisions of criminal law, criminal law on
the nature of punishment, the legal nature of exemption from punishment.

The legal analysis carried out by the author makes it possible to provide recommendations for the
definition of new mechanisms in the field of parole.

The results obtained in this article can be used in the educational process, for writing textbooks or
manuals and publishing articles on this subject.

Key words: punishment, release from punishment, parole, imprisonment, correction, convicted.

Axkymatues I.C.

SAHkM Kynaabl aTbiHAAFbl [DOAHEHCK MEMAEKETTIK YHUBEPCUTETIHIH, KbIAMBICTbIK, KYKbIK, Ka()eAPACbIHbIH
isaeHyulici (beaopychb Pecnyb6amnkachl) KasakcrtaH, Aamartbi K., e-mail: akma_77@mail.ru

Ka3sakcTaHAaFbl KbIAMbBICTbIK, 3aHHAMaHbIH, KbIAMBIC A€l TaHbIMay )XKaFAaibIHAAFbI
LIAPTTbl TYPAE Mep3iMiHeH OypbliH 60caTy MHCTUTYTbIH KOAAQHYADIH,
TEOPUSAABbIK-TRXKIpUOEAIK MaceAeAepi

ATaaFaH Makanapa MepsimMiHeH OypbiH WAPTTbl TypAe 6GOCaTyAblH TEOPUSIAbIK, MaCeAeAepi
KapacTbIpblAfaH. MakaAaHblH MakcaTbl — Mep3iMiHEH GYpPbIH WaPTThl TYpAE 60CaTYAbIH, MOCeAeAepiH
JKBHE KbIAMBICTbIK, 3aHHaMaHbIH aTaAFaH HOpMaAapblH KOAAQHY TeTiKTepiH 3epTTey. 3epTTey
weHbepiHAe Mep3iMiHeH GypbiH WapTThl TypAe GOCATYAbIH YFbIMABIK arnnapaTbl KOHE TEOPUSIAbIK,
Heri3Aepi HakTbIAQHABI, Mep3iMiHeH OypbiH LWApPTTbl TypAe 60caTyAblH TYCiHIiri, KOAAQHY Heriaepi
3epTTeAAi. MepsimiHeH GypbiH WAPTTbl Typae 6ocaTy maceaeci 3amaHayu KasakCTaHHbIH, KaArbl
JKBHE apHarbl Casgcu, BAEYMETTIK-DKOHOMMKAABIK, PYXaHW, 3aHW, KbIAMBICTbIK-KYKbIKTbIK, KbIAMbICTbIK-
aTKAPYLUbIAbIK, KbIAMbICTbIK-MPOLIECTIK >KoHe 6acka Ad (PaKTOPAAPMEH LLIAPTTAAFAH KELLEHA], KYKbIKTbIK
MaceAe 60AbINn Tabbiraabl. OA KbIAMBICTbIK, KYKbIKTbIH aTaAfaH WMHCTUTYTbIH KYKbIKTbIK PETTEYAi
KaMTaMacbl3 eTeTiH KbIAMbICTbIK-MPOLIECTIK, KbIAMbBICTbIK-aTKAPYLLbIAbIK »8He 6acka Aa CararapAblIH
3aHHaMaAapbIHbIH HOPMaAapbiH KamTuAbl. KenTereH 3eptreyaep Mep3iMmiHeH OypbiH WAPTTbl TYpAe
60CcaTyAbIH KYKbIKTbIK, TabWFaTbl TypaAbl HaKTbl >K8HE TOAbIK, KO3KapacTbl ©HAErN LblFapyFa oa3ip
aKeAMeAi. Mep3iMiHeH BypbIH LLApTTbl TYpAe 6H0CaTYAbl KOAAQHY TETIKTEPI a3 3ePTTEArEH MBCEAEAEPAIH
KatapblHAQ. OCbl >Karaait 3epTTEYAiIH ©3€eKTIAIrH KypanAbl. YCbIHbIAbIN OTbIPFaH 3epTTey Mep3iMiHeH
OYpbIH WAPTTbl TYpAE 60CaTyAbIH, TEOPUSIAbIK, HET3AEPI TYPaAbl FbIAbIMU HETI3AEATEH epexkeAep MeH
KOPbITbIHABIAAPABI Ginaipeai ae. Ocbl KafFaai OHbIH FbIAbIMM MaHbI3bIH aHbikTaiAbl. COHbIMEH KaTap,
TaKbIpbin GOMbIHLLIA HETi3ri MBCEAEAEP, OHbI LELLYAIH Heri3ri 6aFbITTapbl akbIHAAAFaH Ad, OYA XKaraai
TaKbIPbINTbIH TOXIPUOEAIK MaHbI3blH KOPCETEA,.

3epTTeyAiH 9AiCHaMaAbIK HEri3iH XKa3aHblH MaHI, ka3aaaH 60caTyAbIH KYKbIKTbIK TabuFaTbl TypaAbl
KbIAMbICTbIK, KYKbIKTbIH, KbIAMBICTbIK, aTKAPY KYKbIFbIHbIH, FbIAbIMU €peXXeAepi KypanAbl.

ABTOp apKblAbl >KYPri3iAreH KyKbIKTbIK TaAAdy Mep3iMiHEH OypbiH LWAPTTbI TypAe 6GocaTyApl
KOAAQHY asiCbIHAAFbI XKaHa TETIKTEPAI aHbIKTay YLUiH YCbIHbICTApP >KacayFa MyMKIHAIK Gepeai.

Makarasa aAblHFAH HOTUMXKEAEPAI OKY YAEPICHAE, aTaAFaH MaceAe GOMbIHLLIA OKYAbIKTap, OKY
KYPaAAapbIH, MakaAaAap >kady 6apbiCbiHAQ MalAaAaHyFa 60AAAbI.

Tyiin ce3aep: >kasa, >kasapaH Oocarty, Mep3iMmiHeH OypblH WapTTbl Typae 6Gocarty, 6ac
6OCTaHAbBIFbIHAH aiiblpy, Ty3ey, COTTaAFaH.

BBenenue

B ct. 72 YK PK onpenerneHo, 4To Jinio, OTObI-
BaloIllee OrpaHUIECHUE CBOOOIBI HITH JIUTIIEHHUE CBO-
0011, TTociIe (PAKTUIECKOTO OTOBITHS CPOKOB MO-
JKET OBITh OCBOOOKICHO CYJ/IOM YCIIOBHO-JOCPOYHO,
eCcN Cy/ioM OyZeT MpHU3HAHO, YTO AJISI CBOETO HC-
MIPaBJICHUSI OHO HE HYXKIA€TCs B IOJHOM OTOBIBA-
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HUW Ha3HAYeHHOTO Haka3aHWd. [Ipu 3TOM BO3MOXK-
HO YaCTHUYHOE WM IOJHOE OCBOOOXIECHHE W OT
JOTIOJTHUTEJIFHOTO Haka3aHus (YTOJIIOBHBIM KOAEKC
Pecrry6mmmku Kazaxcran, 2014).

CyTh paccMaTpuBaeMOil MPaBOBOIl KaTeropuu
3aKIII0YAeTCsT B JOCPOUYHOM HPEKPALICHUU OTOBI-
BaHWS HaKa3aHWs NPU YCIOBUU COOTIOACHUS OCBO-
00XKJICHHBIM yCTAaHOBJICHHBIX 3aKOHOM TPeOOBaHUH.
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B HekoTOphIX cTpaHax MPUMEHEHHE YCIOBHO-
JIOCPOYHOTO OCBOOOXKACHUS OT HaKa3aHUs CYKHBa-
erca. Hanpumep, no yronoBHomy kojekcy @PI' k
OCYKJICHHBIM, KOTOPBIE CKPBLIM UMYIIECTBO, MO~
ne)karee KOH(PHUCKAIMHA, HEe TPUMEHSETCS YCIIOB-
HO-JI0CpOYHOE 0CBOOOXkAeHNe (YTOIOBHBIN KOJIEKC
OPT™:).

B Vronosuom konekce Koipreizckoir Pecry-
ONMKYM yCTaHOBJICH 3alpeT Ha PUMEHEHHE yCIIOB-
HO-JTOCPOYHOT'O OCBOOOXKJICHHSI K JTUIIAM, PU3HAH-
HBIM 0CO00 OTIACHBIMHU PEIUINBACTAMH, U K JTUIIAM,
KOTOPBIM CMCPTHAA Ka3Hb B MOPAAKE ITOMUJIIOBAHUA
3aMEHEeHa JIMIIEHIEeM CBOOOIbI (Y TOJIOBHBIN KOJIEKC
Keipreickoii Pecniyomuku: ct. 69).

VY CIIOBHO-JOCPOUHOE OCBOOOKACHUE IO Yro-
JIOBHOMY 3aKOHOJAATeNbCcTBY PecryOnmku Y30eku-
CTaH HEMPUMEHSETCS He TOIBKO K 0CO00 OMacHBIM
peuyuauBuUCcTaM MW K JIMIaM, KOTOPbBIM CMCpPTHasd
Ka3Hb ObLIa 3aMCHEHAa B MOPSIKE ITOMIJIOBAHHS
JIUIIEHWEM CBOOOIBI, HO W K JIMIIAM, OCYKJCHHBIM
32 YMBIIICHHOE YOUHCTBO C OTArYarUMMH 00CTO-
SITETTbCTBAMH, HACUIIBCTBEHHOE YJIOBJIETBOPEHUE
ITOJIOBOM ITOTPEOHOCTH B IMPOTHBOECTECTBEHHOM
(dhopMe B OTHOILICHHH TTOTEPIICBIIETO, 3aBEIOMO JIJIS
BHHOBHOTO, HE JIOCTHUTIIETO 14 JIeT, IpecTyIICHHS
npotuB PecyOnmku Y36ekucTan, Mupa u 6e3omnac-
HOCTH YeJIOBEYECTBa, OPraHU3alHUI0 MPECTYITHOTO
cooOmIecTBa, KOHTpaOaHIy SIEPHOTO, XHMHYE-
CKOTO, OMOJIOTHYECKOTO ¥ JIPYTHX BHUIOB OPYKHUS
MacCOBOT'O YHHYTOXKEHHSI, MaTepHAIIOB U 000py10-
BaHUsI, KOTOPBIE 3aBEIOMO MOTYT OBITh HCIOJB30-
BaHBI TIPU €r0 CO3J]aHWH, a PABHO HAPKOTHUYECKUX
CpCACTB WJIM NICUXOTPOIIHBIX BCUICCTB B pasMepax,
MIPEBBIIAOIIUX HEOOIbIION (YTOIOBHBIA KOJIEKC
PecrryOnukm Y30ekucran: ct. 73).

B Vromosuom kxonexkce TamKukucraHa Tak-
)K€ YCTAHOBIICHBI OTPAaHUYCHUS IMPUMEHCHUS YyC-
JIOBHO-/IOCPOYHOTO OCBOOOXK/ICHUSI OT HakKa3zaHUS,
OHO HCIPUMCHACTCA K CICAYIOIIHNM KaTCropusiM
OCYXKJICHHBIX: K OCYXJICHHBIM, KOTOPBIM CMEPTHAas
Ka3Hb 3aMEHEHa MOYKU3HEHHBIM JINIIIEHHEM CBOOO-
AbI; K OCYXXKACHHBIM, COBCPHIMBIIUM ITPECTYIJIICHUC
pu 0co00 OMACHOM PEIHJIUBE; K OpraHu3aTopam,
y9acTHUKAM OPTaHW30BaHHOW TPYIIIBI JIUI[ WIH
MPECTYIHOTro coo0IecTBa (MPecTymHOW OpraHu-
3allin); K JIMIAaM, OCYXJICHHBIM 32 TPECTYIICHHS
MIPOTHB MHUpa U 0E30ITacCHOCTH YesioBedecTBa (YT0-
TOBHBIN Koneke Tamxukucrana: cT. 76).

[To yronoBHOMY 3akOHOIATENLCTBY PeciryOmu-
ku Kazaxcran ycloBHO-IOCPOYHOE OCBOOOXKICHHE
HE INPUMEHMMO K JIMIy, KOTOPOMY HaKa3aHHE B
BHJIC CMEPTHOW Ka3HH 3aMEHEHO JIUIIICHUEM CBO-
00bI B TIOpSIKE TTOMHIJIOBAHHUS, JIAILY, OCYKICH-
HOMY 32 TEPPOPHCTUYECKOE WIIH IKCTPEMHCTCKOE

NpeCTyIUICHHEe, TOBJIEKIIee THOenb Jojae nmdo
CONPSHKEHHOE C COBEPIIEHHEM 0c000 TSIKKOTO Ipe-
CTYIUICHUSI, JIUITY, OCY)KJCHHOMY 3a TIPECTYILICHUE
NPOTHUB MOJOBOW HENMPUKOCHOBEHHOCTH HECOBEp-
meHHoeTHUX (YTONOBHBIA Kofeke PecmyOnmkn
Kazaxcran: ct. 72).

Ha nam B3rsia, orpaHndyeHue NpUMEHEHHS yC-
JIOBHO-AOCPOYHOI'0 OCBOOOKICHNSI HEOOOCHOBAHHO
JUIIACT 3HAYUTENBHOE YUCIIO OCYKICHHBIX CTHMY-
JIa K UCTIPaBJICHUIO.

OO0BEeKTOM UCCIIeZIOBaHUS BBICTYNHIIN 0OIIIe-
CTBCHHBLIC OTHOUICHHA, CKJIAAbIBAIOIIUECS TIpHU
MPUMEHEHUH YCIIOBHO-IOCPOYHOTO OCBOOOXKICHUS
U UX OTPAXCHUE B YTOJIOBHO-NIPABOBOW TEOPUH U
[IPaBONPHUMEHHUTEIBHOM ITPAKTUKE.

Ilpeomemom uccrnedosanusi CTand HOPMBI YToO-
JIOBHOTO, yTOJIOBHO-WCIIOJHUTEIHHOTO, YTOJIOBHO-
MPOIIECCYaTbHOTO 3aKOHO/IaTEeNILCTBA.

Lenvio uccneoosanus SBIAETCS N3yUCHHUE IPABO-
BOH MPUPOJIBI YCIOBHO-I0CPOYHOTO OCBOOOKICHUS.

Memooonozuueckyro ocnogy ucciedoganus co-
CTaBHJIM TOJIOKEHUSI OOIEHAYYHOTO IHAaJCKTHYe-
CKOTO METOJIa MTO3HaHMs COLMAIbHBIX SIBICHHN. B
nporiecce MCCaeOBaHUs UCIOJIb30BANCH KIIACCH-
YEeCKHE METOJbl HCCIICIOBaHUs, B TOM YHUCIE Me-
TOJIBI CPAaBHHUTEIBHOTO, MPABOBOTO, CHCTEMHOTO U
MHCTUTYIUUOHAJIbHOT'O aHAaJIM34a.

Obnacms npumenenus — NEATENIbHOCTb 3aKOHO-
JIaTeNIbHBIX OPTaHOB I10 COBEPIICHCTBOBAHUIO HOP-
MAaTUBHBIX aKTOB, ACATCIIBHOCTD IIPABOOXPAHUTEIIb-
HBIX OPTaHOB 10 COBEPILICHCTBOBAHUIO MEXaHU3MOB
HNPUMEHEHUS YCIOBHO-IOCPOYHOTO OCBOOOXKICHNS,
y4eOHBI Tporiecc, cepa IPUINIECKOH HAYKH.

OcHOBHAsl YaCTh

B Teopun yronoBHOro npaBa CyIIECTBYIOT pas-
JUYHBIE TOYKW 3PEHUS O IOPUAMYECKON TPUpPOe
YCIIOBHO-JIOCPOYHOT'O OCBOOOXKICHHUSI OCYKICHHBIX
ot Hakazanus (AsneeB, 2000; bamammmn, 2005;
Ackepos, 2005; bapcykosa, 2002).

B ct. 72 YK PK omnpeneneno, 4to auIo, oT-
ObIBarOIlce OIPpaHUYCHUE CBOOOBI WM JIUIICHHUE
CBOOOIIBI, TOCe (AaKTHUECKOTO OTOBITHS CPOKOB
MOXET OBITh OCBOOOXICHO CYJIOM YCJIOBHO-IO-
CPOYHO, €CJI CyAOM OyIeT MpH3HAHO, YTO IS
CBOETO MCHPABIICHHUS] OHO HE HYX/IAaeTCs B MOJHOM
OTGBIBaHI/II/I Ha3HAYEHHOI0 HakKa3aHus. AHaINU3u-
pPysl TEPMHHOJIOTHIO «MOXET OBITh OCBOOOXKICHOY,
MIPEJICTABIISACTCS TPABWIIBHOM CIEAyromas TOYKa
3pEHUS] aBTOPOB, KOTOPBIC CYMTAIOT, UTO OCYKIICH-
HBIC HE MMEIOT IIPaBa Ha YCJIOBHO-JOCPOYHOE OCBO-
0o aeHNe, 100 OHO MOYKET OBITh MPUMEHEHO WIIH
He mpuMeHeHo mo Bosie cyna (Tkauesckuit, 2010:
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439). IlpuMeHeHHass TEPMUHOJIOTHUS 3aKOHOAATEIS
HeynavHa. Eciii Hanm4yecTByIOT BCe MPEANPUCAHNUS
3aKO0HA, IIOJI0XKEHHBIE B OCHOBY IPUMEHEHUS yC-
JIOBHO-JIOCPOYHOTO OCBOOOXKJICHUSI OT OTOBIBAHHS
HaKasaHWus, CyJ 00s13aH MPUMEHHTH €T0 K OCYKICH-
HoMy. IloaTOMy mpencraBisieTcsi MPaBUIBHOM IO-
3ULMSI TEX aBTOPOB, KOTOPBIE YCIOBHO-JOCPOYHOE
OCBOOOYK/IEHNE PAacCMATPUBAIOT KaK «CYOBEKTHB-
HoOe mpaBo ocyxiaennoro» (Hocenko, 1973; Yui-
ki, 1964; Cusbiid, 1995). [lo MHEHHIO JaHHBIX
ABTOPOB, KAXKIbIH OCYKICHHBIA MMEET IpPaBO Ha
YCIIOBHO-ZIOCPOYHOE OCBOOOKIICHHE OT HaKa3aHHS.
Ho, oOpaTim BHEMaHWE Ha TO, YTO «CyOBEKTUBHOE
MPaBO OCYXJICHHOTO» HE SBISETCS OTpe/IelICHHEM
YCIIOBHO-ZIOCPOYHOT'O OCBOOOMKICHHUS.

[pyrue aBTOpBI paccCMaTpPHBAIOT YCIOBHO-JIO-
CPOYHOE OCBOOOKICHHNE KaK KOMIIEKCHBIN TPaBO-
BOW MHCTHUTYT, SIBISIOIIMACS OHOU U3 dopM aud-
(hepeHImany UCTIOTHeHHUS HaKa3aHUsl, COCTOSIICH
B JIOCPOYHOM OCBOOOXKIIEHHH OCYXICHHOTO, TpH
HACTYIUUIEHUH IIPELYCMOTPEHHBIX 3aKOHOM OCHO-
BaHWH, OT OTOBIBAHUS OCHOBHOT'O, BCErO WM 4Ya-
CTH JIOTIOJTHUTEIIEHOTO HAKa3aHUs, C BO3JIOKEHHEM
Ha HEro 00sI3aHHOCTEH, HEecoOJI0JeHHE KOTOPBIX
MOJKET SIBUTHCSI OCHOBAaHHUEM OTMEHBI YCIOBHO-]IO-
cpouHoro ocBoboxaeHus» (Ctenanos, 2009).

B ropuamyeckoid nuTeparype BCTpeyaercs
OTIpeJieNIeHHE YCIOBHO-A0CPOYHOTO OCBOOOKICHUS
kak noompenns (bapcykonra, 2002: 17).

Y cII0BHO-TOCPOUHOE OCBOOOKICHUE MTOOIIPSIET
OCYKICHHOTO, HO JJAaHHOE ONpe/eleHUEe HOCUT 00-
il xapakrep. Ilon Hero moanmagaroT U yCIOBHOE
OCYXKJICHHUE, U 3aMEHAa HEOTOBITON YacTH HaKa3aHUs
JpyruM, Oosiee MSTKUM HaKa3aHHEM, U T.1.

B ropunnueckoit ureparype yciaoBHO-AOCPOU-
HOE OCBOOOX/IEHHE OT OTOBIBAHWSI HaKa3aHUs pac-
CMaTpUBaeTCs KaK €IUHOE MpaBOBOE siBiieHWE. B
ct. 72 YK PK ycranoBieHo ABa BUJa TAKOI'O OCBO-
OOXIEHUS: TOTHOE U HemoiaHoe (yactuaHoe). [lom-
HBIM YCIIOBHO-JIOCPOYHOE OCBOOOXKICHHE OYAET B
TOM ClIydae, KOT/la OCYXKJICHHBIH OTOBIBAT TOJBKO
OCHOBHOE HakazaHue. B 1momoOHOI cuTyanuu He-
BO3MOXXHO YCJIOBHO-ZOCPOYHO OCBOOOAMTH OT Ya-
CTH HEOTOBITOTO OCHOBHOTO HaKa3aHUs, a JPYTYIO
OCTaBUTH ISl PEATBHOIO HMCIOJHEHUS. Y CIOBHO-
JIOCPOYHOE OCBOOOXKIEHHE OTHOCHTCS K HEOTOBI-
TOH YacTHM OCHOBHOI'O Haka3zaHusi B 1einoM. [loin-
HBIM OyJIET YCJIOBHO-IIOCPOYHOE OCBOOOXKICHUE
OCYKICHHOTO OT OCHOBHOTO HaKa3aHUsI M BCEro
JIOTIOJTHUTENIBHOTO Haka3aHwus. Ecim ke mpu yciioB-
HO-IOCPOYHOM OCBOOOKIECHUU CYJOM MPUMEHSET-
CSl YACTHMYHOE OCBOOOXK/ICHHE OT JOMOIHUTEILHOTO
HaKa3aHWs, TO €r0 OCTABIIASICA YaCTh UCTIOIHIETCS
peanbHo. [lapamiensHo peanmuzyercs ycCIOBHO-/0-
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CPOYHOE OCBOOOKICHHWE OT OCHOBHOTO HAKa3aHUs
Y peanbHOE WCIOJHEHHWE YacCTH JOMOIHUTEIHEHOTO
HaKa3aHus. DTO HEMOJHOE NMPUMEHECHUE YCJIOBHO-
JOCPOYHOT'O OCBOOOKACHUS.

VY CIIOBHO-I0OCPOYHOE OCBOOOXKIIEHHE — OIHH
U3 BUJIOB OCBOOOXCHUS OT Hakazauus. CyTh ero
3aKJIFOYAETCSl B OCBOOOXKICHHH OCYXKJICHHOTO OT
JATBHEHIIIETO pPEeajbHOTO OTOBIBAHUS HaKa3aHUA
C YCIIOBHEM 00s53aTEIbHOTO COOJIIOJIEHUST UM psijia
MIPEITUCaHN, TIEPEUUCIICHHBIX B 3aKOHE M YCTa-
HOBJICHHBIX CY/IOM B COOTBETCTBHH C ITHM 3aKOHOM
ct. 72 YK PK.

[Ipu ycI0BHO-TOCPOYHOM OCBOOOKICHIH HEOT-
ObITas YacTh HaKa3aHWs He aHHyIupyerca. Ee uc-
MOJIHCHUE TOJIBKO MpPHOCTaHaBiIuBaeTcs. M muinb
IOCJIe MCTEYCHUS OIPEJICTICHHOTO CPOKa, PAaBHOTO
HEOTOBITOM YaCTH HA3HAYEHHOTO CYIOM CpOKa Ha-
KazaHus (MCIBITATeNILHOTO CPOKa), pU COOIto/Ie-
HUU OCBOOOKICHHBIM OIPEICICHHBIX TPEOOBaHUIA
— BO3BpAT K HUCIOJHEHHUIO HEOTOBITOM YacTH CpOKa
HaKa3aHUs CTaAHOBUTCSA HEBO3MOKHBIM.

Y coBHO-I0CPOUHOE OCBOOOXKACHUE OT OTOBI-
BaHWs HaKa3aHWs MPHUMEHSETCS JIUIIb B TE€X CIy-
Hadax, Korjga AOCTUTHYT OHpeI[eHeHHLIﬁ B 3aKOHEC
YPOBEHb HCIPABJICHUS OCYXKJICHHOTO U TIPH 3TOM
uM (haKTHIECKH OTOBITa OIpeIeIcHHAs JacTh CpOKa
HaKa3aHWsl.

OT/ienbHBIC FOPUCTHI CYUTAIOT, YTO TEPBOC SIB-
JSeTCS OCHOBaHHWEM, a BTOpPOE — O0S3aTeNIbHBIM
YCIIOBUEM MPUMEHEHHUS YCJIOBHO-IOCPOYHOTO OC-
BOOOXkIeHUsT OT oTObIBaHus HakazaHus (lllepOa,
2007). PaccmarpuBaeMasi TOUKa 3pCHHS TIPEICTAB-
nsieTcst criopHoil. TpeboBaHue OTOBITHS OCYKICH-
HBIM OTIPE/ICIICHHON YaCTH CPOKa HA3HAYEHHOTO EMY
CyJIOM HaKa3aHUs TaKXKe MpecienyeT TOCTHKECHHE
OIIpE/IeNICHHBIX 1IeJIeH HaKa3aHHs: BOCCTaHOBJICHUE
OTIPE/ICTICHHOTO YPOBHS COIMAIbHON CIIPaBEINBO-
CTH ¥ TIOKapaHHsl OCYKJIEHHOTO, YaCTUYHOE JOCTH-
YKCHHUE 32124 YaCTHOM M 00IIei MpeBeHIIHH.

B ct. 46 YK Ka3CCP 1959 r. Obut0 ompesieneHo,
YTO YCIOBHO-/IOCPOYHOE OCBOOOKIEHUE OT HaKa3a-
HUsS MOTJIO GBITB IMPUMEHECHO K JIMlIaM, 1O0Ka3aBIIuM
CBOC UCIIPABJICHHUE YECTHBIM OTHOIICHHUEM K TPYIY
Y IPUMEPHBIM TIOBEJICHHEM U OTOBIBIINM IIPH STOM
HE MEHee ONpe/IeIeHHON YacTH CpOKa HaKa3aHUs
(Yromosueiii kogexc KazCCP, 1959). Ileproe u3
MIPUBEICHHBIX OCHOBaHUH YCIOBHO-JOCPOYHOTO OC-
BO0OXKII€HUs OT OTOBIBaHMUs Haka3zauus B ¢T. 72 YK
PK u3meneno. Y cnoBHO-10CpOYHOE OCBOOOKIICHHE
MIPUMEHSETCS B T€X CIydasx, KOTJa CyJ YCTaHOBUT,
qyTO 1A I[aﬂbHeﬁHIeFO HCIIPaBJICHUSA OCYXKICHHOI'O
HET HEOOXOIMMOCTH B ITOJIHOM OTOBIBAaHUM HaKa3a-
Hus. B mpuBenenHoit (opMyITupOBKE OTCYTCTBYIOT
Kakue-m0o (hopmanbHbIe KPUTEPUH, HA OCHOBAHUHU

Journal of Actual Problems of Jurisprudence. Ne2 (86). 2018 121



TeOpeTI/IKO-HpaKTI/I‘IGCKI/Ie BOHNPOCHI NPUMEHEHHNS MHCTUTYTA YCIOBHO-AOCPOYHOTO OCBO60)K,IIBHI/I$I

KOTOPBIX MOKHO OBUIO OBI CJIENIaTh BBIBOJ O TOM,
YTO JUIsl TATBbHEHINEr0 UCTIPABICHUS OCYKICHHOTO
HECT HeO6XO}Z[I/IMOCTI/I B HpOI[OH)KeHI/II/I yFOHOBHO-I/IC-
MIPaBUTEIHHOTO MpoIecca. JTa HEONPEICeICHHOCTb,
HECOMHEHHO, YCJIOKHSET padoTy CYAOB IO MPH-
MEHEHHIO YCJIOBHO-JIOCPOYHOTO OCBOOOXKICHUS OT
HaKa3aHUsA, BHOCUT B UX JEATEILHOCTH HW3JIUIIHHE
JJIEMEHTBI CYObEKTUBU3MA.

ToskoBaHME paccMaTPUBAEMOTO  TMOJIOXKCHHS
3aKOHa TIPUBOJUT K BBIBOAY, YTO YCIOBHO-JIO-
CPOYHOE OCBOOOKICHUE OT OTOBIBAHMS HaKa3aHH
JOJI’KHO HpI/IMeHSITI)CH K JU1aMm, TBepIIO BCTaBIIUM
Ha MyTh UCTpaBicHUs. TOJIBKO B 1OJO0OHO CHTYya-
MM MOKHO CUMTATh, UYTO JUIS MX OKOHYATEIHHOIO
I/ICHpaBHeHI/IH HECT HeO6XOI[I/IMOCTI/I B IIOJTHOM OT-
OBIBaHUW HA3HAYCHHOTO CYyJIOM HaKa3aHWs, a Clie-
JIOBaTeIbHO, B JAIbHEUIIIEM OCYIICCTBICHUM Ka-
paTelibHO-BOCIIMTATEIILHOTO Tporiecca. Ha cMeny
eMy TPHUXOJUT BOCIHUTATENIbHOE Bo3jeiicTBue. Ho
€CII TMPH YCJIOBHO-JIOCPOYHOM OCBOOOXKIICHHU OT
OCHOBHOT'O HaKa3aHUA YaCTHUYHO HWIIN ITOJJHOCTBLRO
COXPaHEHO JOMOJHUTEIFHOE HaKa3aHUe, TO JIUIIO,
K KOTOPOMY OHO OBUIO MPUMEHEHO, JIOJDKHO TOJ-
BEPraThCsi KOMOMHUPOBAHHOMY BO3JICHCTBHUIO: BOC-
MUTATeIbHOMY M KapaTeJbHO-BOCIUTATEIHLHOMY
(EBtymenko, 2003).

3akioueHne

Ha mpaktuke mpu pemieHHMH BOIpOca O TOM,
BCTAJI JIU OCY>KACHHBIN HA MyTh UCTIPABICHUS, YUH-
TBIBAETCS €T0 MOBEJCHUE, OCO3HAHNE CBOCH BUHBI 1
T.11. M paccmaTpuBaeTcs 3TO MPUMEHHUTENBHO K pe-
KUMHBIM IIpaBUjIaM OTObIBaeMOro Hakazauwus. [Ipu

OTOBIBAHWUY JIUIIIEHUS CBOOOIbI, HATTPUMEP, YIHUTHI-
BaeTCs AUCHUTUIMHAPOBAHHOCTH OCYXIEHHOTO, €T0
OTHOIIICHUE K TPy, K BO3MEIICHUIO IPUUYNHEHHO-
ro TPEeCTyIUICHHEM yIiepoa, K 001eo0pa3oBareib-
HOMY U TpodeccHoHaIbHO-TEXHUIECKOMY 00yde-
HUIO, K CEMbE U T.JI.

TBepaoe CTaHOBICHHE OCY)KICHHOTO Ha IyTb
WCIPaBIICHUS] WMEET Pa3INYHYI0 BBIPAKEHHOCTD.
MMeHHO TI03TOMY B COOTBETCTBYIOIIMX CITydasx
JanpHelIee UCIpaBiIeHUue OCYKACHHOTO BO3MOXK-
HO 0e3 mampbHEHIeH peann3alid OCHOBHOTO M J0-
MOJTHUTENILHOTO HAKa3aHUI WM JKe MPH YaCTHIYHOM
WM TIOJTHOM HCITOJTHEHUH JOTIOJIHUTEIHLHOTO HaKa-
3aHUS.

Ecnmu  ycnoBHO-0CpOYHOE OCBOOOXKIEHHE OT
JTATbHEHTIIET0 OTOBIBAaHUS HaKa3aHUS BO3MOXKHO B
OTHOIIICHWH JIVII, BCTABIIUX HA MYTh UCIIPABICHUS,
TO TeM 0oJiee OHO JIOJDKHO MPUMEHSTBCS K JIMIAM,
JIOKa3aBIIMM B IIpolecce OTOBIBAaHHMS HaKa3aHUs
cBoe wmcrpasieHne. Ho B momoOHBIX cirydasx He-
00X0/IMMO TIOJTHOE YCIIOBHOE OCBOOOMK/ICHUE KaK OT
OCHOBHOTO, TaK M OT JIOTIOJIHUTEIBHOTO HaKa3aHHS.

OTKa3 OT YCTaHOBJICHHUS 3alpeTOB IpPUMEHe-
HUS YCIIOBHO-JJOCPOYHOTO OCBOOOXKICHUSI KaKWX-
MO0 KaTEropwii JIUI, OTOBIBAIOINNX HaKa3aHUE, U
paspernieHre ero NpuMeHeHHs K JIUIaM, He TOJBKO
JIOKa3aBIIMM CBOE MCIPaBJICHUE, HO U K OoJiee IIu-
POKOI1 KaTeropuu OCY>KICHHBIX — K TEM U3 HUX, KTO
TBEP/IO BCTAN HA ITYTh UCIIPABIICHUS, — 3HAUUTEIIHHO
pacuiupsieT IpaHHIbl ero MPUMEHEHHs. Y CIOBHO-
JIOCPOYHOE OCBOOOXKICHHE OT HaKa3aHHUsl CTAHOBUT-
Csl JOCTYITHBIM JUTSI KKJIOTO OCYXJAEHHOTO, OTOBI-
BAIOIIETO JII000e M3 MEPEUYHCICHHBIX B YTOJIOBHOM
3aKOHOAATEJILCTBE HAaKa3aHHUH.
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YITOAOBHO-TIPABOBASI OXPAHA
MHO®OPMALUMNOHHOMU BE3OINACHOCTU
B COBPEMEHHOM 3APYBEXHOM 3AKOHOAATEAbCTBE

B npeacraBaeHHOM paboTe MNPOBOAMTCS KOMIAEKCHbIM —aHAAM3  MPECTYMNAEHU  MPOTUB
MH(OPMALIMOHHON  6e30MaCHOCTU.  YTOUHSOTCS  MX MOHSATME M CUCTeMA, PaCcCMaTPMBAIOTCS
BOMPOCHbI ONTUMM3ALMKN YTOAOBHO-IPABOBOrO PEryAMpoBaHusl. ABTOP BblAeASeT MH(OPMALMOHHYIO
6€30MacHOCTb B KQYeCTBE CAMOCTOSITEALHOrO 0ObEKTA YrOAOBHO-NPABOBOI OXpaHbl. OGOCHOBbIBAETCS
MOAOXEHUE O TOM, UTO MH(OPMaLMOHHas 6e30MacHOCTb MOXET BbICTYMaTh Kak OCHOBHbIM, Tak M
AOMOAHUTEAbHbIM 06bEKTOM MnocsirateAbcTBa. OO aKTYaAbHOCTU BbIOPAHHOM TEMbI CBUAETEAbCTBYET
TOT pakT, uTOo 60Opbba C MNPECTYNAEHUSIMMU B MHMOPMALMOHHON Cepe SBASIETCS OAHOM U3
FA@BHbIX 3aAa4 MPaBOOXPAHUTEAbHbIX OPraHOB He TOAbKO Ka3axcTaHa, HO APYrmMx CTpaH. ABTOPOM
NPOAHAAM3UPOBAH MO3UTMBHBIA 3apYOEXKHbIM OMbIT 3aKPErnAeHUsl HaUMOHAAbHbIX CTpaTervi o
obecrieveHnio Knbepbe3onacHoCTU. B 3TOM acnekTe HeMaAblit HayuHbli MHTEpPEeC MNpeACTaBAsieT
aHaAM3 3aKOHOAATEAbHbIX MHMLMATMB M MEXaHWM3MOB, KOTOpble obecrieunBaloT kubep6be3onacHoCTb
B CLLIA. B pamkax paGoTbl NOAPOBHO OCBELEHbl aKTyaAbHbIE HAMpPaBAEHUS CTpaTerunii obecreveHms
MH(OPMAaLIMOHHOM 6E30MacHOCTM B TakMX MepeAOBbIX eBPOMNEncKMX CTpaHax, Kak BeAnkoOputaHums,
lepmanus, OpaHums, LLseuus, LLseruapus u Ap. PaccmaTpuBaloTCs BO3MOXKHOCTM MCMOAb30BaHMS
HAKOMAEHHOro 3apy6exxHOro OrbiTa B OTEYECTBEHHOM YrOAOBHOM 3aKOHOAATeAbCTBe. B pamkax
CcTaTbM CPOPMYAMPOBAHbI MPEAAOXKEHWS MO  AAAbHENLIEeMy COBEPLUEHCTBOBAHMIO YrOAOBHOIO
3aKOHOAATeAbCTBa PecrnybAnkmn KazaxcraH B 3TOM HarpaBAEHUM.

KaoueBble caoBa:  MH(OpMaLMOHHAs  6e30macHoCTb,  knbep6e3onacHoOCTb,  HalMOHAAbHAs
cTpaTerms NpoTMBOAENCTBMS MPECTYNHOCTH, YTOAOBHbIE MPaBOHaPYLLEHWS NPOTUB MH(OPMALLMOHHOM
6e30MacHOCTH, YTOAOBHAsl OTBETCTBEHHOCTb.

Raev A.

Doctoral student of the Makan Yesbulatov, Almaty academy of the Ministry
of Internal Affairs of the Republic of Kazakhstan, major of police, Kazakhstan, Almaty,
e-mail: mvdas88@gmail.com

Criminally-legal protection
of information security in modern foreign legislation

In the work presented, a comprehensive analysis of crimes against information security is conducted.
The task is to clarify their concept and system, to consider the optimization of criminal law regulation.
The author singles out information security as an independent object of criminal-legal protection. The
author substantiates the provision that information security can act as the main and additional object of
encroachment. The relevance of the chosen topic is evidenced by the fact that the fight against crimes
in the information sphere is one of the main tasks of the law enforcement bodies of not only Kazakhstan
but other countries. The author analyzes the positive foreign experience of developing national strategies
for ensuring cybersecurity. In this aspect of scientific interest is the analysis of legislative initiatives and
mechanisms that ensure cybersecurity in the United States. In the framework of the work, the current trends
in information security strategies in such advanced European countries as the United Kingdom, Germany,
France, Sweden, Switzerland and others are described in detail. The possibilities of using the accumulated
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foreign experience in the domestic criminal legislation are analyzed. The article formulates proposals for
further improvement of the criminal legislation of the Republic of Kazakhstan in this direction.

Key words: information security, cybersecurity, a national strategy for combating crime, criminal
offenses against information security, criminal liability.
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Kasipri lereAAik 3aHHamMacblHAQ
aKMapaTTbIK, KAyincCi3AiKTi KbIAMBICTbIK-KYKbIKTbIK KOPFay

JKyMbICTa aknmapaTTblK, Kayinci3aikke KapcCbl KbIAMBICTAapPAbIH KeLleHAI TaAAaybl >KYprisiAyae.
OAapAbIH TYCIHIKTEMECI MeH >KYHMecCiH aiKbIHAQY, KbIAMbICTBIK-KYKbIKTbIK PeTTeyAl OHTalMAaHAbIPY
MaceAeAepi KapacTbipbiAaabl. ABTOP akmapaTtTblK, KAYiMCi3AiKTI KbIAMbBICTbIK-KYKbIKTbIK, KOPFayAbIH
Aepbec 00bekTi peTiHAE TaHAQMAbL. ABTOP aknapaTTbIK, KAyinCi3AiK KbIAMbICTbIH HETi3T 1 )KoHe KOCbIMLLA
00beKTICI peTiHAe 60AA aAaAbl AETeH epeskeHi HerisaenAi. AKNnapartTbiK CaAraAaFbl KbIAMbICTapFa Kapchbl
Kypec Tek KasakcTaH FaHa emec, 6acka eAAEPAIH KYKbIK KOpFay OpraHAapbIHbIH 6acTbl MIHAETTEpIHIH
6ipi 6OAbIN TabbIAATbIHbI TAHAAAFAH TaKbIPbINTbIH ©3EKTIAIMH pacTanAbl. ABTOPAApP KMOGepKayincisAikTi
KaMTamacbl3 €Ty >KOHIHAEri LEeTEAAIK YATTbIK CTpaTermsinapAbiH OH ToxiprbeciH Taapamabl. Ocbl
TypFblaaH anraHaa, AKLLI-tarbl kmMbepkayincisAikTi Kamramacbi3 eTeTiH 3aHHamaAblk, 6acTamanap
MEH TeTIKTEpPAIH aNTapAblKTalk TaAAdybl €AEYAI FbIAbIMM KbI3bIFYLIbIAbIK, TyAblPaAbl. JXYMbICTbIH
weHobepiHAe YAbIOpUTaHUsIHbIH, [epmatmsHbiH, PpaHumsHbib, LLBeumsHbi, LLBeruapusHbiH KeHe
6acka Aa aAAbIHFbI KaTapAbl €ypOraAbIK, eAAEPAETT aKnapaTTbiK, KayinCi3AiK CTpaTermsacbiHbiH, Kasipri
YPAiCTepi TOAbIFbIpakK, cunaTTaAraH. OTaHAbBIK, KbIAMBICTbIK, 3aHHamara >KMHAKTAAFaH LIETEAAIK
ToXXipnbeHi nanaasaHy MyMKIHAIKTEpiHe Hasap ayaapbiAaabl. Ocbl MakaAa HaTuxkeciHae KasakcTaH
PecryGAMKaCbIHbIH, KbIAMBICTbIK, 3aHHAMaCbIH OAQH 9P >KETIAAIPY MaKCaTbIHAA YCbIHbICTAP 93iPAEHAI.

Ty#in cesaep: aknapatTblk, KayincCi3Aik, Knbepkayincisaik, KbIAMbICKA KapCbl KYPECTIH YATTbIK,
cTpaTernacbl, aknapaTTblk, KayirncCi3AiKKe KapcCbl KbIAMBICTbIK, KYKbIK, 6OY3YLIbIAbIKTApP, KbIAMbICTbIK,

>KayarnkepLuiAik.

BBenenue

CoBpeMeHHBII  YpPOBEHb  WH(DOPMAITMOHHBIX
TEXHOJIOTHH OOYCJIOBWJI HE TOJIBKO IEpexo] Ha-
[IUOHAJBHBIX IKOHOMHK W COIUAIBHBIX CTPYKTYP
Ha TPUHIIUIHAIGHO HOBBIA YPOBEHb Pa3BUTHSI U
(YHKIIMOHUPOBAHUS, HO ¥ NPUBET K BO3HUKHOBE-
HUIO HOBBIX yTP0O3 0€30MaCHOCTH, TIOPOJUB TN
KOMITJIEKC HETaTHBHBIX TOCIEACTBUIN. OTpaxeHueM
TaKUX Yrpo3 CTajl0 TOSIBJICHHE HOBBIX TEPMUHOB,
Kak uH(OpMaIlMOHHAs aTaka, WHGOPMAIMOHHOE
opyxue, HHPOPMAIIMOHHBIN TEpPOpPHU3M, HHPOpMa-
[IMOHHAS BOMHA, a TAK)KE PEBOJIOLUU U TIEPEBOPOTHI
C UCTOJIb30BaHHEeM MH(OPMAIIMOHHBIX TEXHOJIOTHI
u T.. VX pas3pymmuTensrHOe BO3JCHCTBHE BIIOJTHE
COTNIOCTABUMO C IIPUMECHEHHEM OPY>KHsI MacCOBOTO
YHUYTOKEHUSI.

IIpu paccMoTpeHnu croco00B U MPUEMOB yTO-
JIOBHO-TIPABOBOW OXpaHbl MH(POPMAIIMOHHOW 0Oe3-
OIACHOCTH B 3apy0eXHOM 3aKOHOAATEIhCTBE He-
00XOMMMO YETKO OYEepPTUTh CaMO COJACpKAHUE
JTAHHOTO TIOHSTHUSL.

ITo muenuro A.B. MuamakansiH, nH()OpMAIu-
OHHas 0E30MacHOCTh OTHEIBHBIX TOCYAApCTB B
MEXTyHapOTHOM MH()OPMAITMOHHOM IPOCTPAHCTBE
BKIIIOYAET B ce0s:

ISSN 1563-0366

1) 6e3onacHOCTH HH(GOPMAITIOHHOTO TIPOCTPaH-
CTBa ToCyAapcTBa OT HWH(POPMAIMOHHBIX yTPO3,
WHPOPMALMOHHBIX Olepaluii, HHHOPMALUOHHOTO
JABJICHUST M WH()OPMAIMOHHBIX BOWH CO CTOPOHBI
JIPYTUX aKTOPOB MEXKIYHApOJHBIX MH(OPMAIHOH-
HBIX OTHOIIICHUN;

2) 3alMTy TOCYIAapCTBEHHOTO WH(OPMAIHOH-
HOTO PhIHKA OT HE3aKOHHBIX MOCATATEIECTB aKTOPOB
MEXyHapOIHBIX HHPOPMAIIMOHHBIX OTHOLICHHI;

3) 3ammTy W OrpaHUYCHHE MEXTyHapOIHOTO
obopora mH(pOpPMAITMU B IEAX TOCYMAAPCTBEHHOM
“H(OPMAIMOHHOM 0E30MMaCHOCTH;

4) moctpoeHre W oOecTieueHHe HaJJIeKaIIero
(hyHKIIMOHUPOBAHS HHGOPMAIIMOHHOTO OOITIECTRA;

5) 3amUTy CBOMX YAaCTHBIX JIMI[ OT HE3aKOH-
HBIX TIOCATATEIhCTB AaKTOPOB MEKIYHAPOIHBIX WH-
(hopMarMOHHBIX OTHOIICHWH U T.A. (MHamakaHsH,
2015:51).

OcHoOBHAasl YacTh

O MNpHOPUTETHOCTH BOIIPOCOB O0OECIICYCHUS
nH()OPMAITMOHHON 0€30MaCHOCTH OJHO3HAYHO BBI-
ckazancs [Ipesungent Kazaxcran H.A. HazapGaes B
cBoeM [locnanun «Tpetbst MoaepHuzauus Kazax-
CTaHa: TJI00ATbHAsS KOHKYPEHTOCTIOCOOHOCTEY, TI0-
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erJ'IOBHO-HpaBOBaSI OXpaHa PIH(i)OpMaHHOHHOﬁ 0€30I1aCHOCTH B COBPEMEHHOM 38.py6€)KHOM 3aKOHOAAaTCIbCTBC

pyuus [IpaButenscTBy 1 KoMuTeTYy HalmoHaIbHOMN
Oe3omacHocTH pazpaboTtaTh cucremy «Knbeprut
Kazaxcrana» (Hazap6aes, 2017: 2).

Heo0xomumMo OTMETHTH, YTO TIEpPBBIC HAIHO-
HaJbHBIC CTpaTermy WHGOPMAIMOHHOW Oe30Imac-
HOCTH 32 pyOeKOM HayaJld MOSBIATHCS B Hauaie
XXI Beka.

Hauvano nporiecca ObITO TIOJIOXKEHO C TPUHSATH-
em B CIIIA National Strategy to Secure Cyberspace
(2003), BeIcTYnaBILEH YacThio National Strategy for
Homeland Security, HampsiMmyto CBSI3aHHOW C IIO-
cnencteusiMu TepakToB 11 centsops 2001 roga. B
2005 rogy B I'epmanuu Ob11 mpunst National Plan
for Information Infrastructure Protection (NPSI). B
2006 rony llIBenus npuauMaet Strategy to improve
Internet security in Sweden. B 2008 rogy Dcronus,
BIIEPBBIE CPeaM UJIeHOB EBporeiickoro corosa, Imy-
ONMMKYeT HalMOHAIBHYIO CTpareruto KubepOes3o-
nacHoctu. C yKa3aHHOTO BPEMEHU SIBJICHHE IPH-
obpeTtaeT JMaBMHOOOpa3HBIN Xapakrep, CTpareruu
MIPUHUMAIOTCS OOJIBIIIMHCTBOM cTpaH EBpocoro3a,
MIPUYEM B HAIIMOHAIBHBIX CTPATETHIX OTPAKAOTCS
HEKOTOpBIe crernududeckue ocodeHHoctrn (EmmH,
2016: 22).

HammonanpHas crpaterusi kubepOe30macHOCTH
CIIA ompenenseT BEKTOPHI IMOJTUTHKHA IO CEMH
OCHOBHBIM HAIIPpaBJICHUAM: 5SKOHOMMUKA, 3alluTa
nH(OPMAIMOHHBIX CEeTeH, MPUMEHEHUE MpaBa, 000-
pona (BoopysxeHHsbie cuiibl), yripaBienue UHTepHe-
TOM, MEXJYHapOJIHOE pa3BUTHE U cBoOona MHTep-
Heta. CHIA 3adBisitoT 0 CBOEH NMPHUBEPKEHHOCTH
MIOJIMTUKE COXPAHEHUS W PACHIMPEHUS TPEeUMy-
ecTB HU(POBBIX CETeH /It 00IIECTBA U SKOHOMHU-
ku. BMecTe ¢ TeM, mpu3HaeTcs, YT0 POCT ITHX ceTer
MIPUBOJUT K HOBBIM BBI30BaM IS HAIIMOHAIEHOW H
9KOHOMHYECKOH 0E€30MacCHOCTH, a TaKKe Uil BCEro
MHPOBOT'O COOOIIECTBA.

B amepukaHCkOW HalMOHAJIBHOM CTpaTeruu
kubepoOe3onacHocTH ormeuaercst, ytro CLIA OynyT
MIPOTUBOCTOSTh 3JIOYMBIIUICHHUKAM, pa3pyllaro-
IIMM CHUCTEMBI M CETH, UCTIONB3YsI MIPH STOM HE0O-
XOAUMBIC U aJICKBATHLIC METOAbLI U CPEACTBA.

Ecnu npoananusupoBatk Mepsl B cepe npaBo-
[IpUMEHEHUs, IpeycMOTpeHHble B HanmoHanbHOU
ctpaterun kubdepoe3onacHoctu CIIA, To B kaye-
CTBE TAKOBBIX IPEyCMOTPEHBI CIICAYIOIINE:

— aKTHBHOE y4YacTHE B pPa3padOTKe MeXIyHa-
POIHO MOTUTHKU B cpepe KNOepIpPECTyITHOCTH;

— rapMOHH3alKsl 3aKOHOB O KHOEpHpEecTyIHO-
CTH Ha MEXJTYHApOJHOM ypOBHE ITyTE€M IPUCOEIH-
HeHus K bynanemrckoil KOHBEHLINH;

— COBEPILCHCTBOBAHME 3aKOHOAATENBCTBA IIy-
TEM MPOTUBOJCHCTBUS HE3AKOHHOU JEATENbHOCTH,
a HC ITYTEM OIrpaHUYCHUA NOCTYyIIa B I/IHTepHeT;

— MpecevyeHUe BO3MOKHOCTH HCIOIB30BaAHUS
WuTepHeTa TeppopucTaMu U APYTUMH TIPECTYITHH-
KaMHU JIJIsl OTIePaTUBHOTO IUTAHUPOBAHUS HATIAICHUH
n ux ¢unancuposanus (International Strategy for
Cyberspace: 30).

Hano ormerutb, uto BbillleHa3BaHHasi byna-
MemTcKasi KOHBeHIMs — 3To EBpomnelickas KOHBEH-
U 10 KUOepnpecTyIieHusM (TIPecTYIICHUSIM
B KMOEpIpOCTpaHCTBE), KOTOpasi Oblia MpUHSITA B
Bynanemre 23 Hos0ps 2001 rona. Lensto Konsen-
MU SBIISIETCS PEOTBpAIlleHUe TIPaBOHAPYIIIEHHUH,
HaNpaBJICHHBIX MPOTHB KOH(UACHIMAIBHOCTH,
LEJIOCTHOCTH U JIOCTYITHOCTH KOMIIBIOTEPHBIX CH-
CTeM, CeTell W JaHHBIX, a TaKXKe HEeIpaBOMEPHOTO
WCTIOJIb30BaHMs YKa3aHHBIX CHCTEM, CeTeil W JaH-
HBIX Yepe3 NpUIaHue STUM JICHCTBUSAM CTaTyca Ipe-
CTYIIJICHHS, 8 TaK)Ke MTyTeM NMPUMEHEHHUS BIACTHBIX
MOJTHOMOYHH, JOCTATOYHBIX s 3ddekTuBHOrO
MPOTUBOJCHCTBUS YKa3aHHBIM IPaBOHAPYILICHHUIM
myTeM OO0JIeTdYeHUs] OOHAPYIKEHHUsI, PAaCCIIeIOBAHUS
U CyIeOHOTrO Tpeclie/IoBaHHsl yKa3aHHBIX TPaBO-
napywenuit  (http://inter.criminology.onua.edu.ua/
materials).

B ykazannoii KonBeHnuu BmepBbie OblIa
MpejacTaBlieHa KiIacCHPUKALUs TNPEeCcTyIICHUH
MIPOTUB WH(POPMAIMOHHON 0e30macHOCTH (KH-
OepripecTynieHuii). B Hee Bonun, B 4acTHOCTH,
NPECTYIJICHUSI TPOTUB KOH(QUICHINAIBHOCTH,
[ENTOCTHOCTH M JIOCTYIMHOCTH KOMITHIOTEPHBIX
JAHHBIX ¥ cHCTeM (HE3aKOHHBIH JOCTYN K KOM-
NBIOTEPHON CHCTEME, HE3aKOHHBIH TepexBar
KOMITHIOTEPHBIX JAHHBIX, BMEIIATEIbCTBO B KOM-
NBIOTEPHBIC JaHHBIE, HEHaJJIekKallee UCIO0Ib30-
BaHHE YCTPONCTB), MNPECTYIUICHHS, CBS3aHHbBIC
¢ KOMITbIoTepaMu (TIO/JTIOT KOMUIBIOTEPHBIX JIaH-
HBIX, KOMITBIOTEPHOE MOILIEHHUYECTBO); TPaBO-
HapyLICHUSs, CBS3aHHBIE C COepKaHueM (IIPecTy-
IJICHUS, CBSA3aHHBIC C IETCKOW TMopHOTpadmucii);
MPECTYIJICHUS, CBSI3aHHBIE C HAPYIIEHUEM aBTOP-
CKOT'0 ITpaBa U CMEXHBIX TPaB.

Hanpuwmep, B psia crateit YK INosnanauu, npe-
YCMAaTpPUBAIOIINX OTBETCTBEHHOCTh 33 COBEPILICHHE
TPaJULMOHHBIX MPECTYIUICHUH (BBIMOTaTEIbCTBO
(ct. 317, 318), 3anuck (TpociymMBaHue, KOTHPO-
BaHHE) MHPOPMALMOHHBIX KOMMYHHUKAIMHA, Kpaka
nyTeM obMaHa ciyk0 (cT. 362 c)), ObUIM BHECEHBI
IIOTIONTHEHHUS B PEHAKIINN APYTHX CTaTei (caboTax
(ct. 161, 351), moxnor OaHKOBCKHUX KapTO4ek (CT.
232)), naHbl crielUalIbHbIC pa3bsiCHeHUs. bbun 3Ha-
YUTEITHHO N3MEHEHBI TAKHE COCTABbI, KaK MIITHOHAX
(ct.cT. 98, 98a), BMEMIATEIHCTBO B KOMMYHHKAITUU
(ct. 139a, 139b), mopuorpadus (ct. 240b), 4yto mo-
3BOJISIET B HACTOSAIIEE BPEMSI HCIIOJIb30BATh JIaHHBIC
COCTaBBbI MPECTYIUICHUH, B COOTBETCTBYIOIINX CITy-
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qasx, v JU11 00pbObI ¢ KOMIIBIOTEPHBIMHU IIPECTYILIC-
ausimu (I'pomos, 2006: 33).

B VYrosnosaom konexkce @PI" oTcyTcTBYET OT-
JEJBbHBIA pa3fesl, COACPXKALIMH COCTaBbl «KOM-
NBIOTEPHBIX» HpecTyieHuil. COoOTBETCTBYIOIINE
HOPMBI BCTpPEYAIOTCS B Pa3IMYHBIX pazjenax
Kojekca. Hampumep, cocTaB «KOMITBIOTEPHOTO
MoOIllIeHHHYecTBa» BKIO4YeH B pazjen XXII Oco-
OeHHON YacTu «MOIIEHHUYECTBO U MPECTYIMHOE
37I0ynoTpebIeHre A0BEPHEM», OH NPUMBIKAET K
OCHOBHOMY cOCTaBy MoineHHun4ecTBa. [laparpad
263a 3aKOHOJIATEIbHO YCTaHABINBAET HOBYIO (hOp-
My CHeHH(PUYESCKUX JeHCTBUN, HaINpPaBICHHBIX
Ha MIPUYMHEHHE Bpella 4y>KOMYy HMymiecTBy. llpn
9TOM YEJIOBEK BBOJUTCS B 3a0JIy)KIEHHE TOJIBKO
MOCPEAICTBOM UCIOIb30BAHNS KOMITBIOTEPHOH TEX-
Huku. Ha ocHoBanum maparpada 263a YK ®OPI,
«TOT, KTO YMBIIIJICHHO WM C HAMEPEHHEM CO3/1aTh
Ui ce0sl MM TPEThEro JIHIa MPOTHBOIPABHYIO
MMYIIIECTBEHHYIO BBITO/Y, HAHOCHT YIIepO Ipyro-
My JIMIYy TE€M, YTO BIUSIET HAa Pe3yJbTaT 00paboT-
KH JIaHHBIX, CO3/1aBasi HETPABUIILHBIC TIPOTPAMMEI,
WCIIOJIb3YsI HEMTPABUIIHHBIC HIT HETIOTHBIE IaHHEIE,
HENPaBOMOYHO HCIIOJIb3Ys TaHHBIE WM UHBIM 00-
pa3oM HENMpaBOMEPHO BO3ACHCTBYS Ha YKa3aH-
HBIM TIpOIlecC, HAaKa3bIBAETCs JHUIIEHHEM CBOOO-
Il Ha CPOK JI0 5 JIeT WM JIEHEKHBIM mTpadom»
(Dvoretskiy, 2006: 33).

VYronosueiil koaeke LlIBelnapun B paccMaTpu-
BAae€MOM YacTH aHAJIOTHYEH YTOJOBHOMY KOJEKCY
OPI'. Hapsany co cr. 146 pasgena «lIpectymHsble
JIeSTHUST TIPOTHB HMMYIIECTBa», YCTaHABIIMBAIOIIEH
VTOJIOBHYIO OTBETCTBEHHOCTh 3a TPaJUIIMOHHOE
MOIICHHUYECTBO, CylecTByeT cT. 147 «Moren-
HUYECKOE 3JI0yMOTpeOieHHe C YCTAaHOBKOW IS
00paboTKHu JaHHBIX». Ha OCHOBaHWM JaHHOW CTa-
ThU YTOJOBHO HAKa3yeMbIM IPHU3HAETCS MOILICH-
HUYECTBO, COBEPIICHHOE ITyTEM HENPaBHILHOTO,
HETIOJIHOTO WJIM HEMPaBOMEPHOTO HCIIOIb30BAHUS
JTAHHBIX, YTO MOXET BO3CHCTBOBATh TAKXKE HA MIPO-
1ecc 0OpabOTKU WM Tiepenadn qaHHbx» (Dvorets-
kiy, 2006: 34).

HanmonansHas ctpaterus odecneueHus nHpop-
MalnnoHHOM Oe3omacHocTH B BenmukoOopurannu The
UK Cyber Security Strategy Hare/ieHa Ha TOJKJIIO-
YeHHUE MOJHUINU U TOOLIPEeHHe CyJAeOHON BIacTu K
0oJiee IIMPOKOMY MCITIOIB30BAHUIO CYNIECTBYIONUX
3akOHOB B BesnumkoOpuranuu jyis 00pb0bI ¢ KuOep-
NPECTYNHOCTBIO U PACIIMPEHHUIO MEXIYHAPOTHOTO
COTPYTHUYECTBA.

OTmevaercsi, 4TO MPECTYMHHKH HCIOIb3YIOT
WuTepHeT AM1s pa3iuyHbIX MPECTYIUICHUH, BKITFOYast
MOIIIEHHIYECTBO, KPaKW JIMYHBIX JAHHBIX, KPaKd
¢uHAHCOBOW WH(pOPMAIMK W KOPIOPATUBHON HH-

ISSN 1563-0366

TEJJIEKTyaJbHOH COOCTBEHHOCTH M IKCIUTyaTaluu
neredl. MHOrHe npecTynHUKH paccMarpuBaroT UH-
TEPHET KAK BBINOJIHBIM U HU3KOPUCKOBBIN KaHaJI ISl
COBEpILICHUSI MPECTYMJICHUH, a MOCKONbKY OH HE
AMeeT IPaHull, OHH MOTYT 0a3UpPOBATHCS B CTPaHAX,
KOTOpBIE BPSJL JIU PECIEIYIOT UX.

Tak, B BenmukoOpuTaHuu mpaBUTENLCTBO pado-
TaeT Ha/l TeM, YTOOBI IPABOOXPAHUTEIbHBIE OPTaHBI
U CcyJieOHas cucTeMa MCI0JIb30Bajll CYIIECTBYIOIIEe
3aKOHOZATENBCTBO JJIsl 00PbOBI ¢ KHOEPIPECTYMHO-
CTBIO WM 3aIUTHI OOIIECTBEHHOCTH. Takue 3aKOHBI
BKJIIOYAIOT «3aroBop C IeJIbi0 00MaHay, «3aKoH O
3amuTe JaHubIX» 1998 roma m 3akoH 1990 roma o
KOMITBIOTEPHOM HEIIPAaBOMEPHOM HCIIOJIb30BaHUH.
Cynpl Taxke MOTYT KOHTPOJIMPOBATh WM OrpaHU-
YMBATh MCIIONB30BAHUE KOMIBIOTEPOB KHOEpIpe-
CTYITHUKaMHU.

B npotuBoeiicTBUM KHOEPIPECTYITHOCTH 00B-
elMHeHa paboTa TMOApa3ieNeHUs] 3JICKTPOHHON
[IPECTYNHOCTU B ATrEHTCTBE 10 ONACHOW OpraHu-
30BaHHOW TpecTynHocTH u OTxaena 3JIeKTPOHHOM
MPECTYMHOCTH MOJUIKHU. DTOT OJIOK J0JKEH OyAeT
3aHUMATBCS CaMOW CEPbe3HON KHOEepIpecTyITHO-
CThIO Ha HAIlMOHAJIIBHOM YPOBHE U oOecrieynBaTh
nojAepkKy aApyrum noiuueiickum cuinam (The UK
cyber security strategy: Landscape review: 28).

@paHily3ckas HallMOHAJbHAs CTpaTerus 10
oOopoHe u Oe3omacHOCTH MH(OPMAIMOHHBIX CH-
cteM npuHsTa B Gpesparne 2011 roma u onpenenseT 4
OCHOBHBIE II€JIU TOCYJapCTBEHHON TOJTUTHUKH:

— cTaTh MUPOBOH JiepKaBoi B cepe knubepobdo-
POHBI;

— OXPAaHATh BO3MOXHOCTb DpaHIUM NPUHU-
MaTh PEIICHUs MOCPEACTBOM 3alIUThl MH(pOpMa-
LINH, CBSI3aHHOH C €€ CYBEPEHUTETOM;

— YKperuieHne KuOepOe30macHOCTH KITI0YeBOM
HaIMOHAIBHON HHPPACTPYKTYPHL;

— obecrmieyeHre 0O€30MacCHOCTH B KHOEPIIPO-
CTpaHCTBE.

B coorBeTcTBUM ¢ TOCTaBICHHBIMH IIEJIs-
MU OIpE/eTICHbl OCHOBHBIE HANpaBICHUS Jes-
TCJIIBHOCTH:

— aHaJlu3 ¥ MPOTHO3UPOBAHHUE;

— BBISIBJICHHE, COOOIIEHIE U PearnpOBaHMNE;

— YCHJICHHE M TOJJIEP)KKA HAYYHOTO, TeXHHYe-
CKOT0, OTPACJIEBOTO M YEJIOBEYECKOTO TIOTEHITNANIA;

— 3amuTa WHGOPMAIIMOHHBIX CUCTEM TOCyAap-
CTBa W OIIEPATOPOB KIIFOUEBOI HHPPACTPYKTYPHI;

— aganTanus GppaHIly3cKOro 3aKOHOAATEIbCTBA;

— pa3BHUTHE MEXIYHAPOAHOTO COTPYAHHUYECTBA
(http://constitutions.ru/?p=11393: 9).

Kak BuauM, mpuHATHE HAIIMOHAIBHBIX CTpaTe-
Tuil  KuOepOE30IacHOCTH TIO3BOJIIET OIPEACIUTE
IIPUOPUTETHBIE ACTIEKTHI TOCYIAPCTBEHHOM MTOJIUTH-
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erJ'IOBHO-HpaBOBaSI OXpaHa PIH(i)OpMaHHOHHOﬁ 0€30I1aCHOCTH B COBPEMEHHOM 38.py6€)KHOM 3aKOHOAAaTCIbCTBC

KH, O6paTI/ITL BHHMAaHHE Ha Hauboiee AKTYyaJIbHbIC
" IEPCIICKTUBHBIC HAIIPABJICHUS NCATCIBHOCTH.

3akioueHne

HarmoHasnpHble  KOHIIENIIMM  KuOepOe3omnac-
HOCTH YYHUTHIBAIOT HAIMOHAIBHBIA OTBIT MPABO-
BOTO PETYJHPOBAHUS, HAIMOHAILHO-KYJIbTYPHBIC
0COOEHHOCTH, YPOBEHb HWH(POPMAIUOHHO-TEXHU-
YECKOT0 Pa3BUTHS CTpaHbl. B cHily 3TOrOo Kakmas
HAIMOHAJIbHAST KOHIICTIIUS 00JIaaeT CBOUMH OCO-
OCHHOCTSIMH U HIOAHCAMH.

BwMmecte ¢ Tem, Bce KOHLECINH, TaK WM UHAYE,
3aTparmBalOT BOIPOCH YTOJOBHO-TIPABOBOTO PETy-
JUPOBaHUS BOMPOCOB oOOecredyeHus] WHPOpMaIu-
OHHOM Oe3omacHocTH. JleHCTBUTENBHO, HEb3sI HE
NPU3HATH, YTO JIEHCTBEHHOCTb, PE3YJIbTATHBHOCTD
1 3¢ dekTHBHOCTh MHPOPMALMOHHBIX OTHOIICHUN
HanpsIMyIO 3aBHCHUT OT TOTO, HACKOJBKO OHH 00e-
CIIEYMBAIOTCSl CPEICTBAMH IIPABOBOM OXpaHBI Ha
HaIlMOHAJBHOM YpPOBHE, YTO, Ha Hall B3TJIsLI, 00-
YCIIOBIICHO CTIEHU(HUKON MOHUMaHHS MpodiaeM WH-
(hopManMOHHOM 0€30IMaCHOCTH C TOYKH 3PEHUSI HUX
BHYTPEHHETO HAIIMOHAIBHOTO COJICPIKAHUSI.
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ANALYSIS OF THE PHD PROGRAMME DEVELOPMENT
IN KAZAKHSTAN

Since 1993, the higher and postgraduate education management system in Kazakhstan has gone
through systemic modernization that was determined by the economic and political development of the
sovereign state, its accession into the global market, and growth of competitiveness of its human capital.
For a quarter of the century, a new methodological approach to education has been formulated and is
being introduced - lifelong learning —, that reflects the fundamental principles of the Bologna Conven-
tion. The Republic of Kazakhstan was one of the first countries in the former Soviet Union to introduce
a credit system of education and moved to a three-level system of personnel training: higher graduate
education — bachelor’s degree, post-graduate education — master’s degree, doctorate — Doctor of Phi-
losophy. In this regard, fundamental changes were made, and a new model of doctors of philosophy
(PhD) training was created. A key element in the framework of a three-stage training system is a PhD
program, because of their status is intended to develop scientific schools, set the trend of science and
innovation, advance scientific ideas and hypotheses, and generally ensure the development of a national
model of the country’s innovation economy. This analytical review is devoted to topical issues of doctors
of philosophy (PhD) training and to identify ways of improving postgraduate education in Kazakhstan.

Key words: doctor of philosophy (PhD), academic degree, doctoral programme in Kazakhstan.
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6.F.K., AOLEHT, AAMaTbl MeHeAKMEHT YHUBEpCUTETI,
KasakcraH, AAMaTbl K., e-mail: daniya.asanova@gmail.com

KaszakcraHaafbl oMA0COpMS AOKTOPAAPbIH AadlibIHAQY
6aFrAapAamMacbiHbIH, AAMYbIH TaAAQy

1993 >birnaaH Gactan KasakcraHAa >KOfFapbl >kaHe >KOFapbl OKY OPHbIHAH KeniHri GiAiM 6epyAiH
6ackapy XXYMeci ereMeHAi eAAiH SKOHOMMKAABIK, XKOHe Casic AaMybIMEH, OHbIH, >kahaHAbIK, HapbIKKa
eHyiMeH, ©3iHiH aAamu KamnuTaAbiHbiH 6acekere KabiAeTTIAINH apTTbipyMeH anmkKbIHAQAFAH >KYMEAI
JKaHFbIpTyA@H oTTi. LLupek facblp iwiHAe BOAOH KOHBEHLMSCHIHbIH, HEri3 KaAayllbl NMPUHUMATEPIH
KepceTeTiH 6iAiM GepyAiH >kaHa 8AiCHaMaAbIK TOCIAI — emip 6oibl BiAIM 6epy Ty >KbIPbIMAAAABI
>xoHe eHrisiaai. KasakcraH Pecnybankachl 6ypbiHibl KeHec Oaafbl ayMarbiHAQ aAFalLKbIAapPAbIH, 6ipi
GOAbIM KPEAMTTIK >KYMECIH eHri3Al XKoHe Yl AEHrenAi OKbITy >KyreciHe (kofapbl 6aszasbik, 6GiAiM —
GakaraBpmar), >KOFapbl FblIAbIMU-TIEAArOTMKaAbIK, GiAiM 6epy — MA), aokTopaHTypa — PhD) aybicTbl.
OcblfaH 6anAaHbICTbI TyOerenai esrepictep >kacaabir, (MAOCO(DUSI AOKTOPAAPbIH AAMbIHAAYAbBIH >KaHa
YATiCi KypbiAabl. KaapAapabl AaibIHAQYAbIH YL CaTbiAbl >KYMeECiHiH Heri3ri OybiHbl PhD aaibiHAQy
GaraapAamachbl  6OAbIN  TabbiAaAbl, ©MTKEHi ©3iHiH MapTebeci 6GOMbIHLIA FbIABIMM MEKTEeNTEPAI
AAMbITYFQ, FbIAbIM MEH MHHOBALMSIAAPAbI AAQMbITY TPEHAIH KAAbINTACTbIPYFa, FbIAbIMU MAESAADP MEH
rMnoTesanapAbl YCbIHYFa >KoHe TyTacTal aAFaHAQ eAAIH MHHOBAUMSAAbIK, SKOHOMMKA YATICIH AQMbITyAbI
KamTamacbl3 eTyre apHaAfaH. bya aHaamTuKaabik, woAy KasakcTtaHaarbl (OMAOCOUS AOKTOPAAPbIH
(PhD) aarbiHAQYAbIH ©3EKTi MOCEAEAEPIHE XKOHE >KOFapbl OKY OPHbIHAH KeniHri BiAiM GepyAi >keTiaaipy
>KOAAQPbIH aHbIKTayFa apHaAFaH.

Tyviin cesaep: durocodus aoktopbl (PhD), fbiabiMm aspeske, KasakcraHAarbl AOKTOpaHTypa
GaraapAamachi.
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AHaAM3 pa3BUTUS NMPOrPaMMmbl MOATOTOBKM
AOKTOpOB (hurocodpun B Kasaxcrane

Cuctema ynpaBAeHWsI BbICIUIMM M TMOCTAMIAOMHbIM 0O0Opa3oBaHnem B KasaxcraHe, HauuHas
c 1993 roaa, npolAa CUCTEMHYIO MOAEPHM3AUMIO, KOTOpasi OMNpeAeAsiAaCb 3KOHOMMYECKMM U
NMOAUTUYECKMM PA3BUTUEM CYBEPEHHOM CTPaHbl, €6 BXOXXAEHMEM B TAOGAAbHDIN PbIHOK, MOBbILLEHUEM
KOHKYPEHTOCMOCOOHOCTN YEAOBEYECKOro Kamnutasa. 3a 4eTBepTb Beka OblA CPOPMYAMPOBAH W
BHEAPSIETCS HOBbII METOAOAOMMUYECKUIA MOAXOA K 06pa3oBaHmio — 06pa3oBaHMe Ha NPOTSXKEHWUM BCei
>KM3HU — OTPaykatoLLLMii OCHOBOMOAAratoLLue npuHUmnbl boAoHckon koHBeHumn. Pecriy6amnka KasaxcraH
OAHOW 13 MEPBbIX HAa MOCTCOBETCKOM NMPOCTPAHCTBE BBEAA KPEAUTHYIO CUCTEMY 0OYUEHUS 1 NepeLiAa Ha
TPEXYPOBHEBYIO CCTEMY MOAFOTOBKM KaAPOB (Bbicluee 6a3o0Boe o6pa3oBaHue — 6akaraBpuar), Bbicliee
HayuHO-neAarornyeckoe obpasoBaHue — marucrparypa), AoktopaHtypa — PhD). B cootBetctBum C
3TUM ObIAM MPOU3BEAEHbI KaPAVMHAAbHbBIE NMEPEMEHbI 1 CO3AaHa HOBasi MOAEAb NMOATOTOBKM AOKTOPOB
dmaocopun (PhD). KAloueBbiM 3BEHOM B pamKax TPEXCTYMeH4aToOM CUCTEMbl MOATOTOBKM KaApOB
SBASIETCS Mporpamma noArotoBku PhD, MockoAbKy Mo CBoemy CTaTycCy npeAHa3sHauyeHO pasBuBaThb
HayuHble LUIKOAbI, 3aAaBaTb TPEHA Pa3BUTUIO HAayKM WM WMHHOBALMI, BbIABMIATb HAyUHble MAEN W
rMnoTesbl U B LLEAOM obecreunBaTh pasBUTHE MOAEAU MHHOBALMOHHOWM 3KOHOMMKM CTPaHbl. AaHHbIiA
AHAAUTMYECKMI 0030P MOCBALLEH aKTyaAbHbIM NMPOOGAEMaM NMOArOTOBKM AOKTOPOB dmaocodun (PhD) B

KasaxcraHe 1 onpeAeAeHuio nyTei COBEPLLIEHCTBOBAHMS MOCAEBY30BCKOr0 06pa3oBaHms.
KaoueBble caoBa: pAokTop (hnaocodum (PhD), yueHas creneHb, nporpamma AOKTOPaHTYpbl B

KasaxcTtaHe.

Introduction

Kazakhstan was one of the first states in the post-
Soviet space that introduced a three-level education
system (Bachelor’s — Master’s — Doctoral Studies)
and credit system. The mechanism of awarding a
PhD degree takes a special place in the entire sys-
tem of training of highly qualified specialists. Since
1993, the higher and postgraduate education man-
agement system in Kazakhstan has gone through
systemic modernization that was determined by the
economic and political development of the sover-
eign state, its accession into the global market, and
growth of competitiveness of its human capital. For
a quarter of the century, a new methodological ap-
proach to education has been formulated and is be-
ing introduced — lifelong learning —, that reflects
the fundamental principles of the Bologna Declara-
tion. According to the Bologna principles, dramatic
changes were made, and a new model of doctors of
philosophy (PhD) training was created. New doctors
of philosophy were meant to become a driver of sci-
entific development, promote innovative ideas and
make an essential contribution to economic modern-
ization of the country.

Results and discussion
Now of introduction of three-level education,
quality of research training in Kazakhstan was de-

termined by the following factors:
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— the existing system of training of scientific
staff brought discredit upon itself, and there were
no important scientific research activities that would
have an impact on development of the society at
large;

— academic degrees were awarded to people
not involved into the real scientific research process
— officials and businessmen, awarding of academic
degrees became a profitable commercial project,
which caused the development of mass corruption
in the sphere of science;

— a symbolic elitism of research workers was
lost, and an increasing outflow of specialists from
the sphere of science occurred;

— mno development of scientific schools building
upon internal assessment of a scientist’s input was
observed in social and humanitarian sciences, and
evaluation criteria of scientific achievements started
to be quite formal in nature.

Thus, there was a need in developing a new
conceptual approach and reforming the research
training system.

The doctors of philosophy training programme
was introduced in Kazakhstan on a pilot basis in
2004 in some areas of the country’s two leading
universities: the Kazakh National University named
after Al-Farabi in Almaty and the Eurasian National
University named after L. Gumilyov in Astana. In
2005, the first admission to PhD programme was
made. From 2005 to 2011, a PhD candidate who
successfully finished studies and defended a thesis
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was awarded an academic degree of PhD — doctor of
philosophy. Universities that carried out a relevant
educational activity were granted the right to award
this degree.

Upon completion of the experiment, since
2011 Kazakhstan has enacted a number of
regulatory documents according to which doctoral
students who learnt the educational programme

and defended a thesis started to be awarded an
academic degree of doctor of philosophy (PhD)
[1, 2]. A key difference was that the academic
degree is awarded by the competent government
authority in education — the Control Committee in
Education and Science (CCES) under the Ministry
of Education and Science of the Republic of
Kazakhstan [3, 4, 5].

Number and graduation of doctoral students, people
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Figure 1 — Trends of change in the number and graduation of PhD candidates

As the chart shows, it is observed a growth
trend of the number of doctoral students by year
and increase in admission to all areas of specializa-
tion. According to the Statistics Committee, as of
the end of 2017, a total number of doctoral students
in Kazakhstan was 3,603 people as compared with
2012 — 1,588 people. A number of admitted doctoral
students was 1,671 people in 2017, which by three
times more than was an admission in 2012 [6].

Graduation of PhD candidates was 721 people,
of them 249 people, or 34.5% with defense of a
doctoral thesis. This indicator is weak even if com-
pared with the year of 2012, when graduation in-
cluded 257 people, of them 110 people with thesis
defense, or 42.8% [6, 8]. Thus, the main indicator
of postgraduate studies effectiveness is quite small,
and a share of those who defended a thesis during
postgraduate studies by year is as follows: in 2012 —
42.8%, 2013 —26.8%, 2014 —24.9%, 2015 — 32.8%,
2016 — 18.9%, 2017 —34.5% [6, 7, 8].

The concept of PhD candidates training pro-
voked discussions already at the initial stage of its
implementation. First, a matter of argument was an
idea of three-level educational system in itself, how
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expedient and effective it was, and how better than
the former training system of candidates and doc-
tors of sciences. During discussions, there came up
requirements for a minimum content of education,
courses duration at each stage of study, format of
training arrangement, mechanism of continuity and
correlation of stages of education within the frame-
work of various systems. Notwithstanding active
discussion of these issues, there have been disputes
on some of them until now. Thus, in spite of the en-
acted regulatory documents, a ratio of academic de-
grees «candidate of sciences», «doctor of sciences»
and «doctor of philosophy (PhD)» remains uncertain
defacto. Indeed, doctors of sciences whose training
does not take place in Kazakhstan any longer, have
the highest status, which is much higher than PhD
holders’ status. It is reflected in the regulatory docu-
ments that regulate a different amount of an extra
pay for an academic degree. Thereby a group has
been formed in the scientific hierarchy that cannot
be replenished and transformed, but can only reduce
for natural reasons.

Lack of clear correlation between academic de-
grees has until now given rise to difficulties in rec-
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ognition of degrees acquired abroad. Thus, a person
who acquired an academic degree abroad (basically
in the post-Soviet countries) for its recognition in
Kazakhstan encounters a need to publish articles in
Kazakhstani journals recommended by the Control
Committee in Education and Science of the Min-
istry of Education and Science of the Republic of
Kazakhstan. The Treaty on the Eurasian Economic
Union signed in Astana on 29 May 2014 guarantees
de jure citizens of EAEU member states direct rec-
ognition of educational documents but it does not
resolve this problem in practice [9]. It specifically
stipulates a procedure of recognition of diplomas
of specialists pretending to carry out an activity in
such sectors as teaching, legal and medical. To have
access to these activities in another EAEU member
state, it is necessary to go through a procedure of
recognition of educational documents as established
by the national legislation. The same practice cov-
ers confirmation of academic degrees and academic
titles [10].

In spite of a short period of formation, the PhD
training programme in Kazakhstan is a today’s reali-
ty. Currently, a key factor remains an issue of quality
of scientists training and development of evaluation
criteria of postgraduate programme effectiveness.
Although Kazakhstan adopted an experience of
American and European higher educational institu-
tions and created, own model of postgraduate train-
ing, the quality of training of doctors themselves and
their theses arouses definite doubts [11, 12, 13].

The Kazakhstani model of postgraduate pro-
gramme is built based on two different approaches
that affect it this or that way:

1. «Old-style school», or conventionally
«Soviet» approach that supposed consecutive
defense of two theses — candidate of science and
doctor of science theses and regulation on the part
of the state;

2. «A mnew approach», or conventionally
«Western» approach that was formed in the United
States and at the end of the 20" century was spread in
Europe and Asia, differing by academic freedom of
universities but simple enough criteria of scientific
activity evaluation.

The created model has a number of advantages.
First, state financing of overseas business trips
of PhD candidates, inviting foreign specialists
to deliver lectures, supervising theses by foreign
professors. To positive moments can be referred
raising requirements for quality of theses fixed in
the form of an article in top-rated cited scientific
journals. In addition, it is noted that bureaucracy in
working with thesis committees has reduced, and
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control has been in place over awarding an academic
degree by the government body.

At the same time, there are substantial problems
of PhD ftraining programme in Kazakhstan.
Upon completion of the doctoral programme,
a postgraduate receives an academic degree of
«doctor of philosophy (PhD)» which is awarded by
the competent government authority — the Control
Committee in Education and Science. A basis of
awarding the degree is acquisition by a PhD student
of a required number of credits, doctoral thesis and
certain number of articles published in publications
defined by the Control Committee in Education and
Science [14]. A higher educational institution, that
develops a theoretical part of education on its own,
bears responsibility for the educational component.
At the same time, the fundamental formation of a
postgraduate as a scientist, i.e. formation of a young
scientist as a personality who has own views of science
and is capable of developing concepts independently,
setting scientific goals remains beyond the programme
and is assessed in no way from the perspective of
such postgraduate’s readiness for independent ‘adult’
life of a researcher and academic adviser.

In addition, there are also other problems in
the doctoral training system; such problems are
of an external nature. This is lack of a practical
constituent of scientific research, mainly in
social and humanitarian sciences, complexity of
commercialization of research findings, therefore,
a welfare mentality in financing science. An issue
of professional development of research advisers
of postgraduate students remains problematic,
too. Only a scientist who is actively involved in
scientific research activity can supervise a thesis
research. However, it is hard to be done in practice
for scientists whose core activity is teaching in a
higher educational institution because of a heavy
teaching workload.

A common problem of social and humanitarian
sciences in Kazakhstan is lack of scientific schools
here as an association of people working within
a common theoretical and conceptual approach,
common methodology. This results in the fact
that the level of theoretical comprehension and
methodological rationale of postgraduate students’
research remains insufficient in order to meet the
criteria set to a thesis for the PhD degree.

Research findings are usually presented as
descriptive texts where the conclusions declared are
not supported by a theoretical and methodological
basis and, accordingly, can be neither verified,
nor falsified as required by the scientific research
standards.
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When comparing the new Kazakhstani model
with western ones, of great importance is the fact
that social and humanitarian research studies in
Kazakhstan have local nature and cannot pretend to
taking leading positions in the world science [15].
At the same time, the evaluation criteria of research
quality are as accepted worldwide (Hirsch index,
etc.). [tis necessary to take into consideration the fact
that over the years, the Kazakhstan block of social
and humanitarian sciences was behind the curve of
world science, and Kazakhstan’s scientific schools
have so far remained unrecognized. Such position
imposes serious constraints on an opportunity for
Kazakhstani scientists to be published in top-rated
journals.

Conclusions

Thus, the introduction of the three-level system
of'education in Kazakhstan «bachelor —master — PhD
(PhD)» was a necessity, but so far, the postgraduate
doctoral program in Kazakhstan is in transit mode.
The young Kazakhstani model of research staff
training should set a series of tasks that have to be
addressed in a systemic and consistent manner.

It is obvious that in the first place, it is necessary
to purposefully build and develop real scientific
school in the field of social sciences and humanities
based on unified theoretical and methodological

approaches. This will lead to the fact that the level of
conceptual and methodological justification for the
research of doctoral candidates will meet the criteria
for a thesis for a scientific degree.

Specificity of the postgraduate education
management system in countries with advanced
economies consists of decentralization, a balanced
distribution of functions, powers and responsibilities
between public administration organizations,
professional associations and universities. This
approach is based on modern management concepts,
such as «New Public Management» and «Network
Governance». The introduction of the principles
of these concepts into the system of managing
postgraduate education in Kazakhstan will improve
the effectiveness of doctoral programs.

The management system for postgraduate
education needs to modernize the legislative
framework. Today, there is a need for amendments
to the Law on Education, the Law on Science, the
state standard of postgraduate education in the part
of PhD, focusing on applied innovation.

In addition, the important is to enable universities
to establish requirements for the minimum content
of educational programs, including the procedure
for admission to the program, course of study,
admission requirements, taking into account the
specifics of the program, the awarding of a degree,
autonomously.
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